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SUPREME  GOXJBT. 


Fob  the  Term  Endino  Januart  6,  1919: 

1.  ALFRED  FRANKLIN,  CShief  Justice. 
HENRY  D.  ROSS,  Judge. 

2.  JOHN  WHiSON  ROSS,  Judge. 
S.  D.  L.  CUNNINGHAM,  Judge, 


For  the  Term  Endino  January  4, 1921: 
D.  L.  CUNNINGHAM,  Chief  Justice. 
HENRY  D.  ROSS,  Judge. 
ALBERT  C.  BAKER,  Judge. 

Officers  of  the  Court. 

WiiiET  E.  Jones Attorney  General 

George  W.  Harben Assistant  Attorney  General 

F.  J.  K.  McBride Assistant  Attorney  General 

C.  M-  Gandy Assistant  Attorney  General 

C.  F.  Leonard Clerk 


Reporter  of  Decisions. 

ALICE  M.  BIRDSALL. 

1.  Resigned  November  13,  1918. 

2.  Appointed,  November  13,  1918. 

3.  Became  Chief  Justice  November  13,  1918. 
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[Criminal  No.  426.    Filed  May  19,  1917.] 

[IM  Pac  1179.] 

J.  J.  ELLIOTT,  Appellant,  v.  STATE,  Respondent. 

1.  Intoxicating  Liquors — "Permit." — ^To  "permit"  the  unlawful  nse  of 

intoxicating  liquors  by  the  proprietor  of  a  business  implies  his 
knowledge  and  consent  and  acquiescence. 

2.  Intoxicating  Liquors — ^Principlks — Statute. — ^The  proprietor  of  a 

soft  drink  place  was  not  liable  for  the  unlawful  sale  of  intoxicating 
liquors  by  Yob  employee,  although  committed  in  his  place  of  busi- 
ness, unless  such  unlawful  act  was  directed,  or  knowingly  assented 
to,  acquiesced  in,  or  permitted  by  the  employer. 

[As  to  liability  of  licensee  for  illegal  sale  of  intoxicating  liquors 
by  his  servant  without  instructions,  gee  note  in  Ann.  Caa.  1912A, 
1109.) 

3.  Criminal  Law — ^Instruohons — ^Repetition. — Refusal  of  proper  in- 

struction asked  was  not  ground  for  reversal,  where  an  instruction 
given  was  considered  by  court  to  cover  the  same  ground. 

4k  Criminal  Law — ^Evidence — ^Admibsibiutt — Other  Sales. — ^In  a 
prosecution  for  the  illegal  sale  of  intoxicating  liquors  by  an  em- 
ployee of  defendant,  evidence  of  other  sales  of  intoxicating  liquors 
by  such  employee  both  before  and  after  the  sale  charged  was  prop- 
erly admitted  to  show  knowledge,  consent  and  acquiescence  in  the 
sales  by  the  defendant 

6.  Criminal  Law — Instructions. — ^In  a  prosecution  for  sale  of  intoxi- 
cating liquors  by  an  employee  of  the  defendant,  an  instruction  was 
requested  that  evidence  had  been  admitted  of  sales  other  than  the 
one  charged,  and  verdict  should  not  be  rendered  against  defendants 
or  either  of  them  by  reason  of  such  other  sales,  and  that  the  mate- 
rial sale  is  that  alleged  to  have  been  made  on  a  certain  date.  The 
court  gave  this  instruction,  adding  thereto:  "Evidence  of  other  sales 
ZIXArii.— 1  (1) 
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WM  admitted  for  the  purpoee  merely  of  aiding  in  determining 
whether  or  not  there  was  a  nle  on  the  date  alleged.''  Held,  that 
the  iDitmetion  aa  requested  and  ae  modified  was  too  general  as  a 
definition  of  the  purpose  of  admitting  evidence  of  other  sales. 
0.  Criminal  Law — Evidence — Admissibiutt. — In  a  prosecution  for  the 
illegal  sale  of  intoxicating  liquors  by  an  employee  of  defendant, 
although  a  conviction  could  not  be  had  upon  other  sales,  evidence  of 
other  sales  not  personally  made  by  defendant  were  competent  to 
show  scienter  or  knowledge  on  his  part;  it  being  a  reasonable  and 
fair  inference  that  if  liquor  was  frequently  disposed  of  at  his  place 
of  business,  he  must  have  known  of  it. 

7.  OftiMiNAL  Law — Review — Prejudicial  Ebeor. — ^In  the  view  that  the 

defendant's  establishment  was  making  it  a  business  to  sell  liquor, 
the  modification  of  the  instruction  made  by  the  court,  while  not 
strictly  an  accurate  statement  of  the  law,  was  not  prejudicial. 

8.  Criminal  Law — Review — ^Reversible  Error. — In  a  prosecution  for 

the  illegal  sale  of  intoxicating  liquors  by  an  employee  of  defendant, 
where  a  person  during  the  trial  sent  a  whiskey  glass  containing  liquor 
to  defendant's  attorney,  who  immediately  disclaimed  knowledge  of 
the  performance,  and  upon  inquiry  from  the  court,  the  person  stated 
that  it  was  ginger  ale,  and  that  he  brought  it  for  the  defendant, 
who  then  drank  the  liquor,  and  the  court  later  called  the  person  for 
examination,  and  fined  him  for  contempt  after  his  statement  that 
he  wanted  the  jury  to  see  that  ginger  ale  looked  like  whiskey,  and 
that  his  purpose  was  to  influence  them  in  behalf  of  his  defendant, 
the  refusal  of  the  court  to  excuse  the  jury  while  such  person  was 
being  examined  was  not  reversible  error,  since  it  is  probable  that 
the  jury  were  less  prejudiced  by  the  explanation  of  the  act  than 
they  would  have  been  had  they  been  left  to  guess  or  draw  on  their 
imaginations  for  an  explanation. 

9.  Intoxicating  Liquors — Evidence — Sufficienct. — ^In   a  prosecution 

for  the  illegal  sale  of  intoxicating  liquors  by  an  employee  of  the  de- 
fendant, evidence  held  to  support  a  verdict  of  guilty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    R.  C.  Stanford,  Judge.    Affirmed. 

Ifossrs.  Struclcmeyer  &  Jenckes,  Mr.  A.  S.  Hawkins  and 
Mr.  It  Q.  Langmade,  for  Appellant 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Geo.  W. 
IlarlHMi  and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  General, 
for  tlie  State. 

ROSS.  J.— The  appellant  Elliott  and  one  Henrr  Wrisrht 
\rerc  jointly  informed  against  for  Yiulatiug  the  prohibition 
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law.  They  were  tried  together  and  both  convicted.  Elliott 
appeaLs,  assigning  as  error  the  giving  by  the  court  of  the 
following  two  instructions: 

"1.  I  charge  you,  gentlemen  of  the  jury,  that  all  persons 
who  are  concerned  in  the  commission  of  a  crime  are  guilty  of 
its  commission.  In  order  to  be  guilty  it  is  not  necessary  that 
one  should  actually  commit  the  crime.  It  is  sufficient  if  he 
aids  and  abets  therein,  whether  he  be  present  or  absent.  If 
a  proprietor  of  a  drinking  establishment  permits  intoxicating 
liquor  therein  to  be  sold  in  violation  of  the  law,  he  is  guilty 
the  same  as  the  one  who  actually  sold  the  liquor. 

*'2.  The  court  instructs  the  jury  that  there  has  been  evi- 
dence admitted  in  this  cause  of  sales  other  than  the  one 
herein  charged,  and  that  you  are  not  to  render  any  verdict 
against  the  defendants,  or  either  of  them,  by  reason  of  any 
such  other  sales.  The  sale  that  is  material  in  this  case  is  the 
sale  that  is  alleged  to  have  been  made  on  October  6,  1916. 
Evidence  of  other  sales  was  admitted  for  the  purpose  merely 
of  aiding  you  in  determining  whether  or  not  there  was  a  sale 
on  the  date  alleged." 

And  the  refusal  to  give  the  following  instruction : 

"3.  The  court  instructs  the  jury  that  Elliott  is  not  liable 
for  the  unlawful  acts  of  Henry  Wright,  if  any,  though  such 
unlawful  act,  if  any,  was  committed  in  Elliott's  business,  un- 
less such  unlawful  act  was  directed  or  knowingly  assented  to 
or  acquiesced  in  by  said  Elliott." 

It  is  necessary  to  set  forth  some  of  the  facts  developed  in 
the  evidence  in  order  intelligently  to  get  the  viewpoint  of  the 
appellant,  and  to  determine  if  there  is  merit  in  his  conten- 
tions. The  evidence  shows  that  appellant  was  the  owner  and 
proprietor  of  a  soft  drink  place  known  as  the  Health  Office 
in  the  city  of  Phoenix.  Henry  Wright,  the  other  defendant, 
was  employed  as  a  clerk  in  the  Health  Office.  It  is  without 
controversy  that  the  sale  of  liquor  charged  in  the  informa- 
tion was  made  by  Wright  in  the  absence  of  appellant,  the 
owner  and  proprietor  of  the  Health  Office. 

The  first  instruction  above  complained  of  finds  justifica- 
tion, if  at  all,  upon  the  theory  that  it  was  not  necessary  to 
the  guilt  of  appellant  that  he  should  have  personally  made 
the  sale ;  that  the  law  holds  him  responsible  for  any  sale  made 
by  his  clerk  or  agent,  providing  it  was  with  the  knowledge 
or  consent  or  acquiescence  of  the  appellant.    The  question 
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was  as  to  whether  Wright  in  making  the  sale  was  acting  as 
the  agent  of  the  appellant,  or  whether  he  was  acting  without 
the  scope  of  his  authority  and  instructions  and  in  violation 
thereof.  In  the  latter  case  the  act  would  have  been  Wright's 
only,  and  the  guilt  would  attach  to  him,  but  if  the  sale  was 
made  with  the  permission  of  appellant,  he  was  particeps 
crinUnis  in  the  transaction,  and  is  as  guilty  as  if  he  had 
personally  made  the  sale.  In  such  case  both  Wright  and 
appellant  were  principals  as,  under  our  law,  the  common-law 
distinction  of  accessory  before  the  fact  and  principal  is  abol- 
ished, and  all  who  aid  and  abet  in  the  commission  of  a  crime 
or,  not  being  present,  have  advised  and  encouraged  its  com- 
mission, are  principals.  Sections  27  and  955,  Penal  Code 
1913. 

To  "permit"  the  unlawful  sale  of  intoxicating  liquors  by 
the  proprietor  of  a  business  implies  knowledge,  consent,  and 
acquiescence.  The  Standard  Dictionary  defines  "permit"  as 
follows : 

"1.  To  allow  by  tacit  consent  or  by  not  hindering;  take 
no  steps  to  prevent;  consent  tacitly  to;  suffer. 

"2.  To  grant  leave  to  by  express  consent  or  authorization; 
empower  expressly;  authorize." 

The  correlative  instruction  No.  3  above,  refused  by  the 
court,  undoubtedly  states  a  correct  principle  of  law,  and  we 
think  should  properly  have  been  given  to  the  jury.  Its  re- 
fusal, however,  in  view  of  the  first  instruction  which  the  court 
doubtles  conceived  covered  the  same  ground,  is  not  such 
error  as  would  justify  a  reversal  of  the  case.  We  believe 
from  the  first  instruction  the  jury  must  have  understood 
before  a  conviction  of  appellant  could  be  had  that  it  should 
be  found  he  counseled,  advised,  and  permitted  the  sale. 

Evidence  of  other  sales  of  int03;icating  liquor  by  Henry 
Wright  both  before  and  after  the  date  of  the  sale  charged  in 
the  information  was  before  the  jury.  These  sales,  if  the  evi- 
dence is  to  be  believed,  were  as  much  a  part  of  the  business 
of  the  Health  Ofiice  as  the  sale  of  soft  drinks.  The  chances 
to  get  liquor  apparently  depended  upon  the  belief  of  Wright 
that  the  purchaser  would  not  divulge  the  source  of  his  supply. 
These  other  sales  were  properly  admitted  for  the  purpose  of 
showing  knowledge,  consent,  or  acquiescence  in  the  sales  by 
the  appellant.  Joyce  on  Intoxicating  Liquor,  §  688.  It  was 
this  evidence  that  called  for  instruction  No.  2.     This  instruc- 
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tion  was  given  upon  the  request  of  appellant,  except  that  the 
court  added  the  last  sentence  thereof : 

''Evidence  of  other  sales  was  admitted  for  the  purpose 
merely  of  aiding  you  in  determining  whether  or  not  there  was 
a  sale  on  the  date  alleged." 

The  instruction  neither  as  requested  nor  as  modified  under 
the  present  facts  correctly  defined  the  purpose  of  admitting 
evidence  of  other  sales  than  the  one  charged.  It  is  true,  as 
stated  in  the  instruction,  that  a  conviction  could  not  be  had 
upon  other  sales.  It  is  equally  true  that  the  other  sales,  not- 
having  been  personally  made  by  the  appellant,  were  compe- 
tent to  show  scienter  or  knowledge  upon  his  part,  it  being  a 
reasonable  and  fair  inference  that  if  liquor  was  being  fre- 
quently disposed  of  in  the  Health  OflSce  the  proprietor  thereof 
presumably  was  familiar  with  it.  The  instruction  requested 
and  modified  was  a  too  general  statement  of  the  law  appli- 
cable to  the  facts;  it  was  not  as  specific  as  it  should  have 
been. 

In  the  view  that  the  Health  Office  was  making  it  a  business 
to  sell  liquor,  arid  there  was  some  evidence  to  that  efiPect,  the 
modification  of  the  instruction  made  by  the  court,  while  not 
a  strictly  accurate  statement  of  the  law,  was  hardly  mislead- 
ing or  at  least  prejudicial.  We  think  it  is  but  a  common 
sense  proposition  that  evidence  of  other  sales  in  a  place  of 
the  kind  of  appellant's  would  aid  a  jury  in  determining 
whether  the  specific  sale  charged  was  proved,  it  being  not  an 
incident  of,  but  growing  out  of,  the  course  of  the  business. 
23  Cyc.  269,  270. 

In  the  course  of  the  trial,  while  a  witness  was  testifying, 
a  man  by  the  name  of  E.  A.  Locke  gave  to  the  court  bailiff 
a  smaU  whiskey  glass  containing  liquor  and  requested  him  to 
give  it  to  appellant's  attorney  The  bailiff  set  the  whiskey 
glass  in  front  of  appellant's  attorney,  stating  that  it  had  been 
sent  to  him,  whereupon  appellant's  attorney  stated:  **I  don't 
understand  such  a  performance,  your  honor.  I  have  no  part 
in  it"  Upon  inquiry  from  the  court  as  to  what  the  drink 
was  and  who  sent  it  in,  Locke,  from  the  rear  of  the  court- 
room answered:  ''It  is  ginger  ale.  ...  I  sent  it  in  to  Jack" 
(meaning  Elliott) .  The  appellant  thereupon  drank  the  liquor 
in  the  glass.  A  little  later,  and  after  the  witness  then  on 
the  stand  was  excused,  the  court  called  Locke  to  the  bar  to 
inquire  of  him  the  purpose  of  his  sending  the  whisky  glass 
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of  liquor  into  the  courtroom.  Appellant's  attorney  asked 
that  the  jury  be  excused  during  the  examination,  which  re- 
quest  was  refused  by  the  court.  Locke  admitted,  upon  being 
questioned,  that  he  wanted  the  jury  to  have  an  ocular  demon- 
stration that  ginger  ale  looked  like  whiskey  and  that  his  pur- 
pose was  to  influence  the  jury  in  behalf  of  his  friend,  the 
appellant.  Several  questions  were  asked  Locke  by  the  court, 
after  which  a  fine  was  imposed  upon  Locke  for  contempt,  the 
appellant's  attorney  all  the  time  objecting  to  the  proceeding 
being  had  in  the  presence  of  the  jury.  The  court  several 
times  remarked,  in  substance,  that  Locke  had,  no  doubt,  hurt 
the  appellant's  case  before  the  jury;  that  its  purpose  was  to 
hurt  the  prosecution's  case  and  to  help  the  defendant's  case. 
These  remarks,  it  is  contended,  were  prejudicial  to  the 
appellant 

The  trial  court  accepted  the  statement  of  the  attorney  for 
appellant  that  he  had  no  part  in  the  episode  of  introducing 
the  glass  of  liquor,  as  true,  and  exonerated  him  from  all 
blame.  From  our  knowledge  of  the  high  character  and  learn- 
ing of  the  attorney,  we  feel  certain  that  such  a  thing  would 
not  be  countenanced  by  him,  and  that  if  he  had  been  advised 
of  it  in  advance  he  would  have  frowned  upon  it  with  indig- 
nation and  resentment.  We  cannot  say  so  much,  however, 
for  the  appellant.  Neither  at  the  time  of  the  episode  nor 
during  the  contempt  proceedings  nor  at  any  time  during  the 
trial  was  it  shown  or  attempted  to  be  shown  that  the  appel- 
lant was  free  from  inducing  or  causing  the  conduct  of  Locke. 
It  is  possible  that  he  had  no  previous  knowledge  of  Locke's 
intentions  or  purpose,  but  it  is  hardly  probable  that  Locke 
would  assume  to  do  what  he  did  without  first  consulting  the 
appellant.  The  very  hurried  manner  in  which  the  appellant 
drank  the  liquid  from  the  glass  would  indicate  that  he  knew 
from  where  it  came,  and  why,  and  that  he  understood  it  to 
be  necessary  for  him  to  drink  the  liquid  in  the  presence  of 
the  jury  to  carry  out  his  part  of  the  demonstration.  If  the 
scheme  was  planned  or  acquiesced  in  by  appellant  and  preju- 
dice resulted  therefrom,  he  only  is  to  blame. 

It  may  be  that  the  jury  should  have  been  excused  while 
Locke  was  examined  and  punished  in  contempt.  The  jury  no 
doubt  was  as  much  surprised  at  the  appearance  of  this  myste- 
rious glass  of  liquor  in  the  midst  of  the  trial  as^was  the  court 
and  all  of  the  attorneys.    Something  had  happened  that 
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needed  explanation.  We  do  not  believe  the  letting  the  jury 
into  the  knowledge  of  who  had  sent  the  liquor  into  the  court* 
room  and  his  purpose  in  so  doing  could  have  prejudiced  the 
jury  against  the  appellant  any  more  than  if  the  incident  had 
been  silently  passed  by  leaving  them  to  guess  or  to  draw  on 
their  imaginations  for  an  explanation. 

It  was  not  so  much  the  carrying  on  of  the  contempt  pro- 
ceedings against  Locke  in  the  presence  of  the  jury  as  the  inci* 
dent  that  provoked  the  proceedings  that  may  have  influenced 
the  jury's  verdict.  To  give  this  episode  the  force  and  efiPect 
of  prejudicial  error  demanding  a  reversal  of  the  case  would 
be  an  invitation  to  defendants  in  criminal  cases  to  induce 
error  in  order  to  avoid  the  binding  effect  of  a  jury's  verdict 

Independent  of  this  incident  a  careful  examination  of  the 
evidence  satisfies  us  that  the  jury  could  not  reasonably,  under 
their  oaths,  have  returned  any  other  verdict  than  one  of 
guilty. 

Judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[CiTil  No.  1533.    t^ed  May  19,  1917.] 
[164  Pac  1182.] 

PETER   ROUSS,    Trading   as    CHARLES   BROADWAY 
ROUSS,  Appellant,  v.  P.  T.  LA  PRADE,  AppeUee. 

Pabtnebship — ^EviDENCB  ov  Beiation — SuvFiciENCY. — Evidence  held 
whoUj  Insuffieieiit  to  show  a  partnership^  as  all  acts  whieli  would 
indicate  the  same  fvere  without  the  authority  or  assent  of  one  of 
the  alleged  partners^  and  were  never  ratified  by  him. 

[As  to  what  agreements  establish  the  existence  of  a  partnership, 
see  note  in  43  Am.  St.  Bep.  229.] 

APPEAL  from  a  judgment  of  the  Superior  Court  o£  the 
county  of  Navajo.    John  A.  Ellis,  Judge.    Affirmed. 

Mr.  Thorwald  Larson  and  Messrs.  Norris  &  Mitchell,  for 
Appellant. 

Mr.  X.  N.  Steeves,  for  Appellee. 
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FRANKLIN,  C.  J.— Peter  W.  Bouas,  trading  as  Charles 
Broadway  Bouss,  in  the  city  of  New  York,  brought  this  action 
against  Warren  G.  Hunter,  Lenna  L.  Hunter,  and  F.  T.  La 
Prade  as  a  copartnership  doing  business  under  the  firm  name 
of  the  ''Backet  Store"  in  Winslow,  Arizona.  The  plaintiff 
sought  to  recover  $1,490.42  on  an  open  account  for  merchan- 
dise alleged  to  have  been  sold  and  delivered  to  said  the 
*' Backet  Store."  At  the  close  of  the  evidence  the  jury  was 
instructed  to  return  a  verdict  in  favor  of  the  defendant  La 
Prade  and  against  the  plaintiff.  This  was  done,  and,  fol- 
lowing the  verdict,  judgment  was  entered.  A  motion  for  a 
new  trial  was  denied,  and  from  the  judgment  and  order  this 
appeal  is  prosecuted. 

In  the  argument  and  briefs  there  is  much  said  pro  and 
con  about  a  certain  stipulation  which  appellant  contends  lim- 
ited the  issues  to  be  tried  to  the  sole  question  of  the  copart- 
nership relation  of  La  Prade  with  the  other  defendants.  In 
the  view  we  take  of  the  case  it  is  unnecessary  to  consider  the 
effect  of  the  stipulation,  it  being  sufScient  to  decide  whether 
there  is  any  substantial  evidence  in  the  record,  about  which 
the  minds  of  reasonable  men  might  differ,  that  the  defendant 
La  Prade  was  a  member  of  the  alleged  copartnership.  The 
defendant  Hunter,  when  he  first  located  in  Winslow,  com- 
menced doing  business  in  a  small  way,  buying  and  selling 
dry-goods  and  notions.  He  was  assisted  in  this  business  by 
his  wife,  the  defendant  Lenna  L.  Hunter.  At  the  beginning 
he  occupied  some  property  owned  by  La  Prade  as  a  subten- 
ant. Afterward,  when  the  business  had  grown  a  little, 
Hunter  rented  another  piece  of  property  from  La  Prade, 
in  which  he  located  the  ''Backet  Store,"  he  and  his  wife 
occupying  some  living-rooms  adjoining.  After  conducting 
this  business  a  few  years  the  Hunters  left  Winslow  rather, 
unexpectedly,  leaving  behind  what  remained  of  the  stock  of 
goods  and  this  alleged  indebtedness  against  the  business  as  a 
remembrance.  There  are  little  bits  of  testimony  sprinkled 
over  the  record,  and  which  it  is  needless  to  mention  in  detail, 
all  compatible,  however,  with  the  relation  of  landlord  and 
tenant,  but  none  of  these  having  any  force  as  evidence  of  any 
copartnership  interest  on  the  part  of  La  Prade  in  the  "Backet 
Store."  Such,  for  instance,  as  on  occasions  when  Hunter 
was  hard  pressed  for  money,  La  Prade  would  help  him  out 
in  the  way  of  small  loans.    La  Prade  also  got  some  items  of 
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merchandise  from  the  store,  such  as  a  pair  of  pants,  a  few 
shirts,  and  the  like.  One  of  plaintiff's  exhibits  is  a  note  and 
contract  The  note  is  a  joint  and  several  one  in  favor  of 
Bouss.  It  is  dated  April  2,  1912,  and  purports  to  be  signed 
by  the  Hunters  and  La  Prade.  Both  note  and  contract  ex- 
pressly recite  that  the  note  is  given  as  collateral  security  for 
the  payment  of  an  open  account  limited  to  a  credit  extended, 
or  about  to  be  extended,  to  W.  G.  Hunter,  in  merchandise  to 
the  amount  of  $300.  La  Prade  emphatically  asserts  that  the 
signature  to  the  alleged  ''note  and  contract"  purporting  to 
be  his  signature  is  a  forgery.  La  Prade  unequivocally  denies 
that  he  ever  signed  any  such  paper  at  any  time  or  at  all. 
There  is  no  satisfactory  evidence  that  he  did  sign  it.  The 
officers  of  the  bank  who  were  called  to  identify  the  signature 
expressed  doubts  about  it  being  genuine.  On  April  5,  1912, 
Hunter  went  to  the  Navajo- Apache  Bank  &  Trust  Company 
in  Winslow  and  asked  the  president  of  the  bank  to  draft  a 
form  of  articles  of  copartnership  between  him  and  La  Prade. 
These  articles  were  drafted  as  directed  by  Hunter  and  accord- 
ing to  his  dictation.  Hunter  was  a  customer  of  the  bank, 
as  was  also  La  Prade,  the  latter  being  a  comparatively 
wealthy  man  and  one  of  the  substantial  citizens  of  Winslow, 
with  credit  unimpaired.  Mr.  W.  H.  Burbage,  who  was  the 
president  of  the  bank  at  the  time,  is  a  lawyer  by  profession. 
"When  this  form  of  a  copartnership  agreement  had  been 
drafted,  Hunter  asked  the  president  to  give  him  a  letter  to 
Bouss,  recommending  him  for  credit  in  the  purchase  of  mer- 
chandise. At  his  request,  and  on  the  faith  of  representations 
made  by  Hunter,  the  president  of  the  bank  gave  him  the 
letter,  a  copy  of  which  is  as  follows : 

*'  [Letter-head  of  Navajo- Apache  Bank  &  Trust  Co.] 

"April  5th,  1912. 
**Chas.  Broadway  Rouss,  New  York. 

''Sir:  Mr.  W.  G.  Hunter  of  this  town  is  about  to  open  a 
small  store  for  the  sale  of  sundry  Ladies  articles  of  wearing 
apparel,  laces,  embroideries,  etc.,  he  informs  me  that  he  is 
Intending  to  make  his  purchases  from  your  establishment, 
and  requested  me  to  write  you  as  to  his  standing  in  this 
community. 

"Mr.  Hunter  since  comeing  here  to  this  town  has  at  all 
times  led  a  most  exemplary  life,  he  is  industrious,  and  sober, 
and  has  the  respect  of  every  body  here  his  partner  Mr.  F.  T. 
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La  Prade  is  one  of  our  very  wealthiest  citizens,  worth  at  least 
$75,000.  this  is  an  experiment  to  start  with,  and  Mr.  La 
Prade  does  not  care  to  be  known  in  the  biLsiness,  so  that 
according  to  the  articles  of  agreement  which  I  drew  up  this 
morning  between  Mr.  Hunter  and  Mr,  La  Prade  the  later  is 
to  be  the  silent  partner,  so  that  the  credit  of  the  new  firm 
should  be  the  very  highest. 

"Tours  respectfully, 

''W.  H.  BURBAGE,  Pres.'' 

The  president  of  the  bank  had  no  authority  whatever  to 
act  in  these  matters  for  La  Prade.  What  was  done  was  done 
solely  at  the  instance  of  Hunter.  La  Prade  did  not  know 
of  these  matters  until  several  weeks  afterward.  When  he 
did  find  out  what  had  been  done,  he  became  very  angry, 
scolding  the  president  of  the  bank  for  drafting:  the  partner- 
ship papers.  La  Prade  at  all  times  denied  that  he  was  a 
partner  of  Hunter.  It  appears  that  when  La  Prade  learned 
of  the  copartnership  papers  he  came  into  the  bank  **  roaring 
and  was  mad"  about  it.  It  does  not  appear  that  La  Prade 
had  any  knowledge  of  the  letter.  Mr.  Burbage,  the  president 
of  the  bank,  testifying,  said : 

"He  [La  Prade]  says:  'By  what  authority  did  you  draw 
up  copartnership  papers  for  Hunter  and  met'  He  was  mad 
about  it.  Q.  What  did  you  tell  him  t  A.  I  told  him  I  drew 
it  up  because  I  got  paid  for  it.  That's  my  business  to  draw 
up  papers  for  anybody.  Q.  Is  it  your  business  to  send  out 
letters  like  thatt  A.  I  did  that  at  the  request  of  Mr.  Hunter. 
I  took  Mr.  Hunter's  word  for  it;  that  he  and  La  Prade  were 
going  to  form  a  partnership.  It  was  very  simple  on  my  part. 
I  had  no  reason  to  doubt  Hunter.  Q.  Why  did  you  say  that 
he  was  the  partner  of  Hunter  t  A.  Because  he  told  me  he 
and  La  Prade  were  going  into  partnership,  and  asked  me  to 
make  up  the  papers  in  accordance,  and  on  the  strength  of 
that  asked  me  to  write  that  letter  to  help  his  credit,  which'  I 
also  did." 

Conceding  for  the  purpose  of  argument  that  La  Prade  did 
sign  the  "note  and  contract,"  we  fail  to  see  any  evidence  of 
a  copartnership  here.  On  the  other  hand,  it  tends  to  dis- 
prove any  such  relation.  La  Prade  was  a  wealthy  man,  his 
credit  excellent.  If  Rouss  exacted  it,  it  must  have  been 
because  he  would  not  extend  credit  to  Hunter.  If  Hunter 
wanted  it,  it  was  for  the  purpose  of  getting  credit  to  the  ex- 
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tent  of  $300  in  virtue  of  La  Prade's  financial  standing. 
Prom  the  very  constitution  of  a  partnership,  a  presumption 
arises  that  each  partner  is  an  authorized  agent  of  the  rest  in 
contracts  relating  to  the  subject  matter  of  the  partnership. 
Then  why  this  alleged  note  and  contract!  The  partnership, 
if  it  existed  at  all,  was  merchandising,  and  if  appellant  sold 
and  delivered  merchandise  to  it  within  the  scope  of  its  busi- 
ness at  the  instance  of  any  one  of  them,  all  would  become 
liable.  Of  itself  the  *'note  and  contract*'  wholly  repels  any 
notice  of  the  existence  of  a  partnership.  Neither  does  the 
draft  of  the  articles  of  copartnership  and  the  letter  of  the' 
bank  president,  recommending  Hunter  to  appellant  for  credit, 
have  any  probative  force  to  prove  such  relation.  The  difS- 
culty  is  that  no  act  is  traced  to  La  Prade  upon  the  issue  of 
partnership.  The  things  done,  the  statements  made,  all  were 
without  his  knowledge  and  consent.  Nothing  was  done  in  his 
presence  which  has  even  a  remote  tendency  to  prove  the  issue. 
What  was  done  in  his  absence  was  unauthorized,  was  never 
assented  to,  or  adopted  or  ratified  by  him.  On  the  contrary, 
when  the  occasion  presented  he  promptly  and  resolutely  repu- 
diated the  whole  thing.  It  may  be,  as  appellant  asserts,  that 
the  credit  was  extended  to  the  '* Racket  Store"  on  the  faith 
of  the  letter  of  the  bank  president  recommending  Hunter. 
But  however  this  may  be,  it  is  perfectly  clear  that  the  indebt- 
edness thereby  incurred  may  not  be  recovered  from  one  who 
played  no  part  in  the  matter  at  all.  The  only  intimation  one 
gets  from  a  careful  reading  of  the  record  is  that  Hunter 
sought  to  give  the  impression  by  indirection  that  a  partner- 
ship existed  between  him  and  La  Prade.  In  this  he  seems 
to  have  been  somewhat  successful,  but,  even  so,  it  falls  far 
short  of  proving  the  issue. 

The  judgment  of  the  superior  court  is  right,  and  it  is  in 
all  things  afSrmed. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 
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[Criminal  No.  S97,    Filed  May  19,  1917.] 
[165  Pae.  300.] 

J.  J.  ELLIOTT  and  0.  B.  HALL,  Appellanta,  v.  STATB, 

Respondent. 

1.  G^MiNAL  Law— BxsTiNO  ON  State's   Evidenck— Eftect. — Defend- 

ant cannot,  bj  resting  his  case  on  the  state's  evidence  in  chief,  limit 
the  court's  or  jury's  consideration  thereto;  but  further  evidence  may 
be  offered,  and,  if  received,  considered. 

2.  Intozicatimo    Liquobs — lu^xiQAL    Sale— Joint    Salb— Evidrnce. — 

Evidence  on  prosecution  for  sale  in  violation  of  prohibition,  held 
tuiBcient  to  connect  a  defendant  with  sale  made  by  the  other,  as 
jointly  conducting  with  him  the  business. 

3.  CaiMiNAL  Law — ^Expert  Testimony— Evidenoe  or  Alcohol. — Testi- 

mony of  experts  as  to  amount  of  alcohol  in  liquor  sold  by  defend- 
ants as  shown  by  chemical  tests,  is  admissible  on  prosecution  for 
violation  of  prohibition. 

4.  Cbiminal  Law — Evidence — Admissibilitt  bt  Reason  or  Defend- 

ant's Evidence. — ^Defendant,  prosecuted  for  violation  of  prohibi- 
tion, showing  that  the  beer  sold  by  him  wss  the  same  as  that  sold 
by  another,  samples  of  which  were  tested  and  found  not  to  require 
an  internal  revenue  license,  the  state  may  show  samples  of  the  beer 
of  the  other  were  tested  by  chemists  and  found  intoxicating. 

5.  iNToxicATiNa  Liquobs — Prohibition — Amount  or  Alcohol. — Beer, 

though  not  containing  sufficient  alcohol  to  require  an  internal 
revenue  license  for  its  sale,  may  be  intoxicating  within  the  prohibi- 
tion amendment. 

6.  Intoxicating  Liquobs — ^Violation  or  Pbohibition — Good  Faith. — 

It  is  no  defense  to  sale  in  violation  of  prohibition  that  defendants 
relied  on  a  guaranty  of  the  brewers  that  the  beer  was  nonintoxicat- 
ing  and  investigation  showing  it  did  not  contain  enough  alcohol  to 
Inquire  an  internal  revenue  license. 

[As  to  what  sales  of  intoxicating  liquors  are  unlawful,  see  note 
in  12  Am.  St.  Bep.  353.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    R.  C.  Stanford,  Judge.    Affirmed. 

Mr.  W.  L.  Bamum,  for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  R.  Wm. 
Kramer  and  Mr.  Qeo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 
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CUNNINGHAM,  J. — The  uncontroverted  facte  appearing 
in  this  record  are  that  J.  J.  Elliott,  one  of  these  appellants, 
sold  to  William  H.  Woolf  on  September  24,  1915,  two  bottles 
filled  with  a  liquor  called  '*Frio  beer,"  one  of  which  bottles 
was  filled  by  the  manufacturer,  and  was  the  original  package, 
and  the  other  bottle  filled  from  a  keg  or  barrel  through  a 
faucet;  that  the  place  at  which  the  sale  was  made  was  known 
as  the  Anheuser  Bar  in  the  city  of  Phoenix,  Maricopa  county, 
Arizona,  and  the  stated  purpose  of  the  purchaser  at  the  time 
he  made  the  purchase  was  to  analyze  the  liquid  to  determine 
ite  alcoholic  contente  and  intoxicating  qualities;  that  at  the 
time  of  the  said  sale  and  for  two  or  three  days  previous 
thereto,  and  for  about  the  same  length  of  time  subsequent 
thereto,  the  business  of  selling  this  liquid  was  carried  on 
at  said  bar.  Appellant  Elliott  testified  in  answer  to  the 
question : 

'*Q.  .  .  .  What  business  was  carried  on  there  t  A.  We 
was  selling  this  Prio ;  this  stuff  we  got  from  the  Copper  City 
Brewing  Company.  Q.  Who  was  selling  itt  .  .  .  A.  Why 
me  and  Mr.  Hall.  .  .  .  Q.  How  long  had  you  been  engaged 
in  selling  Frio?    A.  From  the  22d  to  the  25th." 

The  undisputed  evidence  is  that  during  that  period  of  time, 
and  particularly  on  the  23d  and  24th  of  September,  the  place 
was  doing  a  rushing  business  selling  ''Frio."  The  infor- 
mation charged  the  appellante,  Elliott  and  Hall,  with  the  un- 
lawful sale  of  intoxicating  liquor.  Therefore  I  find  in  the 
record,  aside  from  the  undisputed  facte  above  referred  to,  the 
controverted  fact  of  the  intoxicating  character  of  the  liquor 
sold,  and  Hall's  connection  with  the  sale  in  question. 

The  appellant  Hall  rested  his  case  at  the  time  the  state 
rested  ite  case  in  chief.  This  defendant  thereupon  moved 
"that  he  be  discharged  for  the  reason  that  there  is  no  evi- 
dence to  connect  him  with  this  alleged  offense."  The  motion 
was  denied.  Thereupon  the  defendant  Hall  moved  the  court 
to  direct  the  jury  to  return  a  verdict  of  not  guilty,  and  de- 
murred *'to  the  evidence  for  the  reason  that  it  is  not  sufficient 
to  sustain  the  allegations  in  this  case  against  the  defendant 
0.  B.  Hall."  The  court  denied  this  motion.  The  counsel 
for  both  def endante  made  the  following  announcement : 

"By  Mr.  Bamum:  The  defense  will  proceed  only  as  to  the 
defendant  Elliott." 
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At  the  dose  of  the  evidence  in  the  case  the  motion  to  direct 
a  verdict  as  to  defendant  Hall  was  renewed  and  denied.  The 
motion  was  based  upon  the  grounds  that  the  evidence  does 
not  connect  the  defendant  Hall  with  the  sale,  and  shows  that 
he  was  not  present  at  the  time  of  the  sale ;  and  upon  the  fur- 
ther grounds  that  a  variance  between  the  allegations  of  the 
information  and  the  proof  is  shown  in  the  particular  that  the 
information  charges  the  defendants  with  having  jointly  made 
the  sale,  and  the  proof  shows  that  defendant  0.  B.  Hall  was 
not  present  or  took  any  part  in  the  alleged  sale ;  and  for  the 
further  reason  that  there  is  no  evidence  showing  that  said 
0.  B.  Hall  is  interested  in  the  sale  of  said  liquor,  nor  that  he 
participated  therein. 

The  defendant  Hall  made  an  attempt  to  close  the  case 
against  himself  at  the  time  the  state  rested.  Such  efforts  as 
defendant  Hall  made  at  the  close  of  the  state's  case  in  chief 
to  shut  out  all  further  evidence  against  him  by  resting  his 
defense  on  the  state's  evidence  was  ineffective  for  that  pur- 
pose, and  so  recognized  by  said  defendant  when  at  the  close 
of  the  evidence  the  defendant  renewed  his  motion.  Of  course 
the  trial  court  could  not  intelligently  pass  on  the  motion 
made  at  the  close  of  all  of  the  evidence,  unless  he  considered 
all  of  the  evidence  produced  on  the  trial  bearing  upon  the 
matter  of  defendant  Hall's  connection  with  the  alleged  sale. 
In  so  considering  the  motion  the  duty  of  the  court  was  plain 
to  disregard  the  ruling  on  the  motion  as  formally  made,  and 
give  exact  regard  to  all  of  the  evidence  bearing  on  the  matter, 
whether  the  evidence  was  produced  before  or  after  the  former 
ruling  was  made.  A  defendant  cannot  rest  his  case  on  the 
evidence  produced  by  the  prosecution  in  chief  and  limit  the 
court's  or  jury's  consideration  to  only  such  evidence  as  had 
been  produced  up  to  the  time  the  defendant  announced  that 
his  case  is  rested.  Further  evidence  may  be  offered  by  the 
prosecution  either  in  chief  or  as  rebuttal,  which  materially 
affects  the  defendant  who  has  rested  his  case.  Such  evidence 
may  be  offered,  and  when  it  is  offered,  if  received  by  the  trial 
court  at  any  stage  of  the  trial  before  the  cause  is  submitted 
to  the  jury,  such  evidence  is  as  important  in  the  considera- 
tion by  the  court  of  a  motion  to  direct  a  verdict  or  by  the 
jury  in  arriving  at  a  verdict  as  if  it  had  been  offered  and 
received  in  the  due  order  of  the  trial.  Because  evidence  is 
received  in  the  course  of  the  trial  out  of  its  due,  regular  order 
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is  no  reason  why  the  evidence  should  not  be  considered  and 
given  due  force. 

The  evidence  in  the  record  which  tends  to  connect  the  de- 
fendant Hall  with  the  sale  of  the  'Trio  beer"  is  that  at  the 
time  of  Hall's  arrest  in  the  presence  of  Elliott  both  Hall  and 
Elliott  spoke  about  who  were  running  the  place. 

''He  said  that  they  had  a  contract  with  the  management 
of  the  concern  that  manufactured  the  goods.  .  .  .  Q.  Did  he 
[meaning  Hall]  say  'they'  or  'wet'  A.  I  took  it  he  was 
speaking  of  the  two.  Q.  Did  he  say  'they'  or  'wet'  A. 
'We.'  Q.  Who  was  there  when  he  was  saying  thatt  A.  Mr. 
Elliott  and  Mr.  Hall  and  myself  [WiUiam  H.  Woolf]." 

This  is  the  state  of  the  evidence  connecting  Hall  with  the 
transaction  at  the  time  he  first  moved  for  his  discharge  and 
for  a  directed  verdict.  The  defendant  Elliott  testified  as  a 
witness  in  his  own  behalf,  and  admits  that  he  sold  Woolf 
"the  stuff  we  was  selling;  Prio." 

"Q.  How  long  had  you  been  selling  this  Frio  beert 
A.  We  sold  it  altogether  about  four  days.  Q.  Where  did 
you  obtain  this  Priot  A.  We  got  it  from  the  Douglas  Cop- 
per City  Brewing  Company." 

On  cross-examination  this  witness  was  asked : 

"Q.  .  .  .  What  business  was  carried  on  there  t  A.  We 
was  selling  this  Prio ;  this  stuff  we  got  from  the  Copper  City 
Brewing  Company.  Q.  Who  was  selling  itt  (Objected  to. 
Objection  overruled.)  A.  Why  me  and  Mr.  Hall.  .  .  .  Q. 
How  long  have  you  and  Mr.  Hall  been  engaged  there  in  this 
selling  of  Priot  (Objected  to,  and  objection  sustained  as  to 
Mr.  Hall.)  ...  He  may  answer  for  himself,  and  not  for  Mr. 
Hall  Q.  How  long  had  you  been  engaged  in  selling  Priot 
A.  Prom  the  22d  to  the  25th." 

This  evidence  tends  to  prove  the  fact  that  O.  B.  Hall  and 
J.  J.  Elliott  jointly  conducted  the  business  carried  on  at  the 
Anheuser  Bar  from  September  22  to  September  25,  1915, 
and  that  the  nature  of  the  business  so  carried  on  by  said  par- 
ties was  that  of  selling  Prio  beer  to  all  parties  offering  to 
purchase  the  said  liquor.  Prom  such  facts,  if  believed  by 
the  jury  beyond  a  reasonable  doubt,  they  were  justified  in 
drawing  the  inevitable  inference  that  0.  B.  Hall,  although 
not  present,  did  advise  and  encourage  every  sale  made,  and 
impliedly  gave  his  full  consent  to  each  sale  made  to  each  per> 
son  who  purchased  the  same  during  said  period  of  time, 
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including  the  sale  to  William  H.  Woolf  by  J.  J.  Elliott.  As 
a  consequence,  the  defendant  Hall  is  shown  to  be  a  principal 
in  the  comn^ission  of  the  offense  charged.  His  connection 
with  the  commission  of  the  offense  is  sustained  by  the 
evidence. 

The  appellants  contend  that  error  was  committed  in  receiv- 
ing evidence  of  expert  chemists  of  the  alcoholic  contents  of 
the  liquor  bought  by  witness  William  H.  Woolf.  The  samples 
furnished  the  expert  witness  were  tested  for  the  presence  of 
alcohol.  They  testified  to  the  results  obtained  by  them. 
Witness  Woolf  gave  them  the  samples  that  they  tested,  and 
the  samples  were  identified  as  the  liquor  bought  by  this  wit- 
ness at  the  sale  in  question.  The  liquor  was  shown  by  the 
test  to  contain  alcohol  in  intoxicating  quantities.  The  evi- 
dence was  relevant  to  the  issue  and  competent  to  establish 
such  issue.  No  error  was  committed  in  admitting  such 
evidence. 

Objection  was  made,  and  the  objection  overruled,  to  wit- 
ness Jim  Murphy's  testimony  in  chief.  The  admission  of  this 
testimony  is  assigned  as  error.  This  witness  was  introduced 
by  the  state  in  rebuttal  to  meet  a  situation  injected  into  the 
case  by  the  defendant  Elliott's  testimony.  He  had  testified 
that  a  Mr.  Parsons,  a  deputy  internal  revenue  collector,  came 
to  the  Anheuser  Bar  for  samples  of  the  Frio  beer  they  were 
selling  at  that  place.  The  purpose  for  which  the  samples 
were  sought  was  to  determine  whether  an  internal  revenue 
license  was  required  for  its  sale.     Elliott  stated: 

**Why  he  [meaning  Parsons]  came  down  and  wanted  to 
get  some  draft  beer  and  some  bottled  beer,  and  I  didn't  have 
any  draft  beer  at  the  time,  and  I  takes  him  up  to  Thal- 
heimer's  and  he  gives  him  some  of  the  same  shipment  that 
came  from  the  same  place;  bought  from  the  same  people." 

The  state  objected  to  this  evidence,  and  moved  to  strike  it 
out  of  the  record.  The  objection  was  overruled.  Thereupon 
the  matter  of  the  taking  of  the  sample  at  Thalheimer's  place, 
the  testing  of  the  sample  so  taken  for  alcohol,  and  the  results 
of  the  test  made  were  gone  into  by  the  defense.  The  witness 
Jim  Murphy  was  placed  on  the  stand  in  rebuttal,  and  testi- 
fied that  he  as  deputy  sheriff  arrested  Thalheimer  for  selling 
intoxicating  liquor,  and  that  he  searched  under  a  warrant 
Thalheimer's  place  of  business  for  intoxicating  liquor,  and 
took  samples  therefrom  of  Frio  beer  on  draft.    The  samples. 
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80  taken  were  delivered  to  Dr.  Watkins  and  Professor  Jones, 
chemists,  for  testing.  The  bottles  were  marked.  This  is  the 
substance  of  the  evidence  of  this  witness  to  which  the  appel- 
lants have  objected  and  the  admission  of  which  is  assigned  as 
error. 

A  separate  assignment  of  error  complains  of  the  admission 
in  evidence  of  testimony  of  Claude  Jones  given  in  chief  in 
said  trial.  W.  W.  Watkins'  testimony  is  also  assigned  as 
error,  and  it  is  not  plain  from  the  assignments  of  error 
whether  the  appellants  intend  to  attack  the  admissibility  of 
the  testimony  given  by  these  witnesses  on  their  first  introduc- 
tion by  the  state,  or  their  testimony  given  when  called  in 
rebuttal,  but  I  think  and  will  so  treat  the  objections  as  if 
directed  to  their  testimony  given  in  rebuttal,  as  their  testi- 
mony first  given  has  already  been  decided  to  be  relevant  and 
competent. 

The  nature  of  the  rebuttal  testimony  given  by  these  expert 
witnesses  had  relation  to  the  tests  made  by  each  of  them  of 
the  samples  of  Frio  beer  taken  from  Thalheimer's  place  of 
business  by  J.  T.  Murphy,  and  the  results  of  such  tests.  Such 
inquiry  was  made  pertinent  to  the  trial  by  the  evidence  given 
by  Elliott  with  regard  to  having  taken  a  sample  of  beer  from 
the  same  place  and  from  the  same  shipment  from  which 
Woolf  bought.  The  sample  which  Elliott  caused  to  be  taken 
from  Thalheimer's  place  was  taken  by  Elliott  for  the  internal 
revenue  department's  test  for  alcohol.  The  purpose  in  view 
for  which  such  evidence  was  intended  was  clearly  to  show 
that  Frio  beer  was  not  intoxicating.  The  fact  that  the 
United  States  laws  do  not  impose  a  license  tax  for  the  privi- 
lege of  selling  liquors  containing  alcohol  in  quantities  less 
than  a  specified  percentage  is  absolutely  no  evidence  that  the 
sale  of  such  liquors  is  not  a  violation  of  our  prohibition 
amendment.  The  matter  of  privilege  license  is  quite  another 
thing  from  the  matter  of  the  offense  of  the  sale  of  intoxicating 
liquors  in  violation  of  said  amendment.  Yet  the  defendant 
was  permitted  to  §o  into  that  matter  of  requirement  for 
United  States  privilege  license  to  sell,  and  in  all  fairness  the 
state  should  have  been  allowed  to  show  that  the  very  liquor 
which  defendant  had  produced  evidence  tending  to  show  re- 
quired no  revenue  license  was  in  fact  an  intoxicating  liquor. 
•  The  evidence  was  pertinent  to  the  matter  being  inquired  into, 
and  the  defendant  brought  about  the  situation  making  the  evi- 
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dence  admissible.  No  error  was  committed  by  admitting  the 
evidence. 

The  defendant  offered  to  prove  by  witness  Elliott  that  the 
beverage  alleged  to  have  been  sold  by  the  defendants  was  sold 
to  them  by  the  Copper  City  Brewing  Company  under  the 
guaranty  that  the  same  was  a  nonintoxicating  liquor  and  that 
before  receiving  the  same  or  disposing  of  any  thereof  the  said 
defendants  had  taken  the  necessary  precautions  to  ascertain 
the  truthfulness  of  that  statement,  and  from  their  investiga- 
tion had  learned  that  the  same  was  not  an  intoxicant,  that 
said  investigation  was  made  by  the  defendants  in  good  faith 
by  consulting  the  ofiSce  of  the  internal  revenue  collector  for 
the  district  of  Arizona  and  New  Mexico,  and  from  said  ofl&ce 
the  said  defendants  received  information  that  the  same  was 
not  an  intoxicant,  and  that  the  defendants  could  rely  upon 
the  representations  as  made  by  the  seller  of  said  beverage. 
The  state  objected  to  the  offer  made,  and  the  objection  was 
sustained.    The  appellants  assign  this  ruling  as  error. 

The  following  additional  offer  of  proof  was  made  and  re- 
jected in  part,  to  wit : 

**And  I  will  offer  to  prove  further  by  this  witness  that  he 
[defendant  Elliott]  believed  all  of  said  representations  and 
relied  upon  the  same,  and  had  no  knowledge  that  the  bever- 
age called  'Frio'  was  an  intoxicant  or  contained  any  alcohol 
imtil  after  the  same  had  been  analyzed  from  samples  fur- 
nished by  him  to  the  sheriff  of  Maricopa  county,  and  when 
80  informed  he  immediately  desisted  from  the  sale  of  the  same 
and  has  sold  none  since." 

The  theory  of  the  defense  offered  by  the  defendants  seems 
to  be  in  effect  that  they  relied  upon  the  written  guaranty 
given  by  the  manufacturer  that  the  liquor  was  nonintoxicating, 
and  that  upon  investigation  by  the  government  internal  rev- 
enue collector's  ofice  it  was  found  to  contain  insuficient  alco- 
hol to  require  a  revenue  tax  or  privilege  sale  license. 

The  brewer's  guaranty  was  a  civil  contract  between  pri- 
vate parties,  to  which  the  public  was  not  a  party,  and  there- 
fore was  not  bound  by  its  terms  and  conditions.  If  the 
brewer  guaranteed  that  the  liquor  sold  to  the  appellants  was 
nonintoxicating,  while  in  fact  it  was  intoxicating,  the  person 
who  made  the  sale  violated  the  law.  If  in  fact  the  goods  sold 
were  not  of  the  quality  they  were  guaranteed  to  be — ^that  is, 
the  liquor  sold  under  the  guaranty  was  in  fact  intoxicating 
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liquor — ^then  the  purchaser  had  a  cause  of  action  against  the 
seller  for  damages  suffered  for  breach  of  warranty.  The 
public  had  no  such  cause  of  action.  The  test  of  th^  intoxi- 
cating character  of  liquors  which  the  prohibition  amendment 
punishes  for  disposing  of  is  not  the  contract  by  which  the 
seller  came  into  the  possession  of  the  liquor,  nor  the  fact  that 
no  United  States  revenue  license  tax  is  levied  against  its  sale, 
but  the  test  is  whether  in  fact  the  liquor  sold  was  intoxicating 
liquor.  One  who  sells  liquors  must  know  at  his  peril  that  the 
liquor  sold  is  not  in  fact  intoxicating  in  character.  It  is  not 
enough  to  have  an  honest  belief  that  the  liquor  is  nonintoxi- 
cating.  The  act  of  selling  joined  with  the  intention  to  sell, 
and  the  fact  existing  that  the  thing  sold  is  an  intoxicating 
liquor  completes  the  crime,  whether  the  seller  knew  its  intoxi- 
cating qualities  or  not,  or  whatever  was  his  honest  belief  in 
respect  to  the  intoxicating  qualities  of  the  liquor  sold.  The 
defendants'  belief  that  the  liquor  sold  was  nonintoxicating  is 
wholly  immaterial  and  unimportant  The  defendant's  guilt 
is  established  when  it  is  made  to  appear  that  the  seller  know- 
ingly made  the  sale  intending  to  sell  the  exact  liquor  which 
he  transferred  to  the  buyer,  and  that  the  liquor  transferred 
was  in  fact  intoxicating  liquor.  These  facts  shown,  and  the 
place  of  the  sale  within  the  jurisdiction  of  the  court,  are  suflS- 
cient  proof  of  the  commission  of  the  crime.  The  defendants 
controverted  none  of  these  facts.  The  defense  offered  to  be 
shown  is  no  defense  whatever.  It  is  in  the  nature  of  a  civil 
defense  of  confession  and  avoidance,  and  not  recognized  in  a 
criminal  action. 

Upon  the  whole  case  I  am  of  the  opinion  that  the  defend- 
ants have  been  awarded  a  fair  and  impartial  trial,  and  that 
substantial  evidence  sustains  the  judgment  of  conviction 
against  both  defendants.  Therefore  the  judgment  must  be 
affirmed. 

FRANEIilN,  C.  J.|  and  BOSS,  J.,  concur. 
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[CSvil  No.  1529.     Piled  May  19,  1917.] 
[165  Pac.  303.] 

SOUTHERN  PACIFIC  COMPANY,  Appellant,  v.  STATE, 

Appellee. 

1.  Carriers — Control — Proceedings  Before  Corporation  Commission 

— Review. — That  a  formal  complaint  was  not  filcrd  before  the  Cor- 
poration Commission,  nor  the  witnesses  sworn,  will  not  be  considered 
on  appeal  from  a  decision  of  the  superior  court  allowing  recovery 
of  a  fine  assessed  by  the  commiseion  where  the  irregularity  was  not 
urged  before  the  commission  on  motion  for  rehearing,  in  view  of 
Civil  Code  of  1913,  paragraph  2342,  providing  that  no  corporation 
or  person  or  the  state  shall  in  any  court  urge  or  rely  on  any  ground 
not  set  forth  in  the  application  for  rehearing,  and  paragraph  2329, 
providing  that  informality  in  proceedings  or  taking  testimony  shall 
not  invalidate  any  order,  deciaion,  or  rule  approved  by  the  com- 
mission. I 

2.  Commerce — "Intrastate    Commerce" — Transportation   op   Circus 

Between  Points  Within  the  State. — In  a  proceeding  before  the 
Arizona  Corporation  Commission  to  compel  defendant  railroad  to 
transport  the  Campbell's  United  Shows  from  Tucson  to  Phoenix, 
held,  that  movement  between  named  points  was  intrastate  subject  to 
jurisdiction  of  the  commission,  although  shows  were  engaged  in  a 
journey  beginning  in  Texas  and  ending  in  California;  the  move- 
ment of  the  circus  being  a  mere  incident  to  the  object  of  its  exist- 
ence. 

3.  Carriers — Transportation    of   Privately   Owned    Equipment   of 

Circus — Common-law  Duty. — The  Southern  Pacific  Company  was 
under  no  common-law  obligation  to  accept  and  transport  privately 
owned  equipment  of  Campbell's  United  Shows  from  Tucson  to 
Phoenix. 

4.  Carriebs— Control— Powers  of  Corporation  Commission. — ^Under 

Constitution,  article  15,  sections  2,  3,  and  Civil  Code  of  1913,  chap- 
ter 11,  title  9,  it  is  obligatory  upon  common  carriers  to  accept  and 
transport  between  points  within  the  state  privately  owned  equip- 
ment of  circuses  under  the  rules,  regulations,  and  rates,  when  rea- 
sonable and  just,  prescribed  by  the  Corporation  Commission,  al- 
though carrier  has  not  filed  with  the  commission  rates  therefor. 

[As  to  circus  proprietor  as  a  person  engaged  in  trade,  see  note  in 
Ann.  Cas.  1916A,  1199.} 

5.  Appeal  and  Error — Constitutionality  of  Statute — Parties  Who 

may  Question. — ^Where  the  order  of  Corporation  Commission  could 
be  violated  but  once,  and  daily  accumulation  of  penalties  or  fines 
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could  not  arise,  appellant  was  not  aff eet0d  by  that  feature  of  Civil 
Code  of  1913,  paragraph  2357,  making  each  day's  continuanee  of  a 
continuing  violation  a  separate  and  distinct  offense,  and  could  not 
urge  for  the  first  time  on  appeal  that  such  statute  is  unconstitu- 
tional. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    E.  C.  Stanford,  Judge.     Affirmed. 

Mr.  C.  W.  Durbrow,  Mr.  F.  B.  Austin  and  Mr  J.  0. 
Forest,  for  Appellant. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  R  Wm. 
Kramer  and  Mr.  O.  W.  Harben,  Assistant  Attorneys  Oeneral, 
for  the  State. 

BOSS,  J. — ^This  is  an  action  to  recover  a  fine  assessed 
against  appellant  by  the  Corporation  Commission  for  con- 
tempt in  refusing  to  obey  an  order  of  the  Corporation  Com- 
mission directing  it  to  transport  Campbell's  United  Shows 
from  Tucson  to  Phoenix,  Arizona.  Authority  for  the  action 
is  found  in  paragraph  2356,  chapter  11,  title  9,  Civil  Code  of 
1913. 

In  the  complaint  were  set  forth  all  the  proceedings  before 
the  commission,  including  its  findings  of  fact,  conclusions  of 
law,  orders  and  judgments,  both  in  the  original  hearing  and 
the  hearing  in  contempt.  The  answer  of  the  appellant  con- 
sists of:  (1)  Demurrers,  general  and  special,  the  special  being 
that  the  court  had  no  jurisdiction  of  either  the  person  or  sub- 
ject matter;  (2)  averments  that  the  order  made  and  entered 
was  not  supported  or  sustained  by  any  competent  evidence 
or  by  any  evidence  whatsoever,  or  that  any  lawful  proceed- 
ing was  held  by  said  commission  in  the  matter  of  fixing  rates ; 
(3)  that  the  Corporation  Commission  was  without  jurisdic- 
tion to  fix  rates  for  transporting  Campbell's  United  Shows 
from  Tucson  to  Phoenix  for  the  reason,  among  others,  that 
the  movement  of  said  shows  between  the  named  points  was 
interstate  in  character,  the  said  shows  being  engaged  in  a 
journey  beginning  at  El  Paso,  Texas,  and  extending  through 
the  states  of  New  Mexico  and  Arizona  into  California,  the 
destination  of  said  Campbell's  United  Shows  having  been 
fixed  at  the  city  of  San  Bernardino,  California,  at  the  time 
said  shows  began  their  journey  at  said  city  of  El  Paso;  and 
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(4)  that  the  commission  had  no  jurisdiction  to  make  or  enter 
said  order  for  the  further  reason  that  there  were  no  intra- 
state tariffs  then  on  file  with  said  commission  showing  the 
rate  for  the  movement  of  privately  owned  equipment  in  circus 
trains  or  otherwise  or  obliging  defendant  to  transport  pri- 
vately owned  equipment  in  circus  trains. 

The  court's  findings  of  fact  and  conclusions  of  law  are  as 
follows : 

"11.  That  on  the  20th  day  of  March,  1914,  there  was 
promulgated  under  the  authority  and  seal  of  the  Arizona 
Corporation  Commission  in  docket  No.  165  of  that  commis- 
sion an  order  to  show  cause,  on  or  before  the  23d  day  of 
March,  1914,  why  the  Arizona  Corporation  Commission 
should  not  issue  a  special  rate  authority  compelling  the  de- 
fendant to  publish  on  one  day's  notice  a  rate  for  the  trans- 
portation of  Campbell's  United  Shows,  consisting  of  18  cars, 
from  Tucson,  Ariz.,  to  Maricopa,  Ariz.,  at  the  rate  of  $3  per 
mile,  and  further  requiring  the  defendant  to  furnish  such 
equipment  as  was  necessary  to  move  Campbell's  United  Shows 
within  the  state  of  Arizona. 

**III.  That  pursuant  to  said  order  to  show  cause,  the  de- 
fendant appeared  before  the  Arizona  Corporation  Commis- 
sion on  the  25th  day  of  March,  1914,  and  after  a  full  and  fair 
hearing  the  Arizona  Corporation  Commission  entered  the  fol- 
lowing order:  'That  the  Southern  Pacific  Company  and  Ari- 
zona Eastern  Railroad  Company  transport  the  cars,  property, 
employees  and  attendants  of  Campbell's  United  Shows  from 
Tucson,  Ariz.,  via  Maricopa,  to  Phoenix,  Ariz.,  and  to  ex- 
tend to  the  said  Campbell's  United  Shows  the  usual  privi- 
leges in  the  movement  of  advance  agents,  for  a  total  amount 
not  to  exceed  $3  per  train  mile  for  the  entire  service.  It  s 
understood  that  the  shipment  will  consist  of  not  to  exceed 
four  coaches,  four  large  box  cars  and  ten  flat  cars,  and  it  is 
further  understood  that  the  Southern  Pacific  Company  and 
Arizona  Eastern  Railroad  Company  may  enter  into  a  con- 
tract covering  this  transportation,  the  terms  of  which  shall 
not  be  in  substantial  variance  with  the  contract  now  existing 
between  the  Arizona  Eastern  Railroad  Company  and  Sells- 
Floto  Shows  Company,  with  respect  to  details  as  to  respon- 
sibility, service  and  conditions,  copy  of  said  contract  being 
on  file  with  the  commission,  and  made  on  March  4,  1914,  by 
and  between  the  Arizona  Eastern  Railroad  Company  and 
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Sells-Ploto  Shows  Company.  It  is  further  ordered  that,  upon 
submission  of  evidence  that  any  charge  or  charges  have  been 
exacted  by  respondent  companies  for  transportation  of  ad- 
vance agents  or  employees,  at  variance  with  contract  herein 
referred  to,  made  by  respondent  Arizona  Eastern  Railroad 
Company  with  SelLs-Floto  Company,  that  the  amount  or 
amounts  so  collected  shall  be  refunded  to  Campbell's  United 
Shows.' 

"IV.  That  on  the  28th  day  of  March,  1914,  the  Arizona 
Corporation  Commission  denied  the  defendant's  application 
for  a  rehearing  of  said  order  recited  in  paragraph  III  hereol 

*'V.  That  said  order  entered  by  the  Arizona  Corporation 
Commission  on  the  25th  day  of  March,  1914,  as  recited  in  para- 
graph III  hereof,  was  not  complied  with  by  defendant,  but 
wholly  ignored. 

''VI.  That  on  the  31st  day  of  March,  1914,  the  state  of 
Arizona,  at  the  relation  of  George  P.  Bullard,  Attorney  Gen- 
eral, filed  a  petition  addressed  to  the  Arizona  Corporation 
'Commission,  praying  that  an  order  be  entered,  directed  to  the 
defendant,  requiring  it  to  show  cause  why  it  should  not  be 
pnnished  for  contempt  of  the  order  of  the  Arizona  Corpora- 
tion Commission,  as  recited  in  paragraph  III  hereof,  and  that 
pursuant  to  the  said  petition,  the  Arizona  Corporation  Com- 
mission, on  the  1st  day  of  April,  1914,  entered  an  order, 
directed  to  the  defendant,  requiring  it  to  show  cause  on  the 
13th  day  of  April,  1914,  at  10  o'clock  a.  m.,  why  it  should  not 
be  punished  for  contempt,  as  alleged  in  the  said  petition  of 
the  state  of  Arizona,  at  the  relation  of  George  P.  Bullard,  its 
Attorney  General,  as  aforesaid. 

"VII.  That  pursuant  to  said  petition  of  the  state  of  Ari- 
zona, at  the  relation  of  George  P.  Bullard,  Attorney  General, 
a  hearing  was  had,  and  the  defendant  was  adjudged  guilty  of 
a  contempt  of  the  order  of  the  Arizona  Corporation  Commis- 
sion, recited  in  paragraph  III  hereof,  whereupon  the  Arizona 
Corporation  Commission,  upon  the  16th  day  of  May,  1914, 
entered  the  following  order:  *It  is  therefore  ordered  that 
the  Southern  Pacific  Company  be  and  it  is  hereby  declared  in 
contempt  of  this  commission's  order,  in  docket  No.  165,  and 
the  said  company  be  and  it  is  hereby  fined  the  sum  of  $1,500. 
It  is  further  ordered  that  Arizona  Eastern  Railroad  Com- 
pany be  and  it  is  hereby  declared  in  contempt  of  this  com- 
mission's order,  in  docket  No.  165,  and  that  the  said  com- 
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pany  be  and  it  is  hereby  fined  the  sum  of  $500.  It  is  further 
ordered  that  copies  of  this  order  be  served  upon  Southern 
Pacific  Company  and  Arizona  Eastern  Railroad  Company, 
and  the  Attorney  General  of  the  state  of  Arizona,  and  unless 
the  fines,  as  herein  imposed,  be  paid  and  satisfie4  on  or  before 
June  1,  1914,  that  the  Attorney  General  shall  proceed  to  the 
collection  of  same  as  provided  by  law.' 

''VIII.  That  the  defendant  refused  to  pay  and  satisfy  the 
fine  imposed  by  said  order  of  the  commission,  as  recited  in 
paragraph  VII  herein,  on  or  before  June  1,  1914,  and  there- 
upon, to  wit:  Upon  the  20th  day  of  June,  1914,  the  state  of 
Arizona  filed  with  the  above-entitled  court  its  complaint 
against  the  defendant,  which  prayed  for  the  recovery  of  the 
sum  of  $1,500,  the  fine  assessed  against  the  defendant  by  the 
Arizona  Corporation  Commission  for  a  contempt  of  the  order 
of  said  Arizona  Corporation  Commission,  as  recited  in  para- 
graph III  hereof. 

**IX.  That  the  defendant  engaged  itself  to  transport  for 
hire  circuses  and  other  institutions  similar  to  that  conducted 
by  Campbell's  United  Shows,  which  the  defendant  was  re- 
quired to  transport,  as  provided  by  the  order  recited  in  para- 
graph III  hereof. 

**  Conclusions  of  Law. 

"The  court  from  the  above  special  findings  of  fact  con- 
cludes as  a  matter  of  law  therefrom  as  follows: 

"I.  That  the  Arizona  Corporation  Commission  had  juris- 
diction of  the  person  of  the  defendant  and  the  subject-matter 
of  the  action,  and  was  authorized  and  empowered  by  the  Con- 
stitution and  laws  of  the  state  of  Arizona  to  enter  the  order 
as  recited  in  paragraph  III  of  the  special  findings  of  fact, 
and  to  adjudge  the  defendant  in  contempt  for  a  refusal  to 
obey  said  order. 

**II.  That  the  above-entitled  court  has  jurisdiction  of  the 
person  of  the  defendant,  and  the  subject-matter  of  the  above- 
entitled  cause  of  action,  and  is  empowered  by  the  Constitution 
and  laws  of  the  state  of  Arizona  to  enforce  and  collect  the 
fine  imposed  upon  the  defendant  by  the  Arizona  Corporation 
Commission  for  a  violation  of  the  order  of  that  commission, 
as  recited  in  paragraph  III  of  the  special  findings  of  fact 
herein. 

'*III.  That  the  order  of  said  Arizona  Corporation  Com- 
mission, as  recited  in  paragraph  III  of  the  special  findings  of 
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fact,  in  no  way  imposed  a  burden  upon  interstate  commerce, 
in  contravention  of  section  8  of  article  1  of  the  Constitution 
of  the  United  States. 

"IV.  That  it  was  the  duty  of  the  defendant,  under  the 
Constitution  and  laws  of  the  state  of  Arizona,  to  transport 
Campbell's  United  Shows,  as  provided  by  the  order  of  the 
Arizona  Corporation  Commission,  as  recited  in  paragraph  III 
of  the  special  findings  of  fact,  even  though  it  acted  in  such 
capacity  as  a  private  carrier,  for  the  reason  that  it  had  held 
itself  out  and  engaged  to  transport  circuses  and  other  institu- 
tions similar  to  Campbell's  United  Shows. 

"V.  That  even  though  the  defendant,  in  the  transporta- 
tion of  Campbell's  United  Shows,  engaged  itself  as  a  private 
carrier,  it  so  engaged  itself  as  a  carrier  for  hire,  and  was, 
under  the  Constitution  and  laws  of  the  state  of  Arizona,  sub- 
ject to  regulation  by  the  Arizona  Corporation  Commission. 

"VI.  That  the  order  of  the  Arizona  Corporation  Commis- 
sion as  recited  in  paragraph  III  of  the  special  findings  of  fact 
did  not  impair  the  liability  of  the  defendant  as  a  private 
carrier. 

"VII.  That  the  plaintiflp  is  entitled  to  judgment  against 
the  defendant  for  the  sum  of  $1,500." 

The  questions  raised  on  this  appeal  by  the  appellant  in  its 
assignments  of  error  are  whether  the  original  proceeding  by 
the  Corporation  Commission  fixing  the  rate  to  be  charged 
Campbell's  United  Shows  for  transportation  from  Tucson  to 
Phoenix  was  null  and  void  for  the  reason:  (1)  That  there 
was  no  formal  complaint  filed  against  the  appellant  with  the 
Corporation  Commission  either  on  its  own  motion  or  on  the 
motion  of  any  third  party ;  that  at  the  hearing  the  witnesses 
who  made  statements  to  the  commission  in  the  nature  of  evi- 
dence were  not  sworn;  and  (2)  if  these  statutory  require- 
ments and  formalities  were  waived  by  the  appellant,  whether 
the  movement  of  Campbell's  United  Shows  was  an  interstate 
transaction,  and  therefore  not  within  the  jurisdiction  of  the 
State  Corporation  Commission;  also  (3)  whether  the  Cor- 
poration Commission  had  jurisdiction  to  make  its  order  re- 
quiring the  appellant  to  enter  into  a  special  contract  as  a 
private  carrier  for  the  transportation  of  the  privately  owned 
equipment  of  Campbell's  United  Shows;  and  (4)  whether  the 
statute  authorizing  the  assessment  of  a  fine  for  disobedience 
of  its  order  is  constitutional. 
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We  do  not  think  that  the  appellant  is  in  a  position  to  com- 
plain of  the  informal  and  irregular  manner  in  which  the  pro- 
ceeding was  instituted  before  the  commission,  nor  because 
the  witnesses  were  not  sworn.  A  formal  complaint  setting 
forth  a  grievance  against  the  appellant  should  have  been  filed 
and,  of  course,  the  testimony  should  have  had  the  sanctity  of 
an  oath.  These  things  seem  to  be  required  by  the  statute  and 
by  the  rules  of  the  Corporation  Commission — ^paragraph 
2336,  Civil  Code  of  1913,  and  rule  5  of  Practice  and  Proce- 
dure, A  C.  C.  The  omission  to  follow  the  statute  and  the 
rules  of  the  commission,  when  concurred  in  by  the  appellant, 
as  was  done  in  this  case,  no  prejudice  being  apparent,  ought 
not  now  to  be  permitted  to  upset  the  whole  proceeding. 
Although  this  question  could  have  been  presented  to  the  Cor- 
poration Commission  by  appellant  on  its  motion  for  a  rehear- 
ing,  it  was  not  done.  Paragraph  2342,  Id.,  among  other 
things,  provides: 

*'No  cause  of  action  arising  out  of  any  order  or  decision 
of  the  commission  shall  accrue  in  any  court  to  any  corporar 
tion  or  person,  or  the  state,  unless  such  corporation  or  per- 
son, or  the  state,  shall  have  made,  before  the  eflfective  date 
of  said  order  or  decision,  application  to  the  commission  for  a 
rehearing.  Such  application  shall  set  forth  specifically  the 
ground  or  grounds  on  which  the  applicant  considers  said  de- 
cision or  order  to  be  unlawful.  No  corporation  or  person,  or 
the  state,  shall  in  any  court  urge  or  rely  on  any  ground  not 
set  forth  in  said  application." 

Again  it  is  provided  (paragraph  2329,  Id.)  that  the  com- 
mission shall  not  be  bound  by  the  technical  rules  of  evidence, 
and  that  informality  in  proceedings  or  in  taking  testimony 
shall  not  invalidate  any  order,  decision  or  rule  approved  by 
the  commission. 

Of  course  if  the  movement  of  Campbell's  United  Shows 
from  Tucson  to  Phoenix  was  an  interstate  movement,  the 
order  of  the  commission  was  void  for  want  of  jurisdiction 
over  the  subject  matter.  The  evidence  shows  that  this  show 
was  traveling  around  over  the  country  giving  exhibitions; 
that  early  in  February,  1914,  it  was  at  El  Paso,  Texas ;  that 
at  that  time  its  agent  inquired  of  the  appellant  for  rates  from 
that  place  through  New  Mexico  into  Arizona  with  a  probable 
destination  into  California.  No  arrangement  was  effected 
between  the  appellant  and  Campbell's  United  Shows  for 
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transportation  over  appellant's  line  of  railway.  The  shows, 
in  fact,  under  a  special  contract  with  the  El  Paso  &  South- 
western Bailroad  Company,  were  transported  from  El  Paso 
to  Tucson  with  stop-overs  at  Douglas  and  Bisbee.  When  the 
show  people  made  application  to  the  appellant  at  Tucson  for 
a  contract  to  transport  their  equipment  and  entourage  from 
Tucson  to  Phoenix  appellant  stated  to  them  that  it  could  not 
make  a  contract  as  a  common  carrier;  that  it  had  already  en- 
tered into  a  contract  with  Sells-Ploto  Shows  to  transport 
them  from  Tucson  to  Phoenix;  and  that  under  the  rules  it 
could  not  transport  Campbell's  United  Shows  for  a  space  of 
thirty  days  after  the  Sells-Floto  Shows  had  been  transported. 

In  the  hearing  before  the  Corporation  Commission  in  the 
matter  of  fixing  a  rate  the  attorney  for  the  appellant  gave 
two  reasons  for  not  entering  into  a  contract  with  Campbell's 
United  Shows :  First,  he  said : 

"We  wish  to  take  the  position  we  are  not  common  carriers 
for  circuses  and  carnivals;  we  want  that  in  the  record." 

And,  second : 

"I  am  not  acquainted  with  this  special  thirty-day  contract, 
but  I  understand  there  is  an  agreement  between  all  show 
people  as  well  as  railroads  to  keep  the  shows  spaced.  This 
show  coming  in  before  Sells-Floto  and  with  which  the  com- 
pany has  a  contract,  if  he  tenders  the  money — ^the  freight  at 
the  regular  rate,  we  have  to  carry  him." 

These  were  the  only  reasons  suggested  by  the  appellant 
at  the  liearing  before  the  commission  for  not  entering  into  a 
contract  to  transport  Campbell's  United  Shows  from  Tucson 
to  Phoenix.  There  was  no  suggestion  or  intimation  at  that 
time  that  the  movement  was  an  interstate  movement,  although 
the  evidence  discloses  that  the  agent  for  Campbell's  United 
Shows  stated  that  the  show  would  go  from  Phoenix  to  Pres- 
cott,  Clarkdale,  and  Eangman,  and  from  Kingman  to  Needles, 
California. 

It  developed  that  appellant  and  other  railroads  of  this  sec- 
tion of  the  country  had  been  accustomed  to  enter  into  con- 
tracts of  transportation  with  circuses  and  carnival  shows  at 
rates  very  much  less  than  the  regular  tariffs  and  containing 
terms  of  exemption  from  the  liability  of  common  carriers; 
that  Campbell's  United  Shows  had  such  a  contract  in  1913 
with  appellant  and  other  roads  in  this  and  contiguous  states. 
It  was  in  this  action  that  appellant  raised  the  question  of  the 
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interstate  character  of  the  movement  from  Tucson  to  Phoenix, 
claiming  it  as  an  integral  part  of  a  continuous  transportation 
from  El  Paso,  Texas,  through  New  Mexico  and  Arizona  to 
San  Bernardino,  California,  and  in  support  thereof  intro- 
duced evidence  of  a  contract  with  the  Santa  P6  to  move 
Campbell's  United  Shows  from  Phoenix  to  Prescott,  Clark- 
dale,  Eingman,  and  thence  into  California. 

It  is  evident  that  when  Campbell's  United  Shows  started 
from  El  Paso,  Texas,  on  the  peregrinations  of  a  traveling 
show,  it  had  mapped  out  a  route  traversing  several  states, 
and  one  familiar  with  the  wanderings  of  such  institutions 
would  not  undertake  to  place  limitations  upon  its  rovings  by 
fixing  its  ultimate  destination  or  many  digressions  from  origi- 
nal plans.  Its  movements  may  be  likened  to  that  of  a  sight- 
seer in  going  from  one  state  into  another  on  a  common  car- 
rier, and,  like  the  common  carrier,  both  are  subject  to  the 
rules,  regulations,  and  laws  applicable  to  interstate  commerce. 
Each  is  entitled  to  and  must  pay  the  tariff  rates  as  promul- 
gated or  approved  by  the  Interstate  Commerce  Commission, 
but  where  the  movement  is  wholly  intrastate,  and  to  be  con- 
summated under  a  separate  and  independent  contract  of 
transportation,  even  though  it  be  an  advance  step  along  the 
general  route  outlined  at  the  beginning  of  the  trip,  we  think 
it  is  the  subject  of  state  control  and  regulation.  Having 
arrived  in  a  state  the  show  or  traveler  in  ** doing'*  the  state 
could  not  claim  or  demand  the  schedule  rate  for  interstate 
transportation,  but  must  pay  at  the  local  or  intrastate  rate 
as  long  as  the  movement  is  from  one  stop  in  the  state  to  an- 
other stop  in  the  state. 

We  think  the  decision  reached  by  the  supreme  court  of  the 
United  States  in  Ovlf,  Colorado  <fe  Santa  Fe  Railway  Com- 
pany  v.  Texas,  204  U.  S.  403,  51  L.  Ed.  540,  27  Sup.  Ct.  Rep. 
360,  is  decisive  of  this  case.  The  salient  facts  m  the  above  case 
were :  Two  carloads  of  corn  were  shipped  from  Hudson,  South 
Dakota,  with  ultimate  destination  Goldthwaite,  Texas ;  the  first 
lap  of  the  movement  was  from  Hudson  to  Texarkana,  Texas ; 
at  this  place  a  change  of  ownership  was  effected  and  a  bill  of 
lading  issued  to  the  new  owner,  calling  for  the  transportation 
of  the  two  identical  cars  and  contents  from  Texarkana,  Texas, 
over  the  lines  of  the  Texas  &  Pacific  Railway  Company  and  the 
Gulf,  Colorado  &  Santa  F6  Railway  Company  to  Goldthwaite, 
to  be  delivered  there  to  Saylor  &  Burnett,  the  last  consignees 
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and  for  whom  the  two  carloads  of  grain  were  intended  when 
first  started  on  their  journey  from  Hudson,  South  Dakota. 
The  Qulf ,  Colorado  &  Santa  Fe  Railway  Company  refused  to 
accept  the  charges  from  Texarkana  to  Qoldthwaite  as  pre- 
scribed by  the  State  Railroad  Commission,  and  demanded  and 
collected  a  larger  sum,  based  upon  the  interstate  rate.  The 
state  of  Texas,  in  a  statutory  action  for  extortion,  recovered 
judgment  in  the  Texas  courts ;  the  railroad  company  appealed 
to  the  supreme  court  of  the  United  States,  contending  that 
the  movement  from  Texarkana,  Texas,  to  Goldthwaite,  Texas, 
was  but  an  integral  part  of  the  movement  from  Hudson, 
South  Dakota,  to  Goldthwaite,  Texas,  and  interstate  in 
character.  The  supreme  court,  speaking  through  Justice 
BREWER,  said: 

''The  single  question  in  the  case  is  whether,  as  between 
Texarkana  and  Qoldthwaite,  this  was  an  interstate  ship- 
ment." 

Further  on  he  said : 

**It  is  undoubtedly  true  that  the  character  of  a  shipment, 
whether  local  or  interstate,  is  not  changed  by  a  transfer  of 
title  during  the  transportation.  But  whether  it  be  one  or  the 
other  may  depend  on  the  contract  of  shipment.  The  rights 
and  obligations  of  carriers  and  shippers  are  reciprocal.  -  The 
first  contract  of  shipment  in  this  case  was  from  Hudson  to 
Texarkana.  .  .  .  The  control  over  goods  in  process  of  trans- 
portation, which  may  be  repeatedly  changed  by  sales,  is  one 
thing;  the  transportation  is  another  thing  and  follows  the 
contract  of  shipment,  until  that  is  changed  by  the  agreement 
of  owner  and  carrier." 

And  the  court  further  said  that  the  "thought  or  purpose" 
of  the  shipper  of  the  com  as  to  its  further  disposition  **waB 
a  matter  immaterial  so  far  as  the  completed  transportation 
was  concerned,"  and  illustrated  his  meaning  in  the  following 
language : 

*'In  this  respect  there  is  no  difference  between  an  inter- 
state passenger  and  an  interstate  transportation.  If  Hardin, 
for  instance,  had  purchased  at  Hudson  a  ticket  for  inter- 
state carriage  to  Texarkana,  intending  all  the  while  after  he 
reached  Texarkana  to  go  on  to  Qoldthwaite,  he  would  not  be 
entitled  on  his  arrival  at  Texarkana  to  a  new  ticket  from 
Texarkana  to  Qoldthwaite  at  the  proportionate  fraction  of 
the  rate  prescribed  by  the  Interstate  Commerce  Commission 
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for  carriage  from  Hudson  to  Qoldthwaite.  The  one  contract 
of  the  railroad  companies  having  been  finished  he  must  make 
a  new  contract  for  his  carriage  to  Qoldthwaite,  and  that 
would  be  subject  to  the  law  of  the  state  within  which  that 
carriage  was  to  be  made." 

Gulf,  Colorado  &  Santa  Fe  Railway  Company  v.  Texas  has 
been  followed  and  approved  by  the  following:  Chicago,  Mil- 
waukee &  Si.  Paul  Railway  Company  v.  State,  233  U.  S.  334, 

58  Ia  Ed.  988,  34  Sup.  Ct.  Rep.  592;  S.  C,  152  Iowa,  317,  130 
N.  W.  802;  Pennsylvania  R.  R.  Co.  v.  Mitchell,  238  U.  S.  251, 

59  L.  Ed.  1293,  35  Sup.  Ct.  Rep.  787 ;  United  States  v.  PhUa- 
delpfiia  &  R.  Ry.  Co.  (D.  C),  232  Fed.  946;  Acms  Cement 
Plaster  Co.  v.  Chicago  &  Alton  R.  R.  Co.,  17  I.  C.  C.  Rep. 
220.  In  Chicago,  Milwaukee  &  St.  Paul  Railway  Company  v. 
Iowa,  supra,  it  is  said : 

"But  the  fact  that  commodities  received  on  interstate  ship- 
ments are  reshipped  by  the  consignees,  in  the  cars  in  which 
they  are  received,  to  other  points  of  destination,  does  not 
necessarily  establish  a  continuity  of  movement  or  prevent  the 
reshipment  to  a  point  within  the  same  state  from  having  an 
independent  and  intrastate  character.  Oulf  etc.  Ry.  Co.  v. 
Texas,  204  U.  S.  403  [51  L.  Ed.  540,  27  Sup.  Ct.  Rep.  360] ; 
Ohio  Railroad  Commission  v.  Worthington,  225  U.  S.  101, 109 
[56  L.  Ed.  1004,  32  Sup.  Ct.  Rep.  653] ;  Texas  &  N.  0.  R.  R. 
Co.  V.  Sabine  Tram  Co.,  227  U.  S.  Ill,  129,  130  [57  L.  Ed. 
442,  33  Sup.  Ct.  Rep.  229].  The  question  is  with  respect  to 
the  nature  of  the  actual  movement  in  the  particular  case." 

In  Campbell's  United  Shows,  including  entertainers,  at- 
tendants, and  employees,  there  were  about  110  ** passengers" 
not  distinguished  in  the  application  of  the  law  from  ordinary 
passengers  when  seeking  transportation  from  a  common  car- 
rier. The  rest  of  the  show  consisted  of  baggage,  animals,  and 
some  railroad  equipment,  the  movements  of  which  were  neces- 
sarily coincident  with  the  movement  of  the  troop  of  enter- 
tainers, attendants,  and  employees. 

The  three  principal  cases  relied  upon  by  the  appellant  to 
sustain  his  contention  that  the  carriage  of  the  Campbell's 
Shows  from  Tucson  to  Phoenix  was  an  integral  part  of  a  con- 
tinuous movement  from  El  Paso,  Texas,  through  New  Mexico 
and  Arizona  to  California,  and  therefore  interstate  in  char- 
acter, are  Southern  Pacific  Terminal  Co.  v.  Interstate  Com- 
merce Commission,  219  U.  S.  498,  55  L.  Ed.  310,  31  Sup.  Ct 
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Rep.  279;  Ohio  Bailroad  Commission  v.  Worihington,  225 
U.  S.  101,  56  L.  Ed.  1004,  32  Sup.  Ct.  Rep.  653 ;  Texas  &  New 
Orleans  B.  B,  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill,  57  L.  Ed. 
442,  33  Sup.  Ct.  Rep.  229.  These  cases  all  pertained  to 
foreign  commerce  originating  in  the  interior  of  the  United 
States,  and  at  the  time  the  shipments  were  started  on  their 
journey  they  were  definitely  destined  to  some  foreign  port. 
The  very  nature  and  character  of  the  movements  required 
different  carriers  and  changes  of  billing  at  the  point  of  ex- 
portation and  some  times  before  reaching  the  point  of  ex- 
portation; hence  it  is  said  in  those  cases  that  the  mere 
''accident"  of  bills  of  lading  and  forms  of  contract  of  trans- 
portation does  not  change  the  movement  from  an  interstate  or 
foreign  to  an  intrastate  movement.  Commenting  upon  those 
cases  in  Louisiana  BaXLroad  Commission  v.  Texas  &  Paciiic 
By.  Co.,  229  U.  S.  336,  reading  at  page  341,  57  L.  Ed.  1215, 
33  Sup.  Ct  Rep.  837,  at  page  839,  the  court  said: 

"In  those  cases  there  was  necessarily  a  local  movement  of 
freight,  and  it  necessarily  terminated  at  the  seaboard.  But 
it  was  decided  that  its  character  and  continuity  as  a  move- 
ment in  foreign  commerce  did  not  terminate,  nor  was  it 
affected  by  being  transported  on  local  bills  of  lading.  The 
principle  enunciated  in  the  cases  was  that  it  is  the  essential 
character  of  the  commerce,  not  the  accident  of  local  or 
through  bills  of  lading,  which  determines  federal  or  state  con- 
trol over  it.  And  it  takes  character  as  interstate  or  foreign 
commerce  when  it  is  actually  started  in  the  course  of  trans- 
portation to  another  state  or  to  a  foreign  country."  Penn- 
sylvania B.  B.  Co.  V.  Clark  Coal  Co.,  238  U.  S.  456,  59  L.  Ed. 
1406,  35  Sup.  Ct.  Rep.  896. 

The  articles  involved  in  those  cases,  to  wit,  cotton-seed  cake 
and  cotton-seed  meal,  coal  and  lumber,  were  all  articles  of 
merchandise,  the  subject  of  barter  and  sale.  The  stoppage 
of  them  occasioned  by  the  necessities  of  transportation  dur- 
ing the  course  of  their  movement  from  the  initial  to  the  ter- 
minal points  of  shipment  on  a  continuous  movement  to  an- 
other state  or  foreign  country  may  truthfully  be  said  to  be 
mere  ''accidents"  of  the  movement.  It  is  not  so  with  a  circus 
or  carnival  show  where  the  stops  are  not  "incidents"  or 
"accidents"  of  the  movement,  but  are  the  only  means  by 
which  the  purposes  of  a  circus  or  show  may  be  accomplished ; 
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the  movement  of  a  circus  and  show  being  a  mere  accident  to 
the  object  of  its  existence — the  giving  of  exhibitions. 

It  is  next  contended  that  the  Corporation  Commission  was 
without  jurisdiction  to  make  its  order  requiring  appellant  to 
transport  Campbell's  United  Shows  from  Tucson  to  Phoenix, 
because  no  intrastate  tariffs  had  been  filed  with  the  commis- 
sion showing  the  rates  for  movement  of  privately  owned 
equipment  in  circus  trains  or  otherwise,  or  obliging  appellant 
to  transport  privately  owned  equipment  in  circus  trains. 
That  the  appellant  was  under  no  common-law  obligation  to 
accept  the  privately  owned  equipment  of  Campbell's  United 
Shows  we  think  is  well  settled.  It  could  entirely  refuse  to 
accept  such  transportation,  or  if  it  should  accept  it  the  law 
permitted  the  common  carrier  to  dictate  the  terms  upon  which 
the  privately  owned  equipment  of  such  a  concern  was  trans- 
ported. Clough  V  Orcmd  Trunk  Western  By,  Co,,  155  Fed. 
81,  11  L.  R.  A.  (N.  S.)  446,  85  C.  C.  A.  1,  and  cases  there 
cited. 

The  rule  of  the  common  law  prevails  in  this  jurisdiction, 
unless  it  has  been  changed  and  modified  by  statute.  Looking 
to  our  statutes  and  to  our  Constitution,  we  are  satisfied  that 
the  common-law  rule  has  been  abrogated  in  this  state  so  as  to 
make  it  obligatory  upon  common  carriers  to  accept  and  trans- 
port the  privately  owned  equipment  of  circuses  and  other 
show  outfits  under  the  rules,  regulations,  and  rates,  when  rea- 
sonable and  just,  prescribed  by  the  Corporation  Commission. 
Article  15,  section  2,  of  our  Constitution  provides  that: 

"All  corporations  other  than  municipal  engaged  in  carry- 
ing persons  or  property  for  hire  .  .  .  shall  be  deemed  public 
service  corporations.'' 

Section  3  provides  that: 

'*The  Corporation  Commission  shall  have  full  power  to, 
and  shall,  prescribe  just  and  reasonable  classifications  to  be 
used,  and  just  and  reasonable  rates  and  charges  to  be  made 
and  collected,  by  public  service  corporations  within  the  state 
for  service  rendered  therein,  and  make  reasonable  rules,  regu- 
lations, and  orders,  by  which  such  corporations  shall  be  gov- 
erned in  the  transaction  of  business  within  the  state,  and  may 
prescribe  the  forms  of  contracts  and  the  systems  of  keeping 
accounts  to  be  used  by  such  corporations  in  transacting  such 
business." 
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Chapter  11,  title  9,  Civil  Code  of  1913,  known  as  the  "Pub- 
lic Service  Corporation  Act,"  provides. for  the  organization, 
powers,  and  jurisdiction  of  the  Corporation  Commission.  In 
section  2278  thereof,  subdivisions  E  and  F,  the  term  **  trans- 
portation of  persons*'  is  defined  to  include  every  service  in 
connection  with  or  incidental  to  the  safety,  comfort,  or  con- 
venience of  the  person  transported,  and  the  receipt,  carriage, 
and  delivery  of  such  person  and  his  baggage;  and  the  term 
"transportation  of  property"  is  defined  to  include  every  ser- 
vice in  connection  with  or  incidental  to  the  transportation  of 
the  property  In  subdivision  Z,  the  term  "public  service 
corporation"  is  defined  to  include  every  common  carrier,  and 
further  declares  it  to  be  subject  to  the  jurisdiction,  control, 
and  regulation  of  the  commission  under  the  provisions  of  this 
chapter.  Section  2289  provides  that:  "All  charges  made,  de- 
manded or  received  by  any  public  service  corporation  .  .  . 
for  .  .  .  any  service  rendered  or  to  be  rendered,  shall  be 
just  and  reasonable,"  and  prohibits  unjust  or  unreasonable 
charges  or  demands  for  any  service.  Section  2290  requires 
every  common  carrier  to  file  with  the  commission  schedules 
showing  the  rates,  fares,  charges,  and  classifications  for  trans- 
portation between  termini,  within  this  state,  of  persons  and 
property  from  each  point  upon  its  route  to  all  other  points 
thereon.  It  also  requires  every  public  service  corporation, 
other  than  a  common  carrier,  to  file  with  the  commission, 
under  such  rules  and  regulations  as  may  be  prescribed,  like 
schedules.    Section  2295  reads  as  follows: 

"No  public  service  corporation  shall,  as  to  rates,  charges, 
service,  facilities,  or  in  any  other  respect,  make  or  grant  any 
preference  or  advantage  to  any  corporation  or  person  or  sub- 
ject any  corporation  or  person  to  any  prejudice  or  disadvan- 
tage. No  public  service  corporation  shall  establish  or  main- 
tain any  unreasonable  difference  as  to  rates,  charges,  service, 
facilities  or  in  any  other  respect,  either  as  between  localities 
or  as  between  classes  of  service.  The  commission  shall  have 
the  power  to  determine  any  question  of  fact  arising  under 
this  section." 

Section  2307  vests  the  Corporation  Commission  with  power 
and  jurisdiction  to  supervise  and  regulate  every  public  ser- 
vice corporation  in  the  state,  and  to  do  all  things  convenient 
and  necessary  in  the  exercise  of  such  power  and  jurisdiction. 
Section  2308  empowers  the  commission,  after  a  hearing,  if  it 

XIX  Ari«.— 8 


Digitized  by  LjOOQIC 


34  SouTHEEtti  Pacific  Co.  v.  State.        [19  Ariz. 

shall  find  any  contract  affecting  rates,  fares,  charges,  or 
classification  to  be  unjust,  unreasonable,  discriminatory,  or 
preferential,  to  determine  the  just,  reasonable,  or  sufficient 
rates,  fares,  charges,  and  classifications  for  contracts  to  be 
thereafter  observed ;  and  further  authorizes  this  action  of  the 
commission  upon  a  single  rate,  fare,  charge,  or  contract. 

We  think  it  was  the  intention  of  the  law,  both  constitu- 
tional and  statutory,  that  the  Corporation  Commission  should 
have  plenary  power  over  every  public  service  corporation 
transacting  business  in  this  state  of  a  local  nature.  That  this 
power  of  supervision  extends  to  contracts  for  the  transporta- 
tion of  both  persons  and  property,  whether  effected  in  the 
capacity  of  private  carrier  or  common  or  public  carrier.  Nor 
do  we  think  that  appellant  can  complain  because  it  had  neg- 
lected to  file  with  the  commission  tariffs  showing  the  rates  for 
the  movement  of  privately  owned  equipment  of  circuses  and 
like  organizations.  These  omissions  may  be  excused,  as  stated 
by  the  Interstate  Commerce  Commission  in  its  rules  concern- 
ing circuses  and  other  show  outfits,  owing  to  **the  peculiar 
nature  of  this  traffic  and  the  difficulties  of  establishing  rates 
thereon  in  advance  of  shipper's  request  describing  the  char- 
acter and  volume  of  the  traffic  offered,"  but  it  cannot  justify 
a  refusal  upon  application  to  fix  just  and  reasonable  rates  or 
to  enter  into  just  and  reasonable  contracts. 

For  the  first  time  the  appellant  raises  the  question  in  this 
court  that  the  statute  (section  2357)  under  which  the  Corpora- 
tion Commission  assessed  the  fine  in  question  is  unconstitu- 
tional and  void.  The  attorney  for  the  appellant  in  the  trial 
court  during  the  course  of  the  trial  entered  into  the  following 
oral  stipulation : 

**I  am  going  further  .  .  .  and  stipulate  that  if  the  Arizona 
Corporation  Commission  had  power  and  authority  and  pro- 
ceeded regularly  as  required  by  the  statutes  of  the  state  of 
Arizona  to  enter  the  original  order  compelling  us  to  promul- 
gate and  apply  this  original  rate  that  they  ordered,  that  then 
they  have  taken  sufficient  proceedings  to  adjudge  us  in  con- 
tempt. That  narrows  the  issues  to  determine  whether  or  not 
the  commission  in  first  instant  entered  a  valid  order,  their 
original  order." 

Notwithstanding  this  stipulation,  it  is  now  urged  that  the 
law  is  unconstitutional  because  of  the  excessive  fines  and 
penalties  provided,  and  we  are  referred  to  the  cases  of  Bon^ 
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IrigKt  v.  Oeary  (D.  C),  210  Fed.  44,  and  Van  Dyke  v.  Oeary 
(D.  C),  218  Fed.  Ill,  as  authority  for  this  contention.  The 
question  involved  in  those  cases  is  not  the  one  involved  here. 
Those  cases  involved  the  danger  of  the  public  utility  incur- 
ring a  liability  for  every  day  the  order  of  the  commission  was 
not  observed  or  obeyed  pending  an  appeal  to  determine  the 
validity  of  the  order  issued  by  the  commission — the  statute 
(section  2352)  making  every  violation  of  any  order,  etc.,  a 
separate  and  distinct  offense,  and  in  case  of  a  continuing  vio- 
lation each  day's  continuance  thereof  a  separate  and  distinct 
offense. 

We  think  it  is  clear  from  a  reading  of  those  decisions  that 
it  was  not  so  much  the  severity  of  the  penalty  as  the  daily 
cumulation  of  penalties  while  testing  the  legality  of  the  com- 
mission's action  that  influenced  the  decisions  against  the 
validity  of  the  law.  In  the  Van  Dyke  case,  SAWTELLE, 
District  Judge,  quoted  from  Ex  parte  Young,  209  U.  S.  123- 
144,  14  Ann.  Cas.  764,  13  L.  R  A.  (N.  S.)  932,  52  L.  Edl 
714,  28  Sup.  Ct.  Rep.  441,  447,  the  contention  of  the  complain- 
ants as  follows : 

"The  contention  is  urged  by  the  complainants  in  the  suit 
that  the  company  is  denied  the  equal  protection  of  the  laws, 
and  its  property  is  liable  to  be  taken  without  due  process  of 
law,  because  it  is  only  allowed  a  hearing  upon  the  claim  of 
the  unconstitutionality  of  the  acts  and  orders  in  question,  at 
the  risk,  if  mistaken,  of  being  subjected  to  such  enormous 
penalties,  resulting  in  the  possible  confiscation  of  its  whole 
property,  that  rather  than  take  such  risks  the  company  would 
obey  the  laws,  although  such  obedience  might  also  result  in 
the  end  (though  by  a  slower  process)  in  such  confiscation. 
.  .  .  Coming  to  the  inquiry  regarding  the  alleged  invalidity 
of  these  acts,  we  take  up  the  contention  that  they  are  invalid 
on  their  face  on  account  of  the  penalties." 

Further  quoting  from  the  Young  case : 

**We  hold,  therefore,  that  the  provisions  of  the  acts,  rela- 
ting to  the  enforcement  of  the  rates,  either  for  freight  or  pas- 
sengers, by  imposing  such  enormous  fines  and  possible  im- 
prisonment as  a  result  of  an  unsuccessful  effort  to  test  the 
validity  of  the  laws  themselves,  are  unconstitutional  on  their 
face,  without  regard  to  the  question  of  the  insufBciency  of 
those  rates.'' 
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The  decision  in  the  Van  Dyke  ease  was  limited  in  this 
language : 

"On  the  authority  of  these  eases  and  on  principle  we  are 
of  the  opinion,  and  so  decide,  that  said  Act  90  of  the  First 
Legislature  of  the  state  of  Arizona  imposes  such  penalties  and 
imprisonment  as  to  practically  deprive  the  complainant  of 
the  right  to  appeal  to  the  court  to  determine  the  validity  of 
the  law  and  the  orders  of  the  Corporation  Commission,  and  is 
therefore  unconstitutional  in  that  particular." 

The  order  here  applies  to  a  single  rate  for  one  trip  only. 
It  was  not  a  permanent  order,  and  could  not  be  violated  but 
once ;  no  daily  accumulation  of  penalties  or  fines  could  result 
from  its  disobedience ;  the  appellant  took  no  chances  of  incur- 
ring accumulated  fines  and  penalties  in  prosecuting  this 
appeal,  and,  not  being  affected  by  the  feature  of  the  law  held 
unconstitutional  in  the  Van  Dyke  and  Bonbright  cases,  is  not 
in  a  position  to  raise  the  question. 

The  judgment  of  the  lower  court  is  afcmed, 

FEANKLIN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  (Dissenting).— The  essential  question 
in  this  case  is  whether  the  movement  of  the  Campbell's  United 
Shows  from  Tucson  to  Phoenix  via  Maricopa,  a  movement 
wholly  within  the  state  of  Arizona,  is  a  movement  of  inter- 
state commerce  and  under  the  protection  of  section  8,  article 
1,  of  the  United  States  Constitution.  If,  in  fact,  such  move- 
ment was  interstate  commerce,  the  Arizona  Corporation  Com- 
mission, by  its  order  made  and  entered  on  March  25,  1914, 
exceeded  its  jurisdiction  by  fixing  a  transportation  rate 
chargeable  for  the  movement,  and  the  order  so  made  was  void 
and  incapable  of  initiating  a  duty  on  the  railroad  company. 

The  trial  court  made  special  findings  of  fact  and  stated  its 
conclusions  of  law  therefrom.  The  court  in  its  findings  of 
fact  does  not  find  any  fact  nor  refer  to  any  testimony  which 
shows  or  tends  to  show  the  points  from  and  to  which  the 
shows  moved  on  the  journey.  The  findings  are  limited  to  the 
movement  from  Tucson  to  Phoenix  within  the  state  of  Ari- 
zona. The  conclusions  of  law  on  this  issue  are  equally  unsat- 
isfactory. In  the  third  paragraph  of  the  conclusions  of  law 
the  court  finds  as  a  fact,  not  as  a  matter  of  law,  that  the  order 
of  the  Corporation  Commission  made  and  entered  on  March 
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25,  1914,  '*in  no  way  imposed  a  burden  upon  interstate  com- 
merea"  Inferentially  the  trial  court  must  have  believed 
that  the  movement  of  the  said  shows  between  the  points  in 
question  was  not  in  fact  a  movement  of  interstate  commerce  j 
but  the  fact  was  not  found  by  the  court. 

A  careful  examination  of  the  opinion  of  the  Arizona  Cor-- 
poration  Commission  annexed  to  the  complaint  in  this  case, 
the  basis  for  the  order  of  March  25,  1914,  will  disclose  that 
the  Corporation  Commission  did  not  consider  the  matter  of 
the  beginning  and  termination  of  the  journey  laid  out  by  the 
Campbell's  United  Shows,  but  only  took  into  its  consideration 
the  matter  of  the  reasonableness  of  rates  charged  by  railroad 
companies  for  transportation  between  points  in  Arizona. 
The  issue  of  fact  whether  the  movement  was  interstate  com- 
merce is  squarely  presented  in  this  case,  and  is  the  controlling 
issue  joined  and  incapable  of  determination  in  the  absence  of 
evidence  of  the  entire  journey. 

The  defense  introduced  substantial  evidence  tending  to 
show  that  it  moved  the  Campbell's  United  Shows  from  Tuc- 
son to  Phoenix  under  a  rate  prescribed  by  the  federal  Inter- 
state Commerce  Commission;  that  said  shows  were  moved 
from  Phoenix  to  a  point  within  the  state  of  California  stop- 
ping at  a  number  of  points  along  the  course  of  the  journey, 
but  the  movement  was  made  pursuant  to  special  rate  con- 
tracts. The  defendant  introduced  evidence  tending  to  show 
that  about  March  6,  1914,  the  Campbell's  United  Shows 
opened  negotiations  with  defendant.  Southern  Pacific  Com- 
pany, for  transportation  **  between  Tucson  and  Phoenix,  with 
a  probable  movement  to  other  points  in  Arizona  and  in  Cali- 
fornia, at  that  time  explaining  that  they  were  coming  from 
Deming,  New  Mexico,  into  Tucson  over  the  El  Paso  &  South- 
western." 

The  reporter's  notes  of  the  hearing  before  the  Corporation 
Commission  resulting  in  the  order  of  March  25,  1914,  and 
introduced  as  a  portion  of  Plaintiff's  Exhibit  "B"  in  this 
cause,  disclose  that  the  representative  of  Campbell's  United 
Shows,  Mr.  E.  L.  Williams,  being  examined  before  the  com- 
mission, was  asked : 

"Where  do  you  propose  to  go  from  here? 

'*Mr.  Williams:  From  here  to  Prescott,  Clarkdale,  and 
Kingman,  and  from  Kingman  to  Needles,  and  then  into 
California." 
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The  evidence  is  therefore  without  conflict  that  the  starting 
place  of  this  organization  of  shows  was  Deming,  in  the  state 
of  New  Mexico,  and  its  stopping  place  was  within  the  state 
of  California,  the  exact  point  in  contemplation  is  left  in  doubt 
by  the  evidence,  but  that  the  route  for  the  journey  deter- 
mined upon  in  advance  of  starting  from  Deming,  New  Mexico, 
was  through  Arizona  to  Needles  in  the  state  of  California, 
with  the  expectation  of  frequent  stops  incidentally  along  the 
course  of  the  proposed  journey,  is  clearly  shown.  The  trans- 
portation companies  were  informed  of  the  proposed  route  of 
travel  from  the  place  of  beginning  to  its  termination  at 
Needles,  California,  at  least.  The  proposed  incidental  stop- 
ping places  were  not  disclosed,  nor,  perhaps,  fully  determined 
upon.  That  the  shows  would  stop  at  Tucson  and  at  Phoenix, 
however,  was  definitely  determined,  of  which  stops  the  trans- 
portation companies  involved  had  information.  These  facts 
were  shown  before  the  Corporation  Commission  before  its 
order  was  made  on  March  25, 1914,  and  upon  the  trial  of  this 
cause  the  facts  are  undisputed.  Notwithstanding  these  very 
vital  and  controlling  facts  before  the  court,  directly  bearing 
on  and  prima  facie  establishing  the  defendant's  alleged  de- 
fense, no  special  finding  or  any  finding  with  regard  thereto 
was  made  by  the  court. 

Passengers,  baggage,  and  freight  move  in  interstate  com- 
merce, and  are  therefore  subject  to  the  exclusive  regulation 
of  the  laws  of  Congress  under  section  8  of  article  1  of  the 
United  States  Constitution  when  the  movement  is  commenced 
in  one  of  the  states  with  the  intention  that  such  movement 
shall  continue  and  ultimately  terminate  within  another  state, 
and  that  intention  is  consummated.  It  is  not  the  contract 
for  the  rate  of  transportation  which  controls  the  character 
of  the  movement.  The  incidental  interruption  of  the  move- 
ment along  its  course,  either  voluntarily  or  involuntarily,  is 
not  the  controlling  factor.  It  is  the  commencement  and  end- 
ing of  the  continuous  journey  in  contemplation  with  which 
the  movement  begins  which  fixes  the  character  of  interstate 
commerce  upon  the  thing  moved.  The  several  contracts  of 
transportation  of  the  interstate  commerce  pursuant  to  which 
the  movement  is  commenced  and  continued  to  its  terminus 
does  not  fix  the  character  of  the  thing  moved.  The  fact  that 
the  movement  is  not  intended  to  proceed  without  incidental 
stop-overs,  or  under  one  contract,  or  that  any  of  the  trans- 
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portation  companies  handling  the  movement  acts  for  itself 
and  not  in  conjunction  with  the  other  connecting  companies 
in  the  movement  of  the  thing,  does  not  impair  the  interstate 
commerce  character  of  the  thing  moved,  nor  the  movement 
participated  in  by  the  several  transporting  companies. 
Hence  the  evidence  establishes  the  fact  that  the  movement 
of  the  Campbell's  United  Shows  from  Tucson  to  Phoenix  was 
a  movement  along  a  connecting  link  of  the  journey  contem- 
plated and  commenced  at  Deming,  in  the  state  of  New  Mexico, 
and  intended  to  terminate  within  the  state  of  California,  in 
the  course  of  which  journey  the  intention  of  the  shipper  was 
to  pass  over  the  Southern  Pacific  Company's  road  from  Tuc- 
son to  Phoenix  in  the  state  of  Arizona,  as  a  definite  portion 
and  continuation  of  such  journey,  of  which  intention  the 
Southern  Pacific  Company  had  full  notice. 

As  a  conclusion  of  law  from  these  facts,  the  said  shows, 
when  they  commenced  the  journey,  and  continuing  on  the 
journey  from  Tucson  to  Phoenix,  were  in  character  moved 
in  interstate  commerce.  The  attempt  of  the  Arizona  Corpo- 
ration Commission  to  prescribe  rates  chargeable  for  such 
movement  of  such  interstate  commerce  is  an  interference  with 
a  matter  with  which  the  said  Corporation  Commission  has  no 
jurisdiction,  and  as  a  consequence  the  order  violated  by  the 
Southern  Pacific  Company  was  void,  and  its  violation  did  not 
subject  the  Southern  Pacific  Company  to  punishment. 

When  goods  have  been  delivered  to  a  carrier  for  trans- 
portation to  a  destination  in  another  state,  and  when  they 
have  actually  started  in  the  course  of  transportation  to  an- 
other state,  such  goods  are  in  interstate  commerce.  SoutJiem 
Pac,  Terminal  Co.  v.  Interstate  Commerce  Commission  amd 
Young,  219  U.  S.  498,  55  L.  Ed.  310,  31  Sup.  Ct.  Rep.  279; 
Texas  (Sk  N.  0.  B.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S.  Ill, 
57  L.  Ed.  442,  33  Sup.  Ct.  Rep.  229 ;  Railroad  Commission  v. 
WortKington,  225  U.  S.  101,  56  L.  Ed.  1004,  32  Sup.  Ct.  Rep. 
653;  United  States  v.  Union  Stockyard,  226  U.  S.  286,  57 
L.  Ed.  226,  33  Sup.  Ct.  Rep.  83;  Gulf,  C,  (Sk  S.  F.  R.  Co.  v. 
Texas,  204  U.  S.  403,  51  L.  Ed.  540,  27  Sup  Ct.  Rep.  360; 
Easdale  v.  A.,  T.  &  S.  F.  Ry.  Co.,  100  Kan.  305,  164  Paa 
164— citing  Louisiana  R.  R.  Com.  v.  T.  &  P.  Ry.,  229  U.  S. 
336,  57  L.  Ed.  1215,  33  Sup.  Ct.  Rep.  837,  and  A.,  T.  dk  S.  F. 
Ry.  Co.  V.  Harold,  241  U.  S.  371,  60  L.  Ed.  1050,  36  Sup.  Ct 
Bep.  665.    Hence  if  the  movement  from  Deming,  New  Mexico, 
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to  Tucson,  Arizona,  is  considered  as  a  completed  transaction, 
certainly  the  movement  from  Tucson  was  commenced  to  ter- 
minate ultimately  in  the  state  of  California,  and  the  move- 
ment on  the  journey  commenced,  the  object  moved  became 
impressed  with  the  character  of  interstate  commerce  and  the 
regulation  of  such  movement  as  to  rates  of  transportation  re- 
mained exclusively  with  the  Interstate  Commerce  Commission, 
because  that  authority  had  acted  in  the  matter  and  prescribed 
the  rate  chargeable  for  the  transportation  of  such  class  of 
commerce. 

The  judgment  in  this  case  is  not  sustained  by  the  evidence 
nor  by  the  law.  I  am  of  the  opinion  that  the  judgment 
should  be  vacated  and  the  cause  dismissed  for  the  reason  the 
Arizona  Corporation  Commission  did  not  have  power  to  make 
and  enter  the  order  of  March  25,  1914,  and  therefore  such 
order  was  a  nullity,  and  the  appellant's  failure  to  obey  the 
order  created  no  liability  to  punishment. 


[Criminal  No.  420.    Filed  May  19,  1917.] 

[1«5  Pac.  311.} 

R.  H.  FUQUA,  Appellant,  v.  STATE,  Respondent 

Gbiminal  Law — Venue — Piace  of  Offense. — In  prosecution  for  in- 
troducing intoxicating  liquor  into  the  state,  the  contention  that  th0 
court  did  not  have  jurisdiction  for  the  reason  that  the  liquors,  be- 
fore being  brought  into  venue  county,  were  actually  introduced  into 
the  state  in  another  county,  and  hence  that  the  offense  was  com- 

.  mitted  in  that  county,  was  without  merit. 

Ceiminal  Law — Prosecutions — Instructions. — In  a  prosecution  for 
introducing  intoxicating  liquors  into  the  state,  the  principle  of  law, 
stated  in  a  refused  requested  instruction,  that  "you  are  instructed 
that,  before  you  are  justified  in  finding  the  defendant  guilty,  you 
must  be  satisfied  by  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  introduced  the  whiskey  in  question  into  this  state  for 
an  unlawful  purpose,  that  is,  to  sell,  give,  barter  or  dispose  of  to 
another,  he  is  not  guilty  if  he  introduced  it  for  his  own  personal  use 
or  consumption,"  was  fairly  stated  in  a  given  instruction  that:  "The 
450urt  instructs  the  jury  that  a  person  may  lawfully  introduce  whiskey 
into  this  state  for  his  own  personal  use  or  consumption.  That  is 
no  crime,  and,  if  you  believe  from  the  evidence  that  the  defendant 
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introduced  the  whiskey  in  question  into  the  state  for  his  own  per- 
sonal use  or  consumption,  it  is  your  duty  to  acquit  him." 

3.  Gbiminal  Law — Appeal — Insteuction. — ^In  a  prosecution  for  intro- 

ducing intoxicating  liquor  into  the  state,  where  the;  court  gave  an 
instruction  which  fairly  stated  the  law,  no  error  was  committed  in 
refusing  to  give  another  which  sets  forth  the  same  principle  of  law, 
but  by  a  different  arrangement  of  the  language  used  to  express  the 
idea  involved. 

4.  WiTNEssitB — Evidence — IiiPEACHMENT  or  Aocdsid. — In  a  prosecu- 

tion for  introducing  intoxicating  liquor  into  the  state,  where  the 
defense  was  that  the  liquor  which  the  defendant  admits  he  intro- 
duced from  Oalifomia  was  for  his  own  personal  use,  and  not  for 
illegal  disposition,  and  he  testified  to  that  effect,  the  state  had  the 
right  to  test  the  matter  of  defendant's  purpose  in  introducing  the 
liquors  by  cross-examination  into  that  issue,  and  to  ask  the  questions 
whether  it  was  the  first  time  he  had  brought  liquors  into  the  state 
and  if  he  had  not  made  regular  trips  for  such  purpose. 

5.  Witnesses — Evidence — Impeachment  of  Accused. — In  a  prosecu- 

tion for  introducing  intoxicating  liquors  into  the  state,  where  the 
defendant  on  direct  examination  and  in  support  of  his  defense 
stated  that  he  introduced  the  liquors  for  personal  use,  and  on  cross- 
examination  denied  that  he  had  brought  in  other  lots,  evidence  of- 
fered by  the  state  in  rebuttal,  tending  to  show  that  defendant  had 
made  other  and  different  statements  of  the  intended  use  of  the 
liquors  he  had  brought  in,  was  relevant  and  competent  as  bearing 
on  the  defense  offered. 

[As  to  impeaching  witnesses,  see  note  in  14  Am.  St.  Bep.  157.} 

6.  Criminal  Law — ^Evidence — Abmissibilitt. — ^Evidence  of  trips  made 

by  defendant  to  the  same  place  and  of  loads  of  whiskey  brought 
back  by  him  other  than  the  load  in  question  was  also  admissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    R.  C.  Stanford,  Judge.    Aflfirmed. 

Messrs.  Baker  &  Baker,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  R.  Wm. 
Kramer  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

CUNNINGHAM,  J.— The  appellant  bought  a  large  quan- 
tity of  whiskey,  wine,  and  beer,  at  Imperial,  in  the  state  of 
California.  He  loaded  the  liquor  in  an  automobile  in  cases 
and  suitcases,  and  placed  tags  on  the  cases  indicating  their 
contents.    A  quilt  used  for  bedding  was  thrown  over  the  load 
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in  the  automobile,  and  the  suitcases  were  placed  on  the  out- 
side attachments  of  the  machine.  No  attempt  was  made  to 
conceal  the  character  of  the  load  carried. 

The  appellant  testified  as  follows : 

"We  crossed  the  Colorado  River  at  Yuma  over  the  new 
state  bridge,  and  came  into  Arizona  at  Yuma,  in  Yuma 
county,  Arizona.  We  stopped  in  Yuma  for  a  little  while  on 
the  public  street,  and  then  came  on  toward  Phoenix  to  a  place 
near  Buckeye,  in  Maricopa  county,  where  we  were  arrested. 
I  intended  to  drink  myself  this  liquor  I  brought  in,  and  never 
intended  to  sell  it,  .  .  .  nor  dispose  of  it  to  anyone  else." 

On  cross-examination,  the  county  attorney  was  permitted, 
over  the  objection  of  appellant,  to  inquire  of  the  appellant 
whether  he  had  made  a  number  of  trips  to  the  same  place, 
other  than  the  trip  he  admitted  he  did  make.  The  purpose 
for  which  the  county  attorney  asked  the  questions  was  to  cross- 
examine  the  appellant  **  relative  to  his  use  of  whiskey,  as  a 
person  who  drinks  that  you  inquired  into."  The  objections 
raised  were  that  the  matter  was  not  proper  cross-examination, 
that  the  questions  tend  to  show  the  commission  of  another 
offense,  and  that  it  is  immaterial  and  irrelevant.  The  wit- 
ness denied  that  he  made  frequent  trips  and  returned  with 
intoxicating  liquors.  The  witness  was  asked  whether  witness 
had  not  made  statements,  at  the  time  of  his  making  a  second 
trip,  to  another  named  person  to  the  effect  that  witness  was 
bringing  the  liquors  in  for  a  certain  named  person.  This 
was  objected  to  on  the  grounds  that  it  is  improper  examina- 
tion, that  it  is  immaterial,  irrelevant,  incompetent,  and  im- 
proper cross-examination,  and  offered  for  the  purpose  of  pre- 
judicing the  jury  against  the  defendant.  These  objections 
were  overruled.  The  appellant,  in  answer  to  all  of  the  ques- 
tions, answered  in  the  negative.  The  matters  to  which  these 
objections  were  raised  were  gone  into  in  detail.  At  all  times 
the  defendant  answered,  when  required  to  answer,  in  the 
negative. 

When  the  defendant  had  rested  his  case,  the  state  in  re- 
buttal introduced  testimony  tending  to  contradict  the  denials 
made  by  the  appellant  on  his  cross-examination.  The  charge 
against  a  codefendant  was  dismissed  by  the  prosecution,  and 
the  codefendant  testified  as  a  witness  for  the  state.  The  jury 
returned  a  verdict  of  guilty.    The  court  pronounced  a  judg- 
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ment  of  conviction  accordingly.    Prom  the  judgment  and 
from  the  order  refusing  a  new  trial,  the  defendant  appeals. 

The  appellant  contends  that  the  superior  court  of  Mari- 
copa county  has  no  jurisdiction  of  the  offense,  for  the  reason 
the  offense  was  committed  in  Yuma  county,  and  not  in  Mari- 
copa county,  as  the  intoxicating  liquors  were  actually  intro- 
duced into  the  state  within  Yuma  county.  Consequently,  he 
argues  that  the  offense  was  committed  wholly  in  Yuma 
county.  This  court,  in  Reynolds  v.  State,  18  Ariz.  388,  161 
Pac.  885,  considered  the  question  here  presented,  and  a  major- 
ity of  the  court  resolved  the  question  against  the  appellant's 
contention.    I  adhere  to  the  ruling  there  made. 

The  defendant  requested  the  court  in  writing  to  give  the 
following  instruction : 

'*You  are  instructed  that,  before  you  are  justified  in  find- 
ing the  defendant  guilty,  you  must  be  satisfied  by  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  intro- 
duced the  whiskey  in  question  into  this  state  for  an  unlawful 
purpose;  that  is,  to  sell,  give,  barter,  or  dispose  of  to  aur 
other.  He  is  not  guilty  if  he  introduced  it  for  his  own  per- 
sonal use  or  consumption." 

The  court  refused  to  give  this  instruction,  of  which  order 
the  appellant  complains. 

At  the  written  request  of  the  defendant,  the  court  gave  the 
following  instruction : 

"The  court  instructs  the  jury  that  a  person  may  lawfully 
introduce  whiskey  into  this  state  for  his  own  personal  use  or 
consumption.  That  is  no  crime,  and,  if  you  believe  from  the 
evidence  that  the  defendant  introduced  the  whiskey  in  ques- 
tion into  the  state  for  his  own  personal  use  or  consumption, 
it  is  your  duty  to  acquit  him.'* 

Before  the  recent  amendment  of  the  prohibition  laws  of  the 
state,  these  instructions,  the  one  given  and  the  one  refused, 
fairly  stated  the  law.  Having  given  one,  no  error  was  com- 
mitted by  the  court  in  refusing  to  give  another  which  sets 
forth  the  same  principle  of  law  but  by  a  different  arrange- 
ment of  the  language  used  to  express  the  idea  involved. 

The  appellant  complains  of  the  inquiry,  on  cross-examina- 
tion, over  his  objection  **if  this  was  the  first  time  he  had  ever 
brought  any  load  of  whiskey  into  the  state,  and  if  he  had  not 
made  regular  trips  to  Imperial,  bringing  in  whiskey  each  time. 
The  objection  was  made  on  the  ground  that  it  was  not  proper 
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cross-examination  of  the  defendant,  and  for  the  further  rea- 
son that  it  tended  to  show  the  commission  of  another  offense." 

The  sole  defense  offered  by  the  defendant  was  that  the 
liquors  he  admits  that  he  introduced  from  the  state  of  Cali- 
fornia, were  introduced  by  him  for  purposes  of  his  own  per- 
sonal use,  and  not  for  illegal  disposition  by  Him.  The  appel- 
lant on  his  direct  examination  so  testified.  Thereupon  the 
state  had  the  right  to  test  the  matter  of  the  defendant's  pur- 
pose for  introducing  the  liquors,  by  a  cross-examination  into 
that  issue  injected  into  the  trial  for  the  first  time  by  the  de- 
fendant's evidence  in  chief.  The  inquiry  made  was  both  rele- 
vant and  material  to  the  issue  raised. 

The  evidence  offered  by  the  state  in  rebuttal,  of  which  com- 
plaint is  made,  that  is,  evidence  tending  to  show  that  defend- 
ant made  other  and  different  statements  of  the  use  to  which 
the  liquors  which  he  brought  in  were  intended  for,  was  rele- 
vant and  competent  as  bearing  on  the  defense  offered.  The 
evidence  of  trips  made  by  the  defendant  to  the  same  place 
and  loads  of  whiskey  brought  back  by  him  other  than  the  load 
in  question  in  this  case  was  also  pertinent  to  the  issue  raised 
on  the  part  of  the  defendant. 

The  trial  court  did  not  err  in  admitting  the  testimony  of 
which  appellant  has  complained.  I  am  of  the  opinion  the  rec- 
ord is  free  from  reversible  error.  Consequently,  the  judg- 
ment must  be  affirmed. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


[Criminal  No.  421.    Filed  May  19,  1917.] 
[166  Pac.  313.] 

WM.     HENRY     MARSHALL,     Appellant,     ▼.     STATE, 

Respondent. 

1.  Criminal  Law— Naming  Defendants  in  Statement  Chabgino  Acts. 
Where  the  names  of  defendants  were  given  in  the  title  of  the  in- 
formation, and  the  charging  part  referred  thereto  by  the  use  of  the 
words  "said  defendants/'  the  information  was  sufficient,  although 
defendants  were  not  named  in  the  statement  charging  the  offense,  in 
view  of  Penal  Code  of  1913,  section  944,  providing  that  no  informa- 
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tion  .18  insufficient,  nor  can  the  trial,  judgment,  or  other  proceedings 
thereon  be  affected  by  reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  prejudice  of  a  substantial 
right  of  the  defendant  upon  its  merits. 

2.  Cumin AL  Law — Allegation  of  Filing. — The  information  was  suffi- 

cient, although  it  did  not  allege  the  date  of  filing. 

3.  Intoxicating  Liquobs — Importation  into  State — Evidence — Suffi- 

ciency.— In  a  prosecution  for  illegal  transportation  of  whiskey  over 
state  line,  evidence  held  sufficient  to  justify  jury  in  drawing  in- 
ference that  accused  advised  and  encouraged  the  unlawful  introduc- 
tion. 

[As    to    state    regulation    of    transportation    of    intoxicating 
liquors,  see  note  in  Ann.  Oas.  1917A,  622.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.    A.  G.  McAlister,  Judge.    Affirmed. 

Mr.  W.  K  Dial,  for  Appellant. 

Mr.  Wiley  E,  Jones,  Attorney  General,  and  Mr.  R.  Wm. 
Kramer  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

CUNNINGHAM,  J.— The  appellant  demurred  to  the  in- 
formation filed.  The  demurrer  is  upon  the  grounds  that  the 
information  does  not  substantially  conform  to  the  require- 
ments of  paragraph  935  of  the  Penal  Code  of  Arizona  of 
1913,  in  the  particular  that  it  does  not  name  the  party 
charged  with  the  commission  of  the  offense  in  the  body  of 
the  information,  and  that  it  is  not  direct  and  certain  as  it  re- 
gards the  party  charged,  as  required  by  paragraph  936  of 
the  Penal  Code  of  1913.    The  demurrer  was  overruled. 

The  information,  omitting  the  title  of  the  court,  is  as 
follows : 

"The  State  of  Arizona,  Plaintiff,  v.  Ed  Knight,  James 
Bozelli,  William  Marshall,  Tom  Williams,  Jose  Garcia,  C.  B. 
(John)  Hellings,  Defendants.  Information.  In  the  name 
and  by  the  authority  of  the  state  of  Arizona,  said  defendants 
are  accused  by  the  county  attorney  of  Graham  county,  state 
of  Arizona,  by  this  information,  of  the  crime  of  misdemeanor, 
committed  as  follows :  That  said  defendants,  on  or  about  the 
13th  day  of  April,  1916,  and  before  the  filing  of  this  infor- 
mation, at  and  in  the  county  of  Graham,  state  of  Arizona, 
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willfully,  knowingly,  unlawfully,  did  introduce  into  the  state 
of  Arizona,  and  into  the  county  of  Graham  in  said  state,  in- 
toxicating liquors,  to  wit,  whiskey,  contrary,"  etc. 

Paragraph  934  of  the  Penal  Code  of  Arizona  of  1913  re- 
quires that  the  information  must  contain:  (1)  The  title  of 
the  action,  specifying  the  name  of  the  court  to  which  the 
same  is  presented  and  the  names  of  the  parties.  (2)  A  state- 
ment of  the  acts  constituting  the  oflfense  in  ordinary  and  con- 
cise language,  and  in  such  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended.  Para- 
graph 935,  Id.,  sets  forth  a  form  for  informations,  and  de- 
clares that  if  the  form  suggested  and  set  forth  is  substantially 
followed  the  information  is  suflScient.  The  information  filed 
does  not  allege  the  date  of  the  filing.  The  names  of  the  de- 
fendants are  given  in  the  title  of  the  action,  but  not  speci- 
fied in  the  statement  charging  the  acts  constituting  the 
offense.  The  title  of  the  action  is  referred  to  for  the  names 
of  the  parties  charged  by  the  use  of  the  words  **said  defend- 
ants." Paragraph  936,  Id.,  requires  that  the  information 
must  be  direct  and  certain  as  it  regards:  (1)  The  party 
charged;  (2)  the  offense  charged;  (3)  the  particular  circum- 
stances of  the  offense  charged,  when  necessary. 

**The  .  .  .  information  is  sufficient,  if  it  can  be  understood 
therefrom:  ...  (3)  That  the  defendant  is  named,  or  if  his 
name  cannot  be  discovered,  that  he  is  described  by  a  fictitious 
name.  ..."  Paragraph  943,  Penal  Code  1913. 

"No  .  .  .  information  is  insufficient,  nor  can  the  trial, 
judgment  or  other  proceedings  thereon  be  affected,  by  reason 
of  any  defect  or  imperfection  in  matter  of  form  which  does 
not  tend  to  the  prejudice  of  a  substantial  right  of  the  defend- 
ant upon  its  merits."    Paragraph  944,  Penal  Code  1913. 

The  appellant  is  named  in  the  title  of  the  action,  and  that 
name  is  clearly  referred  to  in  the  commencement  of  the  infor- 
mation by  the  words  "said  defendants."  The  defendants 
named  in  the  title  of  the  action  and  so  referred  to  are  cer- 
tainly the  parties  directly  charged.  Can  this  be  misunder- 
stood! This  defendant  is  most  certainly  named  within  the 
four  comers  of  the  information,  and  as  certainly  the  infor- 
mation charges  this  defendant  with  the  commission  of  the 
alleged  offense.  If  we  should  hold  otherwise,  we  would  dis- 
regard paragraph  944  of  the  Penal  Code  of  Arizona  of  1913, 
and  hold  that  the  information  is  imperfect  and  defective  in 
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form,  but  has  no  tendency  to  the  prejudice  of  a  substantial 
right  of  the  defendant  upon  the  merits.  The  omission  of  the 
date  on  which  the  accusation  is  made  by  the  county  attorney, 
and  the  reference  to  the  title  of  the  cause  for  the  name  of 
the  party  charged  is  a  practice  to  be  discouraged  in  the  most 
positive  terms,  but,  after  all,  these  matters  as  they  occur  in 
this  particular  information  are  nothing  more  important  than 
defects  and  imperfections  in  the  form  of  the  information,  and 
do  not  seem  to  prejudice  the  rights  of  this  appellant  upon  a 
consideration  of  a  demurrer.  The  demurrer  was  overruled 
without  the  commission  of  reversible  error. 

The  fact  in  issue  at  the  trial  was  whether  the  defendant 
Marshall  was  concerned  in  the  act  of  transporting  the  whiskey 
over  the  state  line.  The  appellant  conceded  that  he  left 
Globe  and  went  to  Lordsburg,  New  Mexiqo,  for  the  purpose 
of  buying  whiskey  and  bringing  the  whiskey  back  to  Globe ; 
that  he  went  to  Lordsburg,  arriving  there  about  11  o'clock 
in  the  morning;  that  he  met  a  man,  who  stated  his  name  was 
HaiTis ;  that  Harris  informed  defendant  that  defendant  could 
get  all  the  whiskey  wanted  at  Duncan,  Arizona,  from  a  man 
driving  a  wagon ;  and  that,  if  defendant  would  return  by  the 
way  of  Duncan,  he  would  meet  the  said  driver  of  the  wagon, 
from  whom  defendant  could  get  the  spirits  wanted,  and  evade 
the  penalty  of  the  law  for  introducing  the  whiskey  into  the 
state.  Defendant  followed  the  instructions  given  him  by  the 
man  calling  himself  Harris,  and  met  the  '^ booze"  wagon  at 
the  time  and  place  Harris  informed  defendant  he  would  meet 
it,  and,  after  defendant  informed  the  driver  of  the  *' booze'* 
wagon  that  he  (defendant)  had  seen  Harris  in  Lordsburg, 
then  no  trouble  was  encountered  in  having  17  cases  of  whiskey 
transferred  from  the  ''booze"  wagon  into  defendant's  posses- 
sion, but  this  transfer  took  place  in  Arizona. 

Courts  have  never  applied  the  admiralty  rules  which  recog- 
nize the  vessel  of  one  nation  within  the  waters  of  another 
nation  as  within  the  jurisdiction  of  its  home  to  ''booze  ships" 
cruising  about  the  Southwestern  desert  stretches  and  uncon- 
sciously crossing  a  state  line.  The  "booze"  wagon  mentioned 
in  the  testimony  in  this  case,  from  the  description  given  of 
its  contents,  was  a  tramp  vessel  of  the  desert  launched  in  the 
wet  state  of  New  Mexico,  and  cruising  along  under  the  radio 
orders  of  Harris.  It  was  a  matter  for  the  jury  to  determine 
whether  the  appellant,  Marshall,  as  a  fact  received  the  posses- 
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sion  of  the  whiskey  within  the  state  of  New  Mexico,  and  caused 
it  to  be  introduced  into  ^Arizona  for  the  purposes  of  sale,  or 
whether  he  went  to  Lordsburg,  New  Mexico,  for  information 
as  to  where  he  could  get  the  whiskey  closer  home,  and  there 
found  this  ''Desert  Spiritual  Admiral' '  Harris,  and  from 
him  did  get  the  information  sought,  and  succeeded  in  evading 
the  laws  of  the  state  of  Arizona.  No  rational,  fair  jury 
would  believe  that  Marshall  was  not  concerned  in  introducing 
the  whiskey  into  Arizona.  Because  Marshall  conveniently  met 
a  man  driving  a  wagon  loaded  with  whiskey,  all  within  Ari- 
zona, and  got  the  whiskey  from  the  wagon  and  paid  for  it,  all 
within  Arizona,  is  evidence  that  the  whiskey  was  delivered  to 
Marshall  within  Arizona;  but  the  fact  remains  that  the 
whiskey  in  the  wagon  belonged  in  Lordsburg,  New  Mexico, 
that  it  was  under  the  control  of  a  man  calling  himself  Harris, 
and  that  it  was  sent  into  Arizona  from  New  Mexico  for  the 
purpose  of  being  delivered  in  Arizona  to  the  persons  desig- 
nated by  Harris,  including  Marshall,  and  to  be  paid  for  on 
delivery. 

Did  Marshall  aid  and  abet  the  introduction  of  the  whiskey 
into  Arizona,  or,  not  being  present,  did  he  advise  and  en- 
courage such  unlawful  introduction?  If  the  jury  believed  all 
of  Marshall's  and  Hellings'  testimony,  they  must  therefrom 
believe  that  Marshall  and  Hellings  did  not  directly  commit 
the  act  of  passing  the  whiskey  over  the  state  line.  So  believ- 
ing, the  jury  are  justified  in  drawing  the  inference,  from  all 
the  facts  and  circumstances  in  evidence,  that  Marshall  did 
advise  and  encourage  the  introduction  of  such  whiskey  into 
the  state  by  Harris  and  the  man  in  charge  of  the  ''booze*' 
wagon.  Without  the  least  doubt  the  "booze"  wagon  was  on 
the  road  "this  side  of  Duncan"  by  previous  arrangement 
made  by  Marshall  with  the  man  calling  himself  Harris.  It 
is  not  reasonable  to  believe  that  a  man  will  load  a  wagon  with 
whiskey  and  drive  along  the  public  traveled  highways  of  Ari- 
zona, accosting  all  the  strangers  he  may  meet  traveling  the 
road,  and  offering  to  sell  whiskey  in  wholesale  lots,  without 
some  knowledge  that  the  person  met  is  in  search  of  whiskey, 
more  particularly  when  the  highway  is  one  leading  directly 
into  a  state  where  whiskey  is  sold  lawfully,  and  the  travelers 
are  coming  from  the  direction  of  the  licensed  sale  places. 
The  jury  are  justified  in  drawing  the  inference  of  fact,  from 
all  of  the  circumstances  in  evidence  surrounding  the  trans- 
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action,  that  Marshall  advised  and  encouraged  the  unlawful 
introduction  of  the  whiskey  in  question  from  the  state  of  New 
Mexico  into  the  state  of  Arizona. 

Upon  the  whole  case  I  am  satisfied  that  the  appellant  has 
been  awarded  a  fair  and  impartial  trial,  and  has  been  justly 
convicted  of  the  oflfense  charged.  Consequently  the  judg- 
ment must  be  afSrmed. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


[Criminal  No.  419.    Filed  May  19,  1917.] 
[165  Pac.  315.] 

JAMES  MDERAY  and  ANDY  JOHNSON,  Appellants,  v. 
STATE,  Respondent 

1.  Criminal  Law — Criminal  Prosecution — Conduct  of  Trial. — The 

exhibition,  during  a  trial  for  introducing  intoxicating  liquors  into 
the  state,  of  a  blackboard  showing  two  other  similar  indictments 
against  defendant,  and  collecting  in  the  courtroom  large  quantities 
of  whiskey  involved  in  such  other  cases,  was  improper,  where  the  sole 
defense  was  that  accused  received  the  whi^ej  inside  the  state. 

2.  Intoxicating  Liquors — Criminal  Prosecution — Instructions. — In 

a  prosecution  for  bringing  intoxicating  liquors  into  the  state,  evi- 
dence that  accused,  when  arrested  while  driving  from  the  state  line 
with  intoxicating  liquors,  stated  that  it  cost  him  an  additional 
amount  to  have  such  liquors  brought  and  delivered  to  him  within  the 
state,  warrants  an  instruction  that  persons  aiding,  etc.,  in  the  in- 
troduction of  liquor  into  the  state  are  guilty  as  principals. 

3.  Intoxicating    Liquors-^upficiency    of    Evidence — Introduction 

INTO  State. — Such  evidence  sustains  a  conviction  for  unlawfully  in- 
troducing liquors  in  the  state. 

4.  Intoxicating  Liquors — Criminal   Prosecution — Admissibility   of 

Evidence. — In  a  prosecution  for  introducing  liquors  into  the  state, 
where  the  sole  defense  was  that  accused  received  it  within  the  state, 
labels  and  internal  revenue  stamps  showing  the  liquor  was  whiskey 
and  time  and  place  of  bottling  are  inadmissible. 

5.  Criminal  Law — Appeal  and  Error — Harmless  Error. — The  error  in 

admitting  such  evidence  is  harmless. 

6.  Intoxicating    Liquors — Criminal    Prosecution — Sufficiency    of 

Evidence. — In  a  prosecution  for  introducing  Intoxicating  liquor  into 
the  state,  evidence  sufficient  to  sustain  conviction  of  one  defendant 
XIX  Aris.— 4 
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does  not  sustain  a  conviction  of  his  companion,  who  was  not  shown 
to  have  been  interested  either  in  the  liquor^  its  purchase^  or  in  the 
automobile  used  to  convey  it. 
7.  CaiMiNAL  Law — Appeal  and  Esbob — ^Habicless  Ebror. — A  convic- 
tion for  introducing  intoxicating  liquors  into  the  state  based  upon 
the  admissions  of  accused  and  attendant  circumstances,  the  sole  de- 
fense beiog  that  the  liquor  was  received  inside  the  state,  will  not  be 
reversed  because  the  jury  was  crrroneously  informed  that  other  sim- 
ilar charges  were  pending  against  accused  and  the  liquor  involved 
in  such  cases  was  shown  them. 

[As  to  regulation  or  prohibition  of  sales  of  intoxicating  liquors 
by  the  state,  see  note  in  35.  Am.  Dec.  331.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.  0.  J.  Baughn,  Judge.  Dismissed  as  to 
Murray  and  affirmed  as  to  Johnson. 

Mr.  Alexander  Murry  and  Mr.  S.  K.  Williams,  for  Appel- 
lants. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  Geo.  W. 
Harben  and  Mr.  H  W.  Kramer,  Assistant  Attorneys  General, 
for  the  State. 

ROSS,  J. — The  appellants  were  tried  and  convicted  on  the 
charge  of  introducing  whiskey  into  Cochise  county,  Arizona, 
from  the  state  of  New  Mexico,  in  violation  of  the  prohibi- 
tion amendment  From  the  judgment  of  conviction,  they 
appealed. 

Appellants  complain  of  certain  stagings  or  settings  of  the 
courtroom,  which  they  claim  were  calculated  to  prejudice 
their  rights  in  the  eyes  of  the  jury.  It  was  the  custom  of  the 
trial  court  to  cause  to  be  placed  upon  a  blackboard  in  the 
trial  courtroom  in  the  morning  before  opening  court  the  title 
of  each  case  to  be  tried  during  the  day.  On  the  day  this  case 
was  called  for  trial,  there  appeared  on  the  blackboard  in  plain 
view  of  the  jury  the  following  calendar  for  the  day : 

''No.  712:  State  v.  Andy  B.  Johnson. 

**No.  835:  State  v.  Andy  B.  Johnson  and  James  Murray. 

**No.  844:  State  v.  Andy  B.  Johnson  and  James  Kilcoyne." 

The  prosecution  had  also  brought  into  the  courtroom  and 
placed  in  view  of  the  jury  panel  as  they  assembled  in  the 
courtroom  the  following :  Twenty  cases  of  whiskey  admittedly 
the  whiskey  the  defendants  were  charged  with  introducing 
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into  the  state  in  the  present  case;  eight  cases  of  whiskey  iden- 
tified with  cause  No.  844 ;  and  twelve  cases  of  whiskey  identi- 
fied with  cause  No.  712. 

Upon  the  opening  of  court,  and  before  the  jury  was  drawn 
and  impaneled,  appellants  moved  the  court  to  strike  from  the 
blackboard  the  number  and  title  of  all  cases  against  appel- 
lant Johnson,  excepting  the  one  then  to  be  tried,  and  also  to 
order  removed  from  the  courtroom  the  20  cases  of  whiskey 
identified  with  causes  Nos.  712  and  844.  The  court's  denial 
of  this  motion  is  assigned  as  error. 

It  must  be  admitted  that  the  case  was  well  and  attractively 
staged  and  the  settings  admirably  placed  for  the  perform- 
ance about  to  take  place.  Indeed,  it  was  staged  with  as  little 
regard  to  the  forms  of  law  as  the  average  scenario  trial  in  a 
moving  picture  show.  The  appellant  Johnson  was  placarded 
upon  the  blackboard  not  once,  but  thrice;  he  had  fractured 
the  majesty  of  the  law  as  many  times  as  the  cock  had  crowed 
before  Peter  forsook  his  Master.  The  jury  was  warned  that 
he  was  at  least  adept,  if  not  an  expert,  in  the  art  of  boot- 
legging; they  were  thus  notified  that  he  was  a  habitual  law- 
breaker and  a  bad  man  generally. 

The  more  to  impress  them  of  his  criminal  tendencies  and 
the  certainty  of  his  guilt,  booties  galore  of  his  prowess  in  his 
particular  field  of  operation  were  displayed  in  the  courtroom. 
In  addition  to  the  20  cases  of  wet  goods  involved  in  the  case 
on  trial,  20  more  cases,  presumably  the  fruits  of  his  exploits 
at  other  times  and  occasions,  were  present  in  the  courtroom 
for  the  purpose  of  letting  the  jury  have  an  insight  into  all 
other  charges  then  pending  against  appellant  Johnson.  While 
professedly  trying  one  case  against  appellant  Johnson, 
adroitly  and  cunningly,  with  the  sanction  of  the  court,  the 
stage  of  action  was  so  arranged  and  set  as  to  throw  upon  the 
canvas  in  plain  view  of  the  jury  a  multiplicity  of  crimes  in 
which  he  was  accused  of  participating. 

Everyone  charged  with  crime  is  entitled  to  a  fair  and  im- 
partial trial,  and  this  is  true  whatever  the  character  or 
grade  of  the  offense.  The  scales  of  justice  should  always  be 
adjusted  for  all  alike.  Neither  many  nor  flagrant  violations 
of  the  law,  nor  public  clamor  for  convictions,  should  have  any 
place  or  influence  in  a  court  of  justice.  The  same  rules  of 
evidence  and  the  same  orderly  and  dignifled  conduct  should 
be  observed  in  the  trial  of  all  cases. 
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While  the  custom  of  the  court  in  placing  upon  the  black- 
board the  trial  calendar  of  the  day  ia  commendable,  in  that 
it  advises  litigants  and  lawyers  alike  to  be  ready  on  the  call 
of  their  cases,  yet  in  this  case  it  was  likely  to  prejudice  the 
rights  of  appellant  Johnson,  and  therefore  should  not  have 
been  exposed  to  the  jury  at  all.  The  court  should  have 
cleared  the  blackboard  of  the  other  two  cases  on  his  own 
motion  and  without  being  requested  to  do  so  by  appellant 
Johnson. 

The  fruits  of  crime  and  the  means  and  instruments  with 
which  crimes  are  committed  are  frequently  introduced  in  evi- 
dence, and  may  generally  be  said  to  be  competent  when  there 
is  any  controversy  as  to  the  manner  in  which  the  crime  was 
committed  or  the  means  used  in  its  commission.  In  the  pres- 
ent case,  the  crime  charged  was  the  introduction  of  whiskey 
into  the  state  from  without  the  state.  The  corpus  delicti, 
therefore,  was  the  introduction  of  the  liquor.  There  was  no 
question  as  to  the  character  of  the  liquor  or  as  to  its  quality 
or  as  to  the  ownership  or  its  possession — all  of  these  were 
conceded.  That  being  true,  we  are  unable  to  see  why  any  of 
the  whiskey  should  have  been  paraded  before  the  jury,  unless 
it  was  to  arouse  prejudice  and  bias  in  the  minds  of  the  jury 
against  the  appellants.  But,  had  the  issue  been  so  framed 
as  to  admit  in  evidence  the  20  cases  charged  to  have  been 
introduced  in  this  case,  surely  that  was  all  and  enough. 
Indeed,  the  other  20  cases  were  not  offered  in  evidence,  but 
they  stood  as  mute  witnesses  of  other  devious  and  oblique  con- 
duct of  at  least  one  of  the  appellants. 

As  above  indicated,  the  only  issue  between  the  state  and 
appellants  was  as  to  whether  the  appellants  had  introduced 
the  20  cases  of  liquor  from  New  Mexico  into  Arizona;  as  to 
whether  the  appellants  had  themselves  brought  the  liquor  into 
the  state,  or  had  caused  it  to  be  brought  into  the  state.  The 
fact  in  dispute,  then,  was  the  manual  transference  of  the 
liquor  across  the  state  line.  On  this  issue  it  was  not  neces- 
sary to  have  the  liquor  on  exhibition.  An  inspection  of  it 
would  have  no  tendency  to  prove  it  of  New  Mexico  origin, 
or  that  it  had  crossed  the  line  from  New  Mexico  into  Arizona. 
If  they  brought  it  or  caused  it  to  be  brought  from  New  Mexico 
into  Arizona,  it  was  a  fact  to  be  proved,  as  any  other  fact, 
by  direct  and  by  circumstantial  testimony  and  by  admissions 
and  confessions  of  appellants. 
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The  evidence  upon  this  issue  is  succinctly :  The  sheriff  and 
the  deputy  sheriff  of  Cochise  county  on  the  twenty-ninth  day 
of  January,  1916,  on  the  Borderiand  route,  which  leads 
through  Douglas,  Arizona,  to  Rodeo,  New  Mexico,  about  20 
miles  west  of  the  New  Mexico  line,  met  the  appellants,  who 
were  headed  from  the  direction  of  Rodeo  toward  Douglas  with 
an  automobile  containing  20  cases  of  whiskey.  The  deputy 
sheriff  said  Johnson  told  him  that  they  got  the  whiskey  three- 
quarters  of  a  mile  inside  Arizona;  that  he  paid  $284  for  it, 
and  that  it  cost  him  $10  more  to  get  it  on  this  side  of  the  line ; 
that  he  had  the  whiskey  delivered  to  him  on  this  side  of  the 
line ;  that  he  got  it  on  this  side  of  the  line.  The  sheriff  re- 
lates what  Johnson  said  to  him  as  follows : 

''I  asked  where  he  got  the  whiskey,  and  he  told  me  he  had 
gotten  it  this  side  of  the  line;  and  then  I  tried  to  find  out 
where  and  how  he  had  gotten  it,  but  he  did  not  tell  me  that." 

Murray  said  to  the  sheriff : 

**Well,  we  did  not  go  across  the  line  to  get  it.  It  cost  us 
$10  (more)  to  have  it  brought  on  this  side  of  the  line  than  it 
would  have  cost  us  if  we  had  gone  over  and  got  it  ourselves.'' 

Johnson,  testifying  in  his  own  behalf,  said  that  he  met  a 
man  by  the  name  of  Simpson  about  three  and  one-half  miles 
west  of  the  New  Mexico  line,  with  whom  he  bargained  for  20 
cases  of  whiskey ;  that  Simpson  left  him  for  about  an  hour  and 
returned  with  the  whiskey  when  the  trade  was  made,  he  pay- 
ing Simpson  $284  and  receiving  20  cases  of  whiskey;  that 
Simpson  told  him  that  $284  was  $10  more  than  it  would  have 
cost  on  the  other  side.  Murray's  testimony  corroborated 
Johnson's,  except  that  he  disclaimed  any  interest  in  the  liquor 
and  explained  his  presence  with  Johnson  as  the  latter 's  guest 
and  traveling  companion.  They  both  said  that  Simpson, 
when  they  first  met  him,  was  driving  a  light  spring  wagon 
drawn  by  a  pair  of  mules ;  that  at  that  time  he  had  no  liquor 
with  him ;  that  after  Johnson  had  bargained  for  the  liquor  he 
went  away,  remaining  about  one  hour,  when  he  returned  with 
the  liquor  drawn  by  the  same  team  and  in  the  same  vehicle. 
The  appellants  were  residents  of  Lowell,  Cochise  county,  Ari- 
zona. They  claimed  that  their  intended  destination  was 
Globe,  Arizona,  via  Lordsburg  over  the  Borderland  route; 
that  they  got  within  three  and  one-half  miles  of  the  New 
Mexico  line,  and,  owing  to  the  heavy  rain  that  was  falling  at 
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the  time,  the  roads  had  become  impassable,  and  they  had  been 
compelled  to  retrace  their  steps  back  to  Douglas. 

There  is  no  material  conflict  of  evidence,  no  complexity  of 
controverted  facts  to  be  reconciled.  The  only  issue  in  dis- 
pute, the  corpus  delicti,  if  established  at  all,  is  made  out  from 
the  mouths  of  the  appellants  and  the  circumstances  herein- 
after adverted  to.  The  circumstance  of  finding  the  appel- 
lants on  the  public  highway  with  20  cases  of  whiskey,  20,  or 
three  and  one-half  miles,  or  three-quarters  of  a  mile  from  the 
New  Mexico  line  headed  in  the  direction  of  Douglas,  Arizona, 
unaided  by  any  explanation,  would  not  establish  the  fact  that 
they  had  brought  the  liquor  or  caused  it  to  be  brought  from 
New  Mexico.  It  would  afford  grounds  of  suspicion  or  con- 
jecture, but  nothing  more. 

Does  the  explanation  of  appellants  as  to  where  and  how 
they  obtained  the  liquor  supply  the  lack  of  proof  on  the  ques- 
tion of  introduction!  It  is  undisputed  that  they  bargained 
for  the  whiskey  in  Arizona  and  that  it  was  delivered  to  them 
in  Arizona.  The  question  is,  then :  Where  did  Simpson,  the 
seller,  obtain  the  whiskey!  Did  he,  when  he  left  the  appel- 
lants, with  their  knowledge  go  into  New  Mexico  and  there 
obtain  the  whiskey  and  return  with  it  into  Arizona  where 
appellants  were  and  deliver  it  to  them! 

In  view  of  the  law  in  Arizona  at  the  time,  it  is  not  likely 
that  Simpson  had  a  stock  of  liquors  in  this  state ;  the  saloon 
as  an  institution  had  been  abolished,  and  the  traffic  in  liquors 
prohibited.  Just  across  the  line  in  New  Mexico  there  were 
licensed  saloons  and,  in  view  of  the  admissions  of  appellants, 
wherein  they  say,  *'The  whiskey  was  delivered  on  this  side  of 
the  line,"  "We  did  not  go  across  the  line  to  get  it,"  and, 
'*it  cost  us  $10  more  to  have  it  brought  on  this  side  of  the 
line  than  it  would  have  cost  us  if  we  had  gone  over  and  got  it 
ourselves,"  we  think  it  reasonably  inferable  that  at  the  time 
the  bargain  for  the  liquor  was  made  in  Arizona  it  was  under- 
stood that  Simpson  would  go  across  the  line  and  return 
with  it. 

It  is  contended  by  the  appellants  that  the  state  of  facts 
above  detailed  did  not  authorize  an  instruction  given  to  the 
jury  as  follows : 

"That  all  persons  who  aid  and  abet  or,  not  being  present, 
advise  and  encourage  the  introduction  of  said  liquor,  .  .  . 
are  guilty  as  principals  in  the  act" 
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It  is  said  that  Simpson  is  not  shown  to  have  brought  the 
liquor  from  New  Mexico  into  Arizona;  that  the  instruction 
assumes  as  proven  this  necessary  fact,  and  that,  even  if  Simp- 
son did  in  fact  introduce  the  liquor  into  Arizona,  it  has  not 
been  proved  that  the  appellants  had  knowledge  thereof  before 
they  received  and  paid  for  it.  We  think,  in  view  of  the 
admissions  of  the  appellants  and  the  attendant  circumstances, 
the  instruction  was  justified  and  properly  given.  We  also 
are  convinced  that  there  was  suflScient  evidence  of  the  corpus 
delicti  to  sustain  the  verdict  of  the  jury.  Reynolds  v.  State, 
18  Ariz.  388,  161  Pac.  885. 

The  appellants  complain  of  error  in  the  admission  of  the 
label  and  internal  revenue  stamp  taken  from  one  of  the 
bottles  of  liquor  found  in  their  possession.  These  were  intro- 
duced over  the  objection  of  appellants  for  the  purposes,  as 
stated  by  the  county  attorney: 

"First,  that  it  shows  upon  the  face  of  it  that  it  is  marked 
whiskey  plainly.  Second,  it  shows  where  it  was  made  and  the 
brand  of  the  label  and  when  it  was  bottled.  It  shows  the 
place  and  when  it  was  bottled." 

As  above  stated,  the  character  of  the  liquor  was  not  ques- 
tioned; it  was  admitted  to  be  whiskey.  Therefore  whatever 
it  might  have  been  labeled  was  immaterial.  The  legends  on 
the  stamp  and  label  were  that  the  whiskey  was  made  in  Ather- 
tonville,  Kentucky,  and  also  when  the  whiskey  was  bottled 
there.  Of  course,  these  things  were  immaterial  under  the 
issue ;  they  did  not  show,  or  tend  to  show,  an  unlawful  intro- 
duction of  the  liquor  into  Arizona.  It  was  error  to  admit  in 
evidence  the  stamp  and  label  for  the  reasons  above  given,  but 
we  do  not  think  that  the  error  could  have  prejudiced  the 
rights  of  the  appellants.  The  purpose  for  which  they  were 
offered,  as  stated  by  the  county  attorney,  showed  that  they 
did  not  prove,  or  tend  to  prove,  any  introduction  of  liquor 
into  the  state,  or  have  any  bearing  upon  that  issue. 

As  heretofore  indicated  in  this  opinion,  the  appellant  Mur- 
ray was  only  a  guest  or  traveling  companion  of  Johnson.  It 
is  not  shown  that  he  was  interested  in  any  way  in  the  auto- 
mobile used  to  move  the  liquor,  or  in  the  liquor  itself ;  it  was 
all  bought  and  paid  for  by  appellant  Johnson ;  he  did  all  the 
negotiating  with  Simpson,  the  seller ;  and  everywhere  the  evi- 
dence discloses  that  he  only  was  interested  in  securing  the 
liquor.    For  these  reasons,  we  are  of  the  opinion  that  the 
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judgment  should  be  reversed  as  to  Murray  and  remanded, 
with  directions  to  dismiss  as  to  him. 

Notwithstanding  the  many  palpable  errors  that  were  com- 
mitted in  the  course  of  the  trial,  we  do  not  believe  that  the 
case  should  be  reversed  as  to  appellant  Johnson.  If  the  case 
had  been  tried  upon  the  admissions  and  the  statements  of 
the  appellants  and  the  circumstances  connected  therewith, 
and  the  errors  to  which  we  have  alluded  had  not  crept  into 
the  trial,  still  we  are  satisfied  that  the  verdict  of  the  jury 
should  have  been  one  of  guilty  as  to  Johnson.  We  do  not  see 
how  a  common-sense  jury,  if  the  case  were  remanded  for  a 
new  trial  and  the  evidence  in  this  record  free  from  legal  objec- 
tion was  submitted  to  it,  could  return  a  different  verdict.  If 
the  facts  bearing  upon  the  issue  of  introduction  were  in  dis- 
pute, or  if  it  was  made  to  appear  that  upon  another  trial  free 
from  error  a  different  verdict  might  be  had,  because  of  the 
many  flagrant  and  egregious  errors  in  this  record,  we  would 
be  compelled  to  remand  the  case  for  a  new  trial. 

Under  the  circumstances,  we  believe  that  the  judgment  of 
conviction  should  stand  as  to  appellant  Johnson,  and  it  is  so 
ordered. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Civil  No.  1521.    Piled  May  19,  1917.] 
[165  Pac.  318.] 

H.  S.  GBISWOLD  and  MARY  GRISWOLD,  Appellants,  v. 
REBECCA  HORNE,  Appellee. 

1.  Malicious  Prosecution — Malicb — Instructions. — In  an  action  for 

malicious  prosecution,  an  instruction  that  the  jury  might  infer 
malice  from  want  of  probable  cause  was  erroneous  as  authorizing 
the  jury  to  find  malice  from  want  of  probable  cause  alone. 

2.  Malicious  Prosecution — ^**Malice." — Malice  in  law  may  be  defined 

as  a  wrongful  act  done  intentionally  without  just  cause  or  excuse, 
and  it  may  exist  along  with  malice  in  fact  or  where  there  is  an  en- 
tire absence  of  true  malice. 

3.  Trial — Instructions — Invasion  op  Province  op  Jury. — In  an  ac- 

tion for  malicious  prosecution,  an  instruction  containing  the  tacit 
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intimation  that  in  the  opinion  of  the  judge,  defendants  ought  to 
"smart"  for  the  prosecution,  was  erroneous  as  invading  the  province 
of  the  jury. 
4.  Trial — Instructions — Emphasis  of  Testimony. — It  is  error  for  the 
court  in  giving  instructions  to  single  out  and  group  certain  portions 
of  the  testimony  favorable  to  plaintiff  to  the  disparagement  of 
other  relevant  and  material  facts  favorable  to  defendant. 

[As  to  what  is  necessary  evidence  to  support  action  for  mali- 
cious prosecution,  see  notes  in  12  Am.  Dec  265;  26  Am.  St.  Rep. 
127.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    B.  C.  Stanford,  Judge.    Eeversed. 

Messrs.  Baker  &  Baker,  for  Appellants. 

Mr.  Bobert  S.  Fisher  and  Mr.  Bobert  A.  Jarrott,  for 
Appellee. 

PBANKLIN,  C.  J. — ^This  is  an  action  for  malicious  prose- 
cution. The  jury  found  a  verdict  for  the  plaintiff,  upon 
which  judgment  was  entered.  The  defendants  moved  for  a 
new  trial,  which  was  denied.  From  the  judgment  and  the 
order  overruling  the  motion  for  a  new  trial  this  appeal  is 
prosecuted. 

The  appellants,  Mr.  and  Mrs.  Griswold,  who  were  defend- 
ants in  the  court  below,  are  an  elderly  couple  advanced  in 
years  beyond  the  threescore  and  ten.  For  a  period  of  four 
or  five  years  Miss  Bebecca  Home,  the  appellee,  who  was 
plaintiff  below,  lived  in  the  home  of  appellants  in  Phoenix, 
Arizona,  her  occupation  being  that  of  a  nurse  and  companion, 
and  her  reputation  for  honesty  and  integrity  excellent.  Miss 
Home  and  the  Griswolds  grew  to  be  very  fond  of  each  other, 
and  lived  together  on  the  most  amicable  terms.  Indeed,  Miss 
Home  was  regarded  more  as  a  member  of  the  Griswold  family 
than  otherwise.  She  called  Mr.  and  Mrs.  Griswold  *' Daddy" 
and  ** Mother,"  and  they  in  turn  affectionately  addressed  her 
as  ''Dear  Bess."  In  the  summer  of  1914  the  Griswolds  went 
on  a  summer's  vacation  to  California,  and  before  leaving  Mrs. 
Griswold  placed  some  jewelry  in  a  small  box  and  secreted  it 
in  a  large  box  containing  some  bed  linen  located  in  the  lower 
part  of  the  house  as  a  place  not  likely  to  be  found  by  any- 
one entering  the  house  with  intent  to  steal.  The  jewelry  is 
not  of  any  considerable  value  in  money,  but  is  highly  prized 
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by  Mrs.  Qriswold.  Some  of  its  pieces  are  heirlooms  of  her 
family  and  dear  to  her  as  a  matter  of  sentiment  During 
the  absence  of  the  Qriswolds  their  house  was  occupied  by  Miss 
Home  and  a  Mr.  and  Mrs.  McDole,  but  for  a  brief  period  of 
this  time  Miss  Home  was  away  on  a  visit  to  Prescott.  Two 
men,  friends  of  Mr.  McDole,  also  occupied  a  sleeping  porch 
for  two  or  three  nights. 

The  Qriswolds  returned  home  on  the  15ih  of  September, 
and  several  days  thereafter  Mrs.  Qriswold,  in  looking  for  the 
jewelry,  discovered  that  the  small  box  containing  it  had  been 
removed  from  the  large  box  containing  the  bed  linen  and  the 
contents  of  the  large  box  containing  the  linen  had  been  dis- 
arranged. Mrs.  Qriswold  questioned  Miss  Home  about  it, 
but  the  latter  denied  any  knowledge  whatever  about  the 
jewelry  or  its  hiding  place.  Mrs.  Qriswold  thought  that  Miss 
Home  was  hiding  the  jewelry  from  her  as  a  practical  joke, 
because,  so  she  states,  Miss  Home  saw  her  secrete  the  jewelry 
and  was  asked  to  rescue  it  in  case  of  fire.  Some  of  the 
jewelry  was  found  in  the  bottom  of  a  trunk  belonging  to  Miss 
Home  and  a  few  pieces  of  silverware  in  a  chiffonier  drawer 
located  in  a  room  occupied  by  her.  The  testimony  as  to  the 
circumstances  attending  these  matters  and  the  conduct  and 
attitude  of  Miss  Home  and  the  Qriswolds  thereabouts  pre- 
sent sharp  conflicts.  Eventually,  however,  the  Qriswolds 
claim  to  have  become  convinced  that  Miss  Home  had  stolen 
the  jewelry,  and,  at  the  suggestion  of  Mrs.  Qriswold,  Mr. 
Qriswold  swore  to  a  complaint  before  a  committing  ma^s- 
trate  charging  Miss  Home  with  the  crime  of  grand  larceny. 
At  the  preliminary  examination  the  magistrate  discharged 
Miss  Home,  and  this  ended  the  prosecution.  In  the  above 
statement  we  purpose  merely  to  give  a  general  outline  of  the 
case  so  that  some  adequate  knowledge  of  the  matter  before 
us  may  be  had.  As  the  case  must  go  back  for  a  new  trial  we 
do  not  consider  it  proper  to  go  over  the  case  and  recite  the 
testimony  nor  express  any  opinion  about  it. 

The  heat  of  the  controversy  in  the  superior  court  centered 
about  the  good  faith  of  the  Qriswolds  in  instituting  the  prose- 
cution. The  court  gave  the  following  instructions,  which 
serve  as  a  basis  for  our  conclusions  to  reverse  the  case : 

*'Envy,  hatred,  and  malice  are  separate  and  distinct  pas- 
sions, and  the  worst  of  these  is  malice,  because  it  is  a  delib- 
erate purpose  to  do  an  injury  to  some  person  without  just 
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cause  or  excuse.  Malice  in  law  is  the  deliberate  purpose  to 
injure  another  without  just  cause  or  excuse.  It  means  the 
willing  act  of  an  evil  mind;  the  intention  to  wrong  another 
unjustly.  It  implies  the  making  up  of  the  mind  to  do  evil 
to  some  one.  Therefore  any  indirect  motive  of  wrong  is  a 
malicious  motive.  For  example,  if  one  sets  the  criminal  law 
in  motion  against  another,  not  for  the  purpose  of  bringing 
that  other  to  justice  for  the  violation  of  some  law,  but  for  the 
purpose,  for  instance,  of  aiding  the  prosecutor  to  recover 
property,  a  jury  might  well  consider  that  was  evidence  of  a 
malicious  motive,  because  the  criminal  law  was  not  designed 
to  aid  persons  in  the  restoration  of  property;  and  they  who 
set  the  criminal  law  in  motion  for  such  a  purpose  should 
smart  for  it,  and  in  a  proper  case  would  be  made  to  smart  for 
it.  I  trust  you  clearly  understand  now  what  is  meant  by  the 
malice  which  must  be  present  as  the  motive  in  a  malicious 
prosecution.  That  malice  or  malicious  motive  must  be  proved 
to  the  satisfaction  of  the  jury  by  the  greater  weight  of  the 
testimony.  It  is  not  necessary  that  malice  be  expressly 
shown — for  instance,  by  proof  of  threats  or  the  like.  Malice 
may  be  implied.  It  may  be  inferred  from  circumstances. 
For  example,  malice  may  be  inferred  in  a  prosecution,  if  the 
prosecution  is  one  without  probable  cause.  If  the  jury  are 
satisfied  from  the  testimony  that  the  prosecution  was  wholly 
without  cause  or  without  probable  cause,  then  they  may  infer, 
and  justly  infer,  that  it  was  prompted  by  malice. 

"The  court  instructs  the  jury  that,  if  they  believe  from  the 
facts  and  circumstances  proved  on  the  trial  that  defendant 
had  not  probable  cause  for  prosecuting  the  plaintiff,  and  that 
they  did  prosecute  her,  as  charged  in  the  complaint,  then  the 
jury  may  infer  malice  from  such  want  of  probable  cause." 

These  instructions  make  it  clear  that  the  jury  were  mis- 
directed in  the  essential  matter  of  malice,  so  that  the  case 
must  go  back  in  order  that  this  feature  may  be  fairly  and 
accurately  outlined  and  correctly  presented  for  the  deter- 
mination of  another  jury. 

The  principles  by  which  the  rights  of  parties  are  to  be 
measured  in  actions  of  this  sort  are  well  settled.  It  is  fre- 
quently said  that  actions  for  malicious  prosecutions  have 
never  been  favored  in  law.  The  idea  may,  perhaps,  better 
be  expressed  by  saying  that  such  actions  are  to  be  properly 
guarded  and  their  true  principles  strictly  adhered  to.    When 
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this  is  done  and  the  proper  elements  to  support  the  action 
have  been  presented  it  will  be  readily  upheld.  The  reasons 
for  this  must  at  once  be  obvi9us.  The  purpose  of  the  law  is 
to  protect  individuals  in  their  just  rights. 

**In  most  instances/'  quoting  from  Modem 'American  Law, 
volume  2,  page  287,  *'in  determining  whether  or  not  such  a 
right  has  been  violated,  the  law  looks  only  to  the  conduct  of 
the  alleged  wrongdoer,  without  regard  to  the  motive  actuating 
the  conduct  In  some  instances,  however,  from  considerations 
of  public  policy,  this  rule  is  disregarded,  and  conduct  is  de- 
clared tortious  and  actionable  only  when  prompted  by  evil 
motive.  In  these  exceptional  cases  the  improper  intent  is  as 
much  an  essential  part  of  the  tort  as  the  conduct  induced  by 
it.  Malicious  prosecution  falls  into  this  exceptional  class. 
The  public  policy  requiring  this  is  easily  found.  Society 
cannot  be  protected  without  courts,  which  are  the  great  con- 
servative agencies  in  and  through  which  the  disputes  and  con- 
troversies of  men  are  adjusted.  It  is  essential  that  these 
tribunals  shall  be  open  to  all  persons  who  in  good  faith  be- 
lieve they  have  grievances  against  their  neighbors,  or  who  in 
good  faith  believe  the  criminal  law  has  been  violated.  To 
adopt  a  policy  which  would  make  every  unsuccessful  plaintiff 
in  a  civil  case,  or  every  witness  for  the  state  in  a  criminal 
case,  liable  in  damages  to  the  defendant  therein,  whenever 
the  plaintiff  in  the  case  failed  to  obtain  judgment,  would  make 
litigation  so  hazardous  that  men  would  fear  to  resort  to  it.'' 

Though  public  prosecutors  do  their  part  in  the  detection 
and  punishment  of  public  offenses,  still  it  is  common  knowl- 
edge that  the  public  justice  is  largely  vindicated  through  the 
knowledge  of  crime  possessed  by  private  individuals,  and  to 
treat  that  as  a  legal  wrong  which  consists  merely  in  an  un- 
warranted prosecution  would  be  plainly  impolitic  and  unjust. 
Such  proceedings  to  the  one  charged  with  crime  may  be  seri- 
ous, but  whatever  of  inconvenience  and  damage  that  may 
thus  be  suffered  by  the  individual  is  overcome  by  that  public 
policy  of  the  state  which  protects  every  man  who  in  good 
faith  and  for  the  purpose  of  vindicating  the  public  justice 
institutes  or  sets  on  foot  criminal  proceedings.  The  law  has 
therefore  taken  hold  of  the  matter  and  established  certain 
rules  by  which  to  fix  liability  for  the  improper  institution  and 
maintenance  of  actions  in  the  courts.    But,  says  Mr.  Cooley : 
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"Nevertheless  it  is  a  duty  which  every  man  owes  to  every 
other  not  to  institute  proceedings  maliciously  which  he  has 
no  good  reason  to  believe  are  justified  by  the  facts  and  the 
law.  Therefore  an  action  as  for  tort  will  lie  when  there  is  a 
concurrence  of  the  following  circumstances : 

'*  (1)  A  suit  or  proceeding  has  been  instituted  without  any 
probable  cause  therefor. 

**  (2)  The  motive  in  instituting  it  was  malicious. 

'*(3)  The  prosecution  has  terminated  in  the  acquittal  or 
discharge  of  the  accused."    1  Cooley  on  Torts,  pp.  320,  321. 

It  will  be  observed  that  malicious  motive  is  so  important 
an  element  of  this  tort  that  it  has  been  incorporated  in  its 
name.  The  action  is  called  ''malicious  prosecution,"  and  in 
discussing  this  most  important  element  we  must  have  some 
understanding  of  the  meaning  to  be  given  to  the  words 
''malicious  motive."  In  these  instructions  the  jury  are  told 
in  effect,  in  one  by  direct  statement,  and  in  the  other  empha- 
sized by  illustration,  that : 

"Malice  may  be  inferred  from  the  want  of  probable  cause." 

This  is  a  phrase  often  found  in  legal  text-books  and  in  the 
opinions  of  judges.  We  shall  admit  the  declaration  to  be 
true  as  a  general  proposition  of  law,  and  it  is  not  necessary, 
nor  is  it  our  purpose  here,  to  qualify  or  weaken  it  at  all. 
Still  we  shall  have  but  a  superficial  notice  of  its  meaning  un- 
less we  examine  its  foundations  and  find  the  reason  for  it, 
and,  understanding  somewhat  of  this,  we  must  then  properly 
limit  the  influence  of  such  declaration  to  the  concrete  case. 

A  statement  of  the  law  by  an  appellate  court  addressed  to 
the  trained  legal  mind  is  a  far  different  thing  from  the  trial 
court's  instruction  to  a  jury  of  laymen  which  latter  ought  to 
be  a  plain,  accurate,  and  direct  charge  to  their  understand- 
ing and  give  to  them  a  better  knowledge  as  an  aid  to  the  per- 
formance of  their  duty.  The  giving  of  an  instruction  to  the 
jury  which  has  received  express  judicial  sanction  must  not 
be  confused  with  a  statement  of  the  law  made  by  an  appel- 
late court.  And  here  we  must  notice  the  danger  in  submit- 
ting requests  as  emphasized  by  taking  words  from  opinions 
of  judges  in  the  appellate  courts  severed  and  disconnected 
from  their  texts  and  attempting  to  have  them  applied  to  an- 
other and  different  state  of  facts.  We  insert  a  few  expres- 
sions from  the  authorities  on  this  matter: 
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''It  often  happens  that  judges  in  writing  opinions  and 
authors  of  legal  text-books  in  discussing  or  defining  proposi- 
tions of  law  express  themselves  in  language  wholly  unsuited 
for  the  purposes  of  instructions  to  juries."  McOee  v.  State, 
117  Ala.  229,  231,  23  South.  797,  798. 

"It  is  not  always  safe  to  take  an  excerpt  from  an  opinion 
and  embody  it  in  an  instruction,  because  the  opinion  is 
addressed  to  lawyers,  while  the  instruction  is  addressed  to 
laymen."  Magrane  v.  8t.  Lovis  &  Suburbim  B,  Co.,  183  Mo. 
119,  128,  81  S.  W.  1158,  1159. 

''There  are  many  things  said  in  opinions  that  are  souud 
law,  but  which  nevertheless  would  be  improper  instructions  to 
a  jury."    38  Cyc.  1595. 

"The  language  of  an  opinion  should  never  be  framed  into 
an  instruction  without  fitting  it  to  the  case  and  leaving  the 
jury  to  decide  the  questions  of  fact."  Shannon  v.  Swanson, 
109  lU.  App.  274,  277. 

The  Constitution  forbids  trial  courts  from  instructing 
juries  with  respect  to  matters  of  fact  or  commenting  thereon : 

"Judges  shall  not  charge  juries  with  respect  to  matters  of 
facts  nor  comment  thereon,  but  shall  declare  the  law." 
Const.,  art.  6,  §  12. 

We  shall  first  notice  the  support  which  is  given  to  this 
statement  of  the  law  as  a  correct  instruction  to  the  jury.  In 
the  brief  of  appellee  it  is  said : 

"It  is  contended  by  this  evidence,  much  of  which  was  eli- 
cited on  cross-examination  from  the  defendants  and  their  wit- 
nesses, plaintiff  raised  a  question  for  the  jury  as  to  probable 
cause,  and  that  the  court  was  warranted  in  instructing  the 
jury  that  they  might  infer  malice  from  the  want  of  probable 
cause.  This  is  a  principle  so  elementary  as  to  scarcely  jus- 
tify argument.  Wheeler  v.  Nesbit,  24  How.  544  [16  L.  Ed. 
765] ;  Ra/y  v.  Goings,  112  111.  658 ;  Carson  v.  Edgeworth,  43 
Mich.  241  [5  N.  W.  282];  Cooley  on  Torts  (3d  ed.),  337; 
Cunningham  v.  Moreno,  9  Ariz.  300  [80  Pac.  327]." 

Reading  these  authorities  must  convince  one  that  the 
breadth  of  appellee's  statement  is  unjustified  and  any  sup- 
port for  it  in  the  cases  cited  entirely  lacking. 

In  Wheeler  v.  Nesbitt,  24  How.  544,  16  L.  Ed.  765,  there 
was  no  attempt  on  the  part  of  plaintiff  to  prove  express 
malice.  The  jury  returned  their  verdict  in  favor  of  the  de- 
fendants, and  the  plaintiff  excepted  to  the  charge  of  the 
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court.  It  was  made  dear  in  that  case  that  in  actions  of  this 
kind  the  plaintiff  must  show  that  the  defendant  acted  from 
malicious  motives  in  prosecuting  him,  and  that  he  had  no 
suiBcient  reason  to  believe  him  to  be  guilty.  If  either  of 
these  be  wanting  the  action  must  fail.    Said  the  court : 

"Undoubtedly  every  person  who  puts  the  criminal  law  in 
force  maliciously,  and  without  any  reasonable  or  probable 
cause,  commits  a  wrongful  act;  and  if  the  accused  is  thereby 
prejudiced,  either  in  his  person  or  property,  the  injury  and 
loss  so  sustained  constitute  the  proper  foundation  of  an  action 
to  recover  compensation.  Malice  alone,  however,  is  not  suffi- 
cient to  sustain  the  action,  because  a  person  actuated  by  the 
plainest  malice  may  nevertheless  prefer  a  well-founded  accu- 
sation, and  have  a  justifiable  reason  for  the  prosecution  of 
the  charge.  Want  of  reasonable  and  probable  cause  is  as 
much  an  element  in  the  action  for  a  malicious  criminal  prose- 
cution as  the  evil  motive  which  prompted  the  prosecutor  to 
make  the  accusation ;  and  though  the  averment  is  a  negative 
one  in  its  form  and  character,  it  is  nevertheless  a  material 
element  of  the  action,  and  must  be  proved  by  the  plaintiff 
by  some  affirmative  evidence,  unless  the  defendant  dispenses 
with  such  proof  by  pleading  singly  the  truth  of  the  several 
facts  involved  in  the  charge.  Morris  v.  Corson,  7  Cow. 
[N.  T.]  281.  Either  of  these  allegations  may  be  proved  by 
circumstances,  and  it  is  unquestionably  true  that  want  of 
probable  cause  is  evidence  of  malice,  but  it  is  not  the  same 
thing;  and  unless  it  is  shown  that  both  concurred  in  the  prose- 
cution, or  that  the  one  was  combined  with  the  other  in  mak- 
ing or  instigating  the  charge,  the  plaintiff  is  not  entitled  to 
recover  in  an  action  of  this  description."     (Italics  supplied.) 

The  court  held  that  whether  the  prosecution  was  or  was  not 
commenced  from  malicious  motives  was  a  question  of  fact, 
and  it  was  for  the  jury  to  determine  whether  the  inference 
of  malice  was  a  reasonable  one  from  the  facts  in  that  case. 
This  case  makes  it  very  clear,  as  do  the  authorities  from  a 
very  early  time,  that  malicious  motives  and  a  want  of  prob- 
able cause  must  both  concur  before  a  recovery  may  be 
allowed;  that  these  two  very  essential  elements  are  not  one 
and  the  same  thing;  that,  while  the  facts  and  circumstances 
tending  to  show  want  of  probable  cause  may  also  tend  to 
show  malicious  motives  underlying  the  prosecution,  they  also 
may  not  tend  in  that  direction;  that  l^e  jury  may  so  find. 
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but  that  they  also  may  not  so  find,  according  as  the  facts  and 
circumstances  of  the  concrete  case  might  persuade.  In  that 
case  the  lower  court,  in  charging  the  jury,  said  that  the  want 
of  probable  cause  afforded  a  presumption  of  malice,  but  that 
such  presumption  might  be  rebutted  by  other  evidence  show- 
ing that  the  party  acted  bona  fide  and  in  the  honest  discharge 
of  what  he  believed  to  be  his  duty,  and  then  said : 

**If,  however,  the  jury  find  that  the  arrest  was  wanton  and 
reckless,  and  that  no  circumstances  existed  to  induce  a  rear 
sonable,  dispassionate  man  to  believe  that  the  defendant  was 
guilty  of  having  stolen  the  horses  he  had  in  his  possession, 
then  the  jury  ought  to  infer  malice." 

While  this  instruction  is  less  objectionable  than  those  at 
bar,  it  was  more  favorable  to  the  plaintiff  than  he  had  the 
right  to  expect,  and  the  court  concluded  it  furnished  no 
ground  for  his  exception. 

In  Carson  v.  Edgewortk,  43  Mich.  241,  5  N.  W.  282,  the 
charge  as  given  required  the  jury  to  find  the  existence  of 
malice  as  a  fact.     Said  the  court : 

'*But  the  jury  in  this  case  had  abundant  evidence  before 
them  from  which  actual  malice  might  be  inferred." 

In  Cooley  on  Torts  and  Cunmngkam  v.  Moreno,  supra,  are 
found  merely  the  language  of  legal  abstractions,  giving  no 
instruction  on  the  point  under  consideration. 

Looking  into  the  Illinois  cases,  that  of  Roy  v.  Ooings,  cited 
by  appellee,  while  apparently  in  point,  may  be  readily  dis- 
tinguished from  the  case  at  bar.  In  that  case  the  court  gave 
substantially  the  instruction  here  complained  of.  There  wa> 
strong  evidence  of  actual  malice  actuating  the  prosecution 
Said  the  court : 

''Instructions  are  given  in  view  of  the  evidence  in  the  case, 
and  not  as  mere  legal  abstractions.  An  instruction  may  be 
proper  or  not,  in  view  of  the  evidence  before  the  jury.  If 
the  trial  court  was  satisfied  that  the  evidence  strongly  tended 
to  prove  malice,  then  the  instruction  could,  even  if  erroneous 
in  that  respect,  have  done  no  harm,  and  when  considered  in 
this  case,  it  tends,  in  the  strongest  manner,  not  only  to  prove 
the  want  of  probable  cause,  but  malice  on  the  part  of  appel- 
lant."    (Italics  supplied.) 

Malice  may  be  inferred  from  a  want  of  probable  cause 
where,  as  in  Ross  v.  Innis,  35  111.  487,  85  Am.  Dec.  373,  a 
powerful  house  possessed  of  extensive  means  made  an  infa- 
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mons  charge  which  they  knew  was  unfounded  and  wrong- 
fully prosecuted  a  poor  and  friendless  young  man,  or,  as  in 
Reno  V.  Wilson,  49  111.  95,  where  **  there  was  no  semblance 
of  criminal  conduct,  and  no  act  done  which  could  be  tortured 
into  crime''  and  where  the  defendant's  conduct  '*from  the 
commencement  to  the  termination  of  the  prosecution  seems 
to  have  been  prompted  by  no  reverence  for  the  law,  by  no 
desire  to  bring  one  of  its  violators  to  punishment,  but  to 
gratify  bad  passions,  which,  causelessly  excited,  appellant  had 
not  the  firmness  and  discretion  to  restrain,"  and  the  ''arrest 
was  attended  with  the  most  degrading  and  humiliating  cir- 
cumstances," or  where,  as  in  Chapman  v.  Catvrey,  50  111.  512, 
517,  '*no  crime  was  committed  and  no  just  suspicion  of  one" 
existed,  and  ''malice  on  the  part  of  appellant  crops  out  in 
every  part  of  this  transaction,"  or,  as  in  Krug  v.  Ward,  77 
HI.  603,  610,  where  the  Criminal  Code  was  resorted  to  for  the 
gratification  of  personal  malice  and  the  attainment  of  dis- 
honorable personal  ends.  It  may  be  so  inferred  in  such  like 
cases  because  in  the  facts  and  circumstances  strong  evidence 
of  actual  malice  actuating  the  prosecution  is  present.  The 
foregoing  are  fair  illustrations  of  the  cases  in  which  such  an 
instruction  might  be  condoned  as  harmless,  even  if  erroneous, 
not  because  it  is  a  proper  instruction  to  be  given  to  the  jury, 
but  because  under  the  facts  actual  malice  is  present  independ- 
ent of  the  mere  fact  of  the  want  of  probable  cause.  In  other 
words,  it  depends  upon  the  facts  and  circumstances  of  the 
particular  case  whether  or  not  the  inference  be  a  proper  one. 
Said  the  Illinois  court: 

"Malice  may  be  inferred  from  want  of  probable  cause 
where  the  circumstances  are  inconsistent  with  good  faith  on 
the  part  of  the  prosecutor  and  where  such  want  of  probable 
cause  has  been  clearly  proven."  Frank  Parmelee  Co.  v. 
Griffin,  136  IlL  App.  307,  319. 

And  in  the  case  of  Barker  v.  Rank,  134  HI.  App.  499,  it  is 
said: 

"When  all  the  facts  and  circumstances  proven  show  a  want 
of  probable  cause  for  the  arrest  and  imprisonment  of  the 
plaintiff  on  a  charge  of  crime,  the  jury  may  take  this  fact 
into  consideration,  and  from  it  infer  malice,  not  as  a  maiier 
of  law,  hut  as  a  condign  of  fact.*'    (Italics  supplied.) 

XIX  Aril.— 6 
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Green,  J.,  in  MorreU  v.  Martin,  17  HI.  App.  336,  said : 

''A  person  may  entertain  malice  against  another,  and, 
moved  by  that  feeling,  institute  a  prosecution  for  a  crime 
against  the  object  of  his  hatred ;  and  if  the  latter  is  guilty  of 
such  crime,  or  if  the  one  instituting  such  prosecution  has 
probable  cause  for  believing  him  guilty  thereof,  an  action  for 
malicious  prosecution  will  not  lie.  To  maintain  such  action 
there  must  be  no  probable  cause  and  malice  concurring.'' 

To  justify  a  recovery  for  malicious  prosecution  said  the 
court  in  WUmerton  v.  Sample,  39  111.  App.  60 : 

"The  proof  must  show  both  malice  and  want  of  probable 
cause.  Whether  either  of  these  necessary  elements  existed  in 
this  case  was  hotly  contested  on  both  sides,  and  it  was  earn- 
estly denied  by  appellant.  It  was  therefore  important  that 
the  law  should  have  been  accurately  declared  to  the  jury.** 
(Italics  supplied.) 

In  commenting  upon  the  three  necessary  elements  that 
must  always  exist  in  order  to  maintain  this  sort  of  action — 
that  is  to  say,  first,  want  of  probable  cause,  second,  the  mali- 
cious motive  in  instituting  the  proceeding,  and  third,  the  ter- 
mination of  the  prosecution  in  plaintiff's  favor — Mr.  Justice 
PILLSBUBY,  in  the  case  of  Comdsky  v.  Breen,  7  111.  App. 
369,  372,  puts  the  matter  of  malice  so  clearly  that  we  quote 
it  at  length : 

'*The  plaintiff  must  show  that  the  motive  of  the  prose- 
cutor in  instituting  the  proceeding  was  malicious,  and  the 
question  of  malice  is  one  for  the  jury  under  all  the  facts  in 
evidence.  It  must  be  found  to  exist  as  a  material  fact  in  the 
case,  and  while  it  is  said  in  some  of  the  cases  that  malice  may 
be  inferred  from  a  want  of  probable  cause,  it  is  not  intended 
to  hold  that  this  inference  is  in  all  cases  necessarily  to  be  de- 
duced from  the  existence  of  the  fact  that  there  waa  no  prob- 
able cause  for  the  arrest.  Justice  SHELDON  in  Harpham 
V.  Whitney,  supra  [77  111.  32],  says:  'It  is  often  said  the 
jury  may  infer  malice  from  the  want  of  probable  cause. 
They  may  do  so  under  certain  circumstances,  but  not  in  all 
cases.  Malic6  is  in  no  case  a  legal  presumption  from  the 
want  of  probable  cause,  it  being  for  the  jury  to  find  from  the 
facts  proved,  when  there  was  no  probable  cause,  whether 
there  was  malice  or  not.'  Therefore  it  is  seen  that  it  de- 
pends upon  the  facts  and  circumstances  in  the  case  going  to 
prove  the  want  of  probable  cause  whether  the  jury  should 
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or  should  not  ini^er  malice  from  the  want  of  probable  eanse. 
While  it  would  be  difficult  to  announce  a  rule  applicable  to 
every  case  as  it  may  arise,  perhaps  it  may  be  said  that  the 
jury  would  be  authorized  to  infer  malice  from  the  want  of 
probable  cause  alone,  where  the  facts  and  circumstances  in 
evidence  which  establish  the  principal  fact  are  inconsistent 
with  good  faith  upon  the  part  of  the  prosecutor,  but  in  cases 
where  the  proof  may  show  a  want  of  probable  cause,  yet  if 
the  evidence  upon  this  point  is  consistent  with  good  faith, 
the  jury  ought  not  to  infer  malice,  simply  because  the  prin- 
cipal fact  is  proved,  but  in  such  case  the  plaintiff  should  go 
further  and  introduce  independent  evidence  of  malice  in  the 
prosecutor.  Malice  therefore,  not  being  a  legal  presumption 
in  any  case,  is  to  be  proved  like  any  other  fact,  and  so  long 
as  all  the  evidence  in  the  case  is  consistent  with  good  faith  on 
the  part  of  the  defendant,  it  cannot  be  fairly  said  that  malice 
is  established.  If 'the  accompanying  circumstances,  however, 
show  that  the  defendant  in  instituting  the  prosecution  was 
actuated  by  an  improper  or  wrongful  motive,  this  will  be  suffi- 
cient proof  of  malice." 

It  will  be  seen,  therefore,  that  the  Illinois  court  is  in  accord 
on  this  question  with  the  authorities  elsewhere  to  the  effect 
that  malice  is  not  a  legal  presumption,  but  is  a  question  of 
fact;  that  want  of  probable  cause  and  malice  are  not  the 
same  thing ;  that  one  element  may  exist  without  the  presence 
of  the  other;  that,  while  malice  may  be  inferred  in  some 
cases  from  a  want  of  probable  cause  according  as  the  facts 
and  ciroumstances  disdose  it,  nevertheless  it  is  a  deduction 
that  cannot  be  made  merely  from  the  existence  of  the  fact 
that  there  was  no  probable  cause  for  the  prosecution;  that 
the  verdict  of  a  jury  will  not  be  set  aside  simply  because  they 
have  been  told  that  malice  may  be  inferred  from  a  want  of 
probable  cause  when  the  facts  and  circumstances  in  evidence 
clearly  establish  malice  and  the  jury  could  not  have  found 
otherwise  had  such  instruction  not  been  given;  in  a  word, 
when  upon  the  whole  case  substantial  justice  has  been  done. 

In  sustaining  an  assignment  of  error  to  an  instruction 
almost  identical  with  the  second  one  above,  the  supreme  court 
of  Arkansas,  in  the  case  of  L.  B.  Price  Mercantile  Co.  v. 
CvMa,  100  Ark.  316,  141  S.  W.  194,  observed: 

''This  instruction  was  erroneous  in  telling  the  jury,  as  a 
matter  of  law,  that  they  might  infer  malice  from  want  of 
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probable  cause.  This  amounted  to  an  instruction  on  the 
weight  of  the  evidence;  for  it  was  equivalent  to  saying  to  the 
jury  that  a  finding  of  want  of  probable  cause  was  sufficient 
to  justify  a  finding  of  malice.  Now,  a  trial  jury  in  a  case  of 
this  sort  may  or  may  not,  according  to  the  circumstances  of 
the  case,  draw  an  inference  of  malice  from  a  want  of  prob- 
able cause.  It  is  a  mere  inference  of  fact,  and  not  presump- 
tion of  law ;  and,  as  the  jury  are  not  bound  to  draw  such  an 
inference  as  a  matter  of  law,  it  amounts  to  an  instruction  on 
the  weight  of  the  evidence  to  tell  them  what  facts  are  of  suffi- 
cient weight  to  warrant  the  inference.  ...  A  trial  jury,  in 
determining  whether  a  prosecution  was  maliciously  instituted, 
may  consider  the  fact  that  there  was  a  probable  cause  for  the 
prosecution  along  with  other  facts  and  circumstances  proved 
in  the  case,  including  the  conduct  of  the  parties  who  insti- 
tuted the  prosecution;  but  they  should  not  be  told  that  the 
want  of  probable  cause,  any  more  than  any  other  fact  or  cir- 
cumstance proved  in  the  case,  was  sufficient  to  justify  an 
inference  of  malice.  The  giving  of  this  instruction  was  there- 
fore erroneous  and  prejudicial,  and  calls  for  the  reversal  of 
the  case." 

A  less  erroneous  instruction  of  this  kind  was  given  in  Kel- 
logg V.  Ford,  70  Or.  213,  139  Pac.  751,  and  held  to  be  error. 
The  supreme  court  of  that  state  in  reviewing  it  said : 
'  ''The  instruction  as  to  the  inference  that  might  be  drawn 
from  evidence  showing  want  of  probable  cause  was  mislead- 
^ing,  and  therefore  erroneous.  While  it  is  true  that  malice 
may  be  inferred  from  want  of  probable  cause,  it  is  not  a  neces- 
sary inference  and  is  never  an  inference  of  law.  Want  of 
probable  cause  is  a  fact  to  be  considered  by  the  jury  with 
other  facts  in  determining  the  presence  or  absence  of  malice," 
This  principle  is  recognized  by  the  Texas  courts : 
"Malice  may  be  inferred  from  the  want  of  probable  cause, 
where  there  are  no  circumstances  to  rebut  the  presumption 
that  malice  alone  could  have  suggested  the  prosecution ;  and 
it  may  be  inferred  where  the  defendant's  conduct  will  admit 
of  no  other  interpretation,  except  by  presuming  gross  igno- 
rance. 3  Phill.  Ev.  257.  In  the  language  of  Chief  Justice 
SHAW  in  a  case  before  cited,  'the  groundlessness  of  the 
prosecution  may  in  many  instances  be  so  obvious  and  palpable 
that  the  existence  of  malice  may  be  inferred  from  it.'  WUls 
y.  Noifes,  12  Pick.  [Mass.]  326.    But  malice  is  in  no  case  a 
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legal  presumption,  or  to  be  inferred  as  a  necessary  conse^ 
quence  of  the  want  of  probable  cause."  Chriffin  v.  Chubb,  7 
Tex.  603,  608,  58  Am.  Dec.  85. 

In  WiUis  <fe  Bro.  v.  McNeill,  57  Tex.  465,  quoting  the  sylla- 
bus, the  rule  is  adhered  to  that: 

"Malice  is  not  an  inference  of  law  from  the  want  of  prob- 
able cause,  but  is  a  mere  inference  of  fact,  which  the  jury 
may  or  may  not  draw,  according  to  the  facts  and  circum- 
stances of  the  case. " 

It  is  necessary  then,  in  every  instance,  in  order  to  maintain 
an  action  for  malicious  prosecution,  that  malice  must  be 
shown.  The  statement  that  malice  may  be  inferred  from  th6 
want  of  probable  cause  is  not  the  statement  of  a  legal  pre- 
sumption, but  merely  an  expression  of  what  the  triers  of  fact 
are  privileged  to  do  if  they  see  fit,  and  the  facts  and  circum- 
stances of  the  concrete  case  warrant  the  inference.  There 
are  different  kinds  and  degrees  of  malice  as  weU  as  the  nature 
of  the  evidence  going  to  prove  its  existence.  Many  definitions 
of  the  term  have  been  attempted,  and  courts  and  text- writers 
are  continually  struggling  with  its  meanings  and  definitions. 
For  instance,  says  6ATN0R,  J. : 

''The  jumble  in  some  modem  text-books  on  slander  and 
libel  concerning  malice,  actual  malice,  malice  in  law,  malice 
in  fact,  implied  malice,  and  express  malice  (all  derived  from 
judicial  utterances,  it  is  true)  is  a  striking  testimony  of  the 
limitations  of  the  human  mind."  Ullrich  v.  N.  Y.  Press  Co,; 
23  Misc.  Rep.  168,  50  N.  Y.  Supp.  788. 

This  confusion  with  its  meanings  is  not  entirely  lacking  in 
the  cases  on  malicious  prosecution.  For  the  purposes  of  this 
case  it  is  suflScient  to  say  that  the  law  recognizes  a  difference 
in  two  kinds  or  descriptions  of  malice,  namely,  malice  in  fact 
and  malice  in  law,  in  actions  for  nfalicious  prosecution;  and 
in  this  sort  of  action  it  is  absolutely  essential  to  its  existence 
that  malice  in  fact  as  distinguished  from  malice  in  law  be 
present.  ** Malice  in  law"  may  be  defined  as  a  wrongful  act 
done  intentionally  without  just  cause  or  excuse,  and  it  may 
exist  along  with  malice  in  fact  or  where  there  is  an  entire 
absence  of  true  malice.  Said  IIENSHAW,  J.,  in  Davis  v. 
Hearst,  160  Cal.  143,  116  Pac.  530: 

**We  shall  define  'malice  in  law'  as  being  that  malice  which 
the  law  presumes  (either  conclusively  or  disputably)  to  exist 
upon  the  production  of  certain  designated  evidence,  which 
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malice  may  be  fictional  and  constructive  merely,  and  which, 
arising,  as  it  usually  does,  from  what  is  conceived  to  be  the 
necessity  of  proof  following  a  pleading,  which  in  turn  follows 
a  definition,  is  to  be  always  distinguished  from  true  malice 
or  malice  in  fact" 

And  in  Modem  American  Law,  volume  2,  page  299,  the  text 
reads: 

'' Malicious  motive  is  absolutely  essential  to  the  existence 
of  this  tort.  Ordinarily  evil  motive  is  not  necessary  to  make 
wrongful  and  injurious  conduct  a  tort.  The  cases  in  which 
evil  motive  is  essential  are  usually,  if  not  always,  those  in 
which  the  act  complained  of  as  wrongful  is  primarily  unlaw- 
ful in  its  nature,  but  from  considerations  of  public  policy  is 
licensed  when  committed  with  lawful  motive.  When  evil 
motive  actuates  the  conduct,  the  license  is  withdrawn,  and  the 
act  goes  back  to  its  original  state  of  unlawfulness. 

**  Applying  these  general  doctrines  to  malicious  prosecu- 
tion, we  find  that  every  time  a  plaintiff  in  a  civil  suit,  or  the 
state  in  a  criminal  action,  fails  to  maintain  the  case,  and  final 
judgment  goes  for  the  defendant,  this  is  an  authoritative 
adjudication  that  the  suit  was  wrongfully  brought.  Such 
conduct,  strictly  considered,  should  be  unlawful.  But,  from 
considerations  of  public  policy,  this  unlawful  interference 
with  the  rights  of  the  defendant,  occasioned  by  an  honest, 
though  mistaken,  belief  that  the  action  was  well  founded,  is 
excused,  or  licensed,  by  law,  and  the  successful  defendant  can 
maintain  no  further  action  on  account  of  it.  To  allow  such 
action  would  lead  to  endless  litigation.  Each  time  a  plain- 
tiff should  be  unsuccessful  the  defendant  could  sue  him  for 
damages,  and  each  time  a  criminal  prosecution  failed  the 
prosecuting  witness  would  be  subject  to  a  like  suit.  This  the 
law  cannot  tolerate.  To  avoid  such  conditions,  it  licenses  the 
wrong  of  the  unsuccessful  suit  unless  it  be  prompted  by  evil 
motive.  Hence  the  rule  is  universal  that  to  maintain  an 
action  for  malicious  prosecution  in  every  instance  malice  must 
be  shown." 

Whatever  it  is  called,  therefore,  the  element  necessary  here 
is  malice  of  the  one  kind — ^the  malice  of  the  evil  motive.  Says 
Pollock  in  his  Law  of  Torts  (9th  ed.),  page  328: 

"The  explanation  of  malice  as  'improper  and  indirect  mo- 
tive' appears  to  have  been  introduced  by  the  judges  of  the 
King's  Bench  about  70  years  ago.    But  'motive'  is  perhaps 
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not  a  much  clearer  term.    'A  wish  to  injure  the  party  rather 
than  to  vindicate  the  law'  would  be  more  intelligible." 

Bearing  in  mind,  as  Justice  HENSHAW  says  in  the  case 
quoted  supra,  ^Hhat  it  may  be  established  either  by  direct 
proof  of  the  state  of  mind  of  the  person,  or  by  indirect  evi- 
dence so  satisfying  to  the  jury  that  they  may  infer  and  find 
the  existence  of  this  malice  in  fact,"  let  us  give  an  illustra- 
tion or  two  that  may  indicate  the  distinction  between  malice 
in  law  and  malice  in  fact.  If  one  gives  a  perfect  stranger 
unaware  a  blow  with  a  deadly  weapon  likely  to  produce 
death,  he  does  it  of  malice,  because  he  does  it  intentionally 
without  just  cause  or  legal  excuse.  If  he  maims  cattle  with- 
out knowing  whose  they  are,  if  he  poisons  a  well  of  drinking 
water  without  knowing  who  is  likely  to  drink  of  it,  he  does 
it  of  malice,  because  it  is  a  wrongful  act  and  done  intention- 
ally without  any  legal  justification  or  excuse.  This  is  the 
malice  of  the  law — ^a  malice  of  pleading  and  proof  made  neces- 
sary by  definitions  of  offenses  against  the  law  or  the  exigen- 
cies of  the  case.  It  is  established  by  a  conclusive  legal  pre- 
sumption, and  proof  of  malice  in  fact  is  not  required.  H 
one  publishes  false  words  of  another,  and  the  occasion  is  not 
privileged,  he  does  so  at  his  peril,  and  he  must  answer  for  the 
consequences.  The  law  will  not  protect  him,  because  libel 
and  slander  in  such  a  case  are  against  public  policy,  and 
rarely,  if  ever,  spring  from  other  than  malicious  motives.  It 
is  a  wrongful  act  done  intentionally  without  justification  or 
excuse.  This  also  is  the  malice  of  the  law.  But  if  the  occa- 
sion for  the  publication  of  the  false  words  be  privileged,  this 
repels  the  legal  presumption  that  slander  springs  from  mail 
cious  motive&  It  is  then  prima  facie  excusable  on  account 
of  the  cause  of  the  publication,  and  actual  malice  or  malice 
as  an  independent  fact  must  be  proved  to  make  out  a  case,  as, 
for  instance,  that  the  publisher  used  the  occasion  to  traduce 
or  injure  another.  Speaking  hereof  in  Hemmens  v.  Nelson, 
138  N.  Y.  517,  20  L.  R.  A.  440,  34  N.  E.  342,  the  court  says : 

''This  kind  of  malice  which  overcomes  and  destroys  the 
privilege  is,  of  course,  quite  distinct  from  that  which  the  law, 
in  the  first  instance,  imputes  with  respect  to  every  defamatory 
charge,  irrespective  of  motive." 

In  a  case  where  a  person  in  order  to  gratify  feelings  of 
revenge  at  the  expense  of  female  character  persisted  in  prose- 


Digitized  by  VjOOQIC 


72  Griswold  v.  Hornb.  [19  Ariz. 

cuting  a  woman  for  larceny  after  being  advised  by  able  and 
learned  counsel  to  desist,  the  Maine  court  said : 

''There  is  no  doubt  that  malice  in  fact,  as  distinguished 
from  malice  in  law,  is  essential  to  the  maintenance  of  an  ac- 
tion for  malicious  prosecution.  Actions  of  slander  are  some- 
times maintainable  without  proof  of  actual  malice,  construc- 
tive malice  being  sufficient.  The  reason  for  the  distinction 
is  this:  Slander  is  always  against  public  policy,  and  very 
rarely,  if  ever,  springs  from  other  than  malicious  motives; 
but  the  prosecution  of  alleged  criminals  is  not  against  public 
policy,  and  it  is  only  occasionally  that  such  a  prosecution  is 
commenced  without  probable  cause.  Hence,  in  actions  of 
slander,  the  falsity  of  the  charge  being  shown,  malice  is  estab- 
lished by  a  legal  presumption,  and  proof  of  actual  malice  is 
not  required ;  but  in  actions  for  malicious  prosecution  the  law 
allows  of  no  such  presumption,  and  requires  proof  of  actual 
malice  to  sustain  them.  Actual  malice  may  be  inferred  by 
the  jury  from  the  want  of  probable  cause,  or  be  proved  by 
other  circumstantial  evidence,  like  any  other  fact ;  but  it  is  a 
fact  to  be  found  by  the  jury,  and  not  a  fact  to  be  established 
by  a  legal  presumption.''    Humphries  v.  Parker,  52  Me.  503. 

**It  is  well  established,"  says  the  Minnesota  court,  *'that  in 
the  action  of  malicious  prosecution  both  malice  and  want  of 
probable  cause  must  be  proven  by  the  plaintiff  as  distinct 
issues.  The  malice  which  is  the  essential  element  of  malicious 
prosecution  is  not,  like  the  malice  essential  in  libel,  slander, 
and  false  imprisonment,  a  mere  fiction  of  the  law;  it. is  a  state 
of  mind  to  be  proved  as  a  fact.  Want  of  probable  cause  may 
exist  without  malice.  The  reason  is  plain.  The  information 
on  which  a  defendant  acted  may  have  induced  him  to  act  in 
the  utmost  good  faith,  so  that  his  mind  is  entirely  free  from 
malice,  and  yet  it  may  not  be  sufficient  to  constitute  prob- 
able cause,  for  the  test  of  probable  cause  is  not  the  belief 
induced  in  him,  but  the  belief  induced  in  the  mind  of  a  rea- 
sonably prudent  man.  The  jury  may  in  a  proper  case  infer 
malice  from  want  of  probable  cause,  but  they  are  not  bound 
to  infer  malice  in  every  case  where  want  of  probable  cause  is 
proven.  The  inference  which  they  may  draw  is  one  of  fact, 
and  not  of  law."  Hanowitz  v.  Oreat  Northern  By,  Co.,  122 
Minn.  241,  142  N.  W.  196. 
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To  confititute  malice  there  miust  be  malus  anirnAis,  denoting 
that  the  party  who  inatituted  the  original  proceeding  was 
actuated  by  wrong  motivea    26  Cyc.  48. 

The  principle  is  announced  in  the  English  cases.  It  is  said 
in  Hicks  v.  Faulkner,  8  Q.  B.  Div.  167 : 

''It  is  true  as  a  general  proposition  that  want  of  probable 
cause  is  evidence  oi  malice ;  but  this  general  proposition  is 
apt  to  be  misunderstood.  In  an  action  of  this  description  the 
question  of  malice  is  an  independent  one,  of  fact  purely,  and 
altogether  for  the  consideration  of  the  jury,  and  not  at  all 
for  the  judge.  The  malice  necessary  to  be  established  is  not 
even  malice  in  law,  such  as  may  be  assumed  from  the  inten- 
tional doing  of  the  wrongful  act,  but  malice  in  fact,  maliis 
ammiis,  indicating  the  party  was  actuated  either  by  spite  or 
ill  will  toward  an  individual,  or  by  indirect  or  improper  mo- 
tives, though  these  may  be  wholly  unconnected  with  any  un- 
charitable feeling  toward  anybody." 

See,  also,  Bromage  v.  Prosser,  4  B.  &  C.  247,  per  BAY- 
LEY,  J. 

**I  have  always  understood,"  said  PARKE,  J.,  in  Mitchell 
v.  Jenkins,  5  Bam.  &  Adol.  588,  594,  **that  no  point  of  law 
was  more  clearly  settled  than  that  in  every  action  for  a  mali- 
cious prosecution  or  arrest  the  plaintiff  must  prove  what  is 
averred  in  the  declaration,  viz.,  that  the  prosecution  or  arrest 
was  malicious  and  without  probable  cause ;  if  there  be  reason- 
able or  probable  cause,  no  malice,  however  distinctly  proved, 
will  make  the  defendant  liable ;  but  when  there  is  no  reason- 
able or  probable  cause,  it  is  for  the  jury  to  infer  malice  from 
the  facts  proved.  That  is  a  question  in  all  cases  for  their 
consideration." 

It  was  ruled  in  another  English  case  not  to  be  enough  to 
show  the  prosecutor  was  in  the  wrong  because  there  was  no 
probable  cause  for  the  prosecution,  but  that  it  must  appear 
that  he  was  maliciously  so,  that  is,  obstinately,  and  improp- 
erly in  the  wrong,  through  anger,  ill  feeling,  or  any  bad 
motive  or  feeling  differing  from  a  sincere  desire  to  put  the 
law  in  force.    Darling  v.  Cooper,  11  Cox  C.  C.  533. 

The  '* mains  animus,"  the  ** improper  and  indirect  motive," 
is  sometimes  shown  very  clearly,  as,  for  instance,  where  the 
prosecution  is  made  use  of  to  extort  money,  or  to  obtain  a  title 
to  the  property  alleged  to  have  been  stolen,  or  to  gain  some 
personal  advantage  over  the  one  charged  with  crime,  or  where 
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there  is  a  wish  in  some  way  to  injure  the  party  prosecuted 
rather  than  an  honest  effort  to  vindicate  the  law.  Still  it 
would  be  for  the  jury  to  find  whether  such  was  the  motive 
for  the  prosecution,  and,  while  the  absence  of  probable  cause 
is  sometimes  evidence  of  malice,  yet  it  is  not  evidence  of 
malice  when  the  prosecutor  honestly  believes  in  the  charge, 
and  has  no  motive  but  a  sincere  and  honest  desire  to  vindicate 
the  public  justice.  A  person  who  on  the  strength  of  circum- 
stances of  grave  suspicion,  which  are  suflScient  to  convince 
him  of  the  probable  guilt  of  the  person  concerned,  institutes 
an  unsuccessful  prosecution  under  a  sense  of  public  duty, 
would  have  a  defense  to  an  action  for  malicious  prosecution, 
not  because  there  was  probable  cause  for  it;  for  the  state  of 
circumstances  which  moved  him  to  act,  assuming  them  to  be 
true,  might  not  reasonably  lead  an  ordinarily  prudent  per- 
son placed  in  the  position  of  the  accuser  to  the  conclusion  that 
the  person  charged  was  probably  guilty  of  the  crime  imputed, 
but  because  he  could  negative  malice  by  reason  of  his  honest 
belief  in  the  guilt  of  the  accused  and  his  effort  in  good  faith 
to  vindicate  the  public  justice.  Here  there  would  be  an  utter 
absence  of  evil  motive,  though,  strictly  considered,  such  con- 
duct should  be  unlawful.  Because  the  party  acted  with 
honest  motives  and  for  justifiable  purposes,  however,  the  law, 
from  reasons  of  public  policy,  excuses  him. 

So  it  must  be  admitted  that  the  imperative  necessity  for  a 
clear  and  accurate  direction  to  the  jury  in  actions  for  mali- 
cious prosecutions  is  apparent,  and  the  reason  for  the  rule 
that  such  actions  are  to  be  properly  guarded  and  their  true 
principle  strictly  adhered  to  obvious. 

Said  Lord  BRAMWELL  in  AbratK  v.  Northeastern  By. 
Co.,  11  App.  Cas.  252,  253 : 

**A  man  brings  an  action  for  malicious  prosecution;  he 
gives  evidence  which  shows  or  goes  to  show  that  he  is  inno- 
cent. You  may  tell  the  jury  over  and  over  again  that  that  is 
not  the  question,  but  they  never  or  very  rarely  can  be  got  to 
understand  it.  They  think  that  it  is  not  right  that  a  man 
should  be  prosecuted  when  he  is  innocent,  and  in  the  end  they 
pay  him  for  it.  It  is  therefore  all-important  that  these  ac- 
tions should  not  be  permitted  to  be  brought  against  persons 
or  bodies  or  others  who  are  not  properly  liable  in  respect  of 
them." 
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Chief  Justice  BBEESE,  in  ColUns  v.  Stayte,  50  lU.  353, 
observed : 

"Our  experience  teaches  us  there  are  few  questions  of  law 
more  diflBcult  of  comprehension  by  a  jury  than  those  which 
govern  trials  for  malicious  prosecutions.  It  seems  diflScult 
for  them  to  appreciate,  if  the  plaintiff  was  really  innocent  of 
the  charge  for  which  he  was  prosecuted,  that  he  still  ought 
not  to  recover.  They  do  not  readily  comprehend  why  an 
innocent  man  may  be  prosecuted  for  a  supposed  crime  or 
offense,  and  yet  have  no  recourse  against  the  prosecutor  who 
caused  his  arrest  and  imprisonment,  and  yet  the  preservation 
of  the  peace  and  the  good  order  of  society  require,  that  even 
innocent  men  may  be  compelled  to  submit  to  great  incon- 
venience and  hardship,  rather  than  citizens  should  be  de- 
terred from  instituting  prosecutions  where  there  is  reasonable 
or  probable  grounds  to  believe  in  the  existence  of  guilt  Good 
faith  on  the  part  of  the  prosecution  is  always  an  important, 
if  not  a  vit€tl,  element  of  inquiry,  and  is  always  a  sufScient 
justification,  except  where  an  unreasonable  credulity  is  mani- 
fested, inducing  the  prosecutor  to  draw  conclusions  of  guilt, 
when  it  would  have  been  wanting  in  the  perception  of  a  per- 
son of  ordinary  prudence  and  judgment" 

For,  said  the  same  learned  judge  in  Isr€tel  v.  Brooks,  23  111. 
526: 

"Pew  men  could  be  found  who  would  be  willing  to  origi- 
nate a  criminal  prosecution  if,  on  failure  to  establish  the  guilt 
of  the  accused,  he  himself  was  to  be  subjected  to  an  onerous 
and  expensive  suit." 

A  learned  author  to  the  same  purpose  says : 

"Actions  for  malicious  prosecution  are  regarded  by  law 
with  jealousy.  Lord  HOLT  said  more  than  200  years  ago 
that  they  'ought  not  to  be  favored,  but  managed  with  great 
caution.'  Their  tendency  is  to  discourage  prosecution  for 
crime,  as  they  expose  the  prosecutors  to  civil  suits,  and  the 
love  of  justice  may  not  always  be  strong  enough  to  induce 
individuals  to  commence  prosecutions,  when,  if  they  fail,  they 
may  be  subjected  to  the  expense  of  litigation,  if  they  be  not 
mulcted  in  damages."  Newell  on  Malicious  Prosecutions, 
§13. 

It  must  not  be  overlooked  that  the  element  of  malice  in  this 
action  is  as  important  as  the  fact  of  a  want  of  probable  cause. 
Want  of  probable  cause  may  exist  without  malice.    Malice 
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may  exist  with  probable  cause.  If  there  is  no  probable  cause 
for  the  prosecution,  but  no  malice,  a  recovery  cannot  be  had. 
If  there  be  probable  cause,  no  malice,  however  distinctly 
proved,  will  avail.  In  a  certain  sense  to  prosecute  another 
without  probable  cause  therefor  is  wrongful,  but  in  the  true 
legal  sense  the  wrong  is  not  actionable  unless  it  is  done  mali- 
ciously, because  in  this  sort  of  action  to  prevail  in  it  both 
malice  and  a  want  of  probable  cause  must  concur;  and  if 
either  element  be  wanting,  the  damage,  if  any,  caused  by  the 
prosecution,  is  within  the  maxim,  ''Damnum  absque  injuria 
esse  potest,^'  By  the  true  principle  then  guarding  this  sort 
of  action  the  mere  prosecution  of  another  without  probable 
cause  is  not  the  doing  of  a  ''wrongful  act  intentionally  with- 
out justification  or  excuse"  from  which  the  law  imputes 
malice  with  respect  to  it  irrespective  of  motive.  Malice  and 
the  want  of  probable  cause  are  independent  facts  to  be  proved 
like  any  other  fact,  and  both  must  concur.  Neither  is  a  legal 
presumption.  If  this  were  not  true,  it  would  be  necessary 
for  the  plaintiff  only  to  prove  his  discharge  at  a  preliminary 
examination  by  a  committing  magistrate.  His  case  would 
then  be  complete ;  for  the  other  necessary  elements  would  be 
supplied  by  legal  presumptions.  The  essential  element  of 
malice  may  or  may  not  be  inferred  from  all  the  facts  and  cir- 
cumstances of  a  given  case.  The  jury  are  not  to  be  told,  how- 
ever, that  it  may  be  inferred  from  the  mere  fact  alone  that 
there  is  a  want  of  probable  cause  for  the  prosecution.  This 
generality  of  statement  is  scarcely  justified  in  an  instruction, 
and  it  must  be  held  to  be  prejudicial  error  under  the  facts  and 
circumstances  of  this  case. 

In  literary  aptitude  and  acquirement  the  instruction  in  the 
present  case  first  quoted  is  somewhat  embellished.  It  may 
not  lack  a  proper  taste  and  sentiment,  nor  in  exploring  the 
scenes  of  philosophical  research  is  it,  perhaps,  found  want- 
ing. In  all  this  it  is  an  aspiring  effort.  The  words  '*envy, 
hatred,  and  malice,''  with  which  it  begins,  are  found  in  the 
litany  of  the  Church  of  England,  and  there  they  are  appro- 
priate to  the  teaching  of  a  splendid  Christian  lesson,  but  com- 
paring one  passion  with  others  and  emphasizing  that  of 
malice  as  being  the  worst  of  all  has  no  place  in  a  direct,  simple 
statement  of  the  law  to  be  embodied  in  an  accurate  and  dis- 
passionate charge  to  the  jury.  A  correct  instruction  on  the 
malice  here  essential  is  "  •  .  .  the  thing  wherein  I'll  catch 
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the  conscience  of  the  king. "  The  thing  that  the  jury  is  about 
calls  for  the  exercise  of  a  more  practical  duty  than  is  con- 
cerned in  a  mere  moral  speculation.  And  right  here  it  may 
be  also  observed  that  there  is  not  entire  accord  among  moral 
philosophers  as  to  which  is  the  worst  of  passions.  Indeed,  by 
some  Envy  is  considered  the  name  of  the  Prince  of  Hades,  a 
very  Pandora's  box  in  which  hatred  and  malice  are  nested, 
and  whence  fly  a  multitude  of  evils  to  aflBict  us.  We  are 
cited  to  no  case  authoritatively  foreclosing  speculation  there- 
abouts. A  little  analysis  of  this  instruction  would  demon- 
strate a  number  of  imperfections  in  it. 

We  are  content  to  say  that  it  is  wholly  bad,  and  the  giv- 
ing of  the  instruction  is  disapproved  because  it  is  highly  argu- 
mentative, and  in  its  very  nature  calculated  to  confuse, 
mislead,  and  prejudice  the  jury.  There  is  a  tacit  intima- 
tion from  the  bench  that  in  the  opinion  of  the  judge  the 
defendants  ought  to  *' smart"  for  the  prosecution.  Instruc- 
tions should  be  limited  to  a  plain,  simple  and  direct  state- 
ment of  the  law  in  order  that  the  jury  might  intelligently 
apply  the  evidence  that  has  been  adduced  before  them. 

An  author  says:  *'The  judge  should  hold  the  scales  of  jua- 
tice  evenly,  and  not  assume  the  character  of  the  advocate. 
Argumentative  instructions  trench  upon  the  province  of  the 
jury,  and  therefore  should  not  be  given  and  the  giving  of 
them  is  error/'  2  Thompson  on  Trials,  par.  2301.  See, 
also,  38  Cyc.  1600. 

Assignments  of  error  numbered  2,  3,  and  4  take  excep- 
tions to  instructions  which  in  succession  single  out  and  group 
certain  portions  of  the  testimony  favorable  to  the  plaintiff 
and  give  them  undue  prominence  to  the  disparagement  of 
other  relevant  and  material  facts  favorable  to  the  defend- 
ant. Without  prolonging  the  opinion  to  discuss  these  in- 
structions separately,  we  quite  agree  with  counsel  for  appel- 
lant in  saying  that: 

**By  means  of  these  several  instructions  all  the  facts  sup- 
posed to  be  favorable  to  the  plaintiff's  case  were  paraded 
before  the  jury  in  succession  and  a  profound  silence  was 
kept  as  to  all  facts  favorable  to  the  defendant's  case.  In 
other  words,  facts  favorable  to  the  plaintiff  were  emphasized 
and  made  prominent.  No  better  way  could  be  devised  to 
control  the  verdict  of  a  jury." 

This  method  of  instructing  juries  is  disapproved. 
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Other  assignments  are  predicated  on  erroneous  procedure, 
but,  in  view  of  a  new  trial,  error,  if  any  here,  may  not  occur 
again. 

For  misdirection  to  the  jury  to  the  prejudice  of  appellants, 
the  judgment  must  be  reversed,  and  a  new  trial  granted. 

It  is  so  ordered. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 


[Criminal  No.  40O.    FQed  May  19,  1917.] 
[165  Pac.  326.] 

WALTER  HILL  and  PETER  W.  DUNCAN,  Appellants, 
V.  STATE,  Respondent. 

1.  iNTOziCATiNa  Liquors — Sales — ^Persons  Liable. — ^In  a  prosecation 

for  Belling  intoxicating  liquors  brought  against  tlie  president  of  a 
corporation  and  its  manager,  where  the  president  actuallj  sold  the 
liquor  and  the  manager,  although  not  present  at  the  sale,  prepared 
.the  invoice  therefor  in  the  usual  course  of  business  on  information 
received  from  the  bujer,  and  left  the  invoice  on  the  desk  of  the 
shipping  clerk  for  his  attention,  such  acts  did  not  constitute  advis- 
ing or  encouraging  the  commission  of  the  oifense  within  Penal  Code 
of  1913,  section  27. 

2.  Intoxicatino   Liquobs — ^Prosecutions — Intent. — ^Where   defendant, 

prosecuted  for  selling  intoxicating  liquors,  knew  that  he  was  selling 
the  identical  cider  in  question,  made  a  price  therefor,  and  received 
payment  accordingly,  and  caused  the  identical  cider  to  be  delivered, 
he  cannot  claim  that  he  did  not  know  that  such  liquor  was  intoxicat- 
ing under  Penal  Code  of  1913,  section  24,  subdivision  4,  excepting 
from  punishment  persons  who  committed  the  act  or  made  the  omis- 
sion charged  under  an  ignorance  or  mistake  of  fact  disproving  crim- 
inal intent. 
8.  Criminal  Law — Similab  Sales  or  Liquob^IMdence. — In  a  prose- 
cution for  selling  cider  found  to  be  intoxicating,  evidence  that  de- 
fendant had,  at  prior  times,  made  similar  sales  was  properly  admis- 
sible to  show  intent,  and  that  the  eider  was  sold  in  the  usual  course 
of  business. 

[As  to  evidence  of  other  offenses,  and  when  admissible,  see 
notes  in  44  Am.  Bep.  299;  105  Am.  St.  Bep.  976.] 

4.  Criminal    Law — Beview— Pbesebvation    or    Exceptions. — Appel- 
lants, in  a  criminal  prosecution  cannot  complain  of  testimonj  to 
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which  no  objection  is  interposed,  either  at  the  time  it  is  given  or  bj 
motion  to  strike. 
6*  G^MiNAL  Law — Review — ^Habmuess  Erbob. — In  a  prosecution  for 
selling  cider  which  was  subsequently  foimd  to  he  intozicatiiig,  the 
admission  of  evidence  that  a  purchaser  thereof  was  convicted  and 
fined  for  selling  intoxicating  liquor  held  harmless. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.  B.  C.  Stanford,  Judge.  Affirmed  in 
part;  reversed  in  part. 

Messrs.  Armstrong  &  Lewis  and  Mr.  Charles  B.  Ward, 
for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  anri  Mr,  R.  Wm. 
Kramer  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

CUNNINGHAM,  J.— The  appellants  are  charged  with 
having  sold  intoxicating  cider  to  I.  E.  Troutner,  at  Phoenix, 
Arizona,  on  July  16,  1915. 

The  appellant  Walter  Hill,  as  a  witness  in  behalf  of  the 
defendants,  according  to  the  abstract  of  record,  testified  with 
regard  to  his  connection  with  the  alleged  sale  of  intoxicating 
liquor  as  follows: 

**I  am  president  of  the  Walter  Hill  Company.  It  is  en- 
gaged in  the  wholesale  business,  produce,  fruits,  candies, 
fountain  supplies,  and  summer  drinks;  by  fountain  supplies 
I  mean  cocoa,  chocolate,  cider,  grape  juice,  CocsrCola — soft 
drinks.  I  have  distributing  houses  at  Bay,  Mesa,  ai^d  Pres- 
cott  and  Phoenix,  Arizona,  and  Los  Angeles,  California.  I 
am  general  manager  of  all  branches,  and  have  direct  control 
of  the  affairs  of  the  corporation.  I  know  I.  E.  Troutner. 
I  first  saw  him  the  latter  part  of  June,  about  the  20th,  in  my 
oiBce.  He  came  in  to  inquire  about  cider.  I  told  him  we 
had  two  kinds  of  cider;  one  made  by  Barrett  &  Barrett  of 
Chicago,  and  another  by  Lewis  &  Leech  of  Denver.  I  made 
him  prices,  Denver  cider  70  or  75  cents.  I  had  some  cider 
in  stock  at  that  time;  I  think  it  was  in  28-gallon  barrels. 
He  made  no  purchase  at  that  time.  According  to  the  records 
he  made  his  first  purchase  June  26th.  I  can't  say  just  how 
much  he  purchased  then;  I  think  he  talked  with  me  three 
different  occasions  about  cider.    The  first  shipment  I  re- 


Digitized  by  CjOOQ IC 


80  Hill  v.  Statb.  [19  Ariz. 

ceived  from  Lewis  &  Leech  came  the  middle  of  June ;  I  think 
he  bought  two  kegs  on  June  26th.  His  next  purchase  was 
on  July  1st,  three  28-gallon  barrels.  On  July  2d  he  pur- 
chased some  more.  On  June  27th  we  held  up  his  order  on 
account  we  read  in  the  papers  about  bulldog  cider.  I  didn't 
know  what  bulldog  cider  was  until  I  talked  to  Mr.  Brisbois, 
and  then  went  back  to  the  store  and  got  a  bottle  of  Lewis  & 
Leech  cider  and  took  it  over  to  Mr.  Gandy.  I  gave  it  to 
Mr.  Gandy  [the  county  attorney].  .  .  .  About  four  days 
after  going  to  the  district  attorney's  office  I  made  a  test  of 
the  cider  by  drinking  some  of  it.  In  the  meantime  I  didn't 
sell  any.  Mr.  Troutner,  Mr.  Hill  [an  employee  of  the  same 
company],  and  the  bookkeeper  were  present.  Mr.  Troutner 
poured  it  out  of  one  of  the  kegs  purchased  from  Lewis  & 
Leech,  being  the  same  brand  of  cider  sold  to  Troutner  on 
July  16th.  I  have  dealt  in  cider  here  in  Phoenix  only  about 
a  year;  I  made  cider  in  Canada.  This  cider  that  I  drank 
was  sweet  cider.  After  making  this  test  I  made  a  second 
sale  to  Troutner  on  July  1st.  I  next  had  a  talk  with  Mr. 
Troutner  in  the  afternoon  of  July  7th.  He  came  in  the  store 
while  I  was  getting  ready  to  leave  for  California.  I  was  in 
a  hurry  to  get  up  home.  He  said  he  was  selling  lots  of  cider, 
and  he  wanted  me  to  make  him  a  better  price  on  the  Denver 
cider.  I  told  him  I  would  make  it  70  cents  in  50-gallon  kegs. 
He  ordered  five  barrels,  and  said  he  was  in  a  hurry  for  them. 
I  told  him  I  would  wire,  which  we  did.  I  didn't  tell  him 
we  were  receiving  weekly  shipments.  I  went  to  California 
the  next  morning  and  returned  on  September  13th.  This 
was  the  same  cider  we  drank  and  tested  on  the  7th.  Between 
the  7th  day  of  July  and  the  13th  day  of  September  I  per- 
sonally had  nothing  to  do  with  the  sales,  deliveries,  or  collec- 
tions of  money  for  sales  of  cider,  but  of  the  Walter  Hill  Com- 
pany House.  I  received  no  money  for  cider  on  July  7th,  and 
I  made  no  entries  in  the  books  of  any  sale.  .  .  .  The  cider 
which  I  sold  Mr  Troutner  was  pure  apple  cider  and  non- 
intoxicating  beverage.  I  never  sold  any  alcoholic  liquor  of 
any  kind  to  any  person  to  my  knowledge." 

On  cross-examination  the  witness  explained  that  the  test 
made  by  drinking  the  cider  was  that  he  drank  a  cupful,  that 
would  hold  a  big  wineglass. 

Defendant  Duncan  testified  that  he  was  employed  by  the 
Walter  Hill  Company  during  June  and  July  as  manager. 
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'*I  oversee  the  business  and  do  the  buying  and  selling. 
We  handled  cider  shipped  from  Denver.  .  .  .  The  Lewis  & 
Leech  cider  was  branded  *Pure  Apple  Cider';  I  knew  Trout- 
ner.  I  had  a  business  transaction  with  him  on  June  26th. 
He  purchased  some  cider  at  that  time  and  paid  me  for  it. 
On  July  10th  he  got  some  more  cider.  He  didn't  buy  any 
cider  from  me  on  the  16th.  The  first  I  learned  there  had 
been  cider  ordered  from  Denver  was  on  July  12th.  Mr. 
Troutner  came  in  and  wanted  to  know  if  his  cider  had  come. 
Hill  went  away  on  July  7th.  Troutner  came  in  the  store 
most  every  morning  inquiring  about  his  cider;  he  said  Mr. 
Hill  had  ordered  five  barrels  of  cider  for  him.  I  was  not 
present  when  Troutner  got  the  cider  on  the  16th.  ..." 

Witness  went  to  California  on  July  16th  and  returned 
July  21st.  On  cross-examination  witness  stated  that  his  in- 
itials are  on  the  invoice  as  the  salesman. 

**I  put  them  there;  on  the  16th  he  asked  me  if  it  was  in; 
I  had  talked  with  him  the  day  before." 

P.  L.  Simpson,  the  shipping  clerk  for  the  Walter  Hill 
Company,  testified  in  behalf  of  the  state  that: 

*'I  believe  Mr.  Hill  is  proprietor.  Mr.  Duncan  is  man- 
ager; Mr.  Duncan  has  charge  of  the  place  during  HiU's  ab- 
sence; ...  I  know  I.  E.  Troutner;  I  know  he  made  pur- 
chases from  the  Walter  Hill  Company.  He  was  buying  cider 
from  the  company.  The  system  or  method  used  when  pur- 
chases were  made  like  Troutner 's  were  made  in  the  regular 
manner,  were  made  on  one  of  our  bills,  Walter  Hill  Com- 
pany's bills;  whoever  takes  an  order  makes  out  those  bills; 
I  have  a  distinct  recollection  of  one  particular  time  when 
Troutner  made  purchase.  There  was  a  check  made  in  pay- 
ment. I  made  out  the  check  I  think  at  the  shipping  clerk's 
desk.  ..." 

Witness  was  here  shown  four  invoices,  which  he  recog- 
nized, and  identified  two  of  them  as  having  been  receipted 
by  Duncan ;  one  he  did  not  know  whose  receipt  it  was,  and 
one,  receipted  by  himself.  Witness  receipted  the  invoice  of 
July  16th.  Said  invoice  is  in  the  handwriting  of  Duncan 
and  receipted  by  witness,  and  was  first  seen  by  witnesss  lying 
on  his  desk.  On  cross-examination  witness  stated  in  explana- 
tion of  the  occasion  of  his  having  receipted  the  bill  of  invoice, 
as  follows: 

XIX  Aris.--« 


Digitized  by  LjOOQIC 


82  HHiL  V.  State.  [19  Ariz. 

'^I  happened  to  be  the  only  one  in  the  sales  department  at 
that  time  of  the  day,  and  I  was  collecting  the  money  there 
just  the  same  as  I  would  for  anything  else  that  happened  to 
be  left  there.  When  Mr.  Troutner  came  up  he  said  he 
wanted  to  pay  this  bill  I  have  here.  Then  I  wrote  the  check. 
I  am  not  sure  whether  he  gave  it  to  me  or  whether  it  came 
from  the  oflBce.  The  check  is  in  my  handwriting  and  he 
paid  the  bill  to  me;  the  bill  for  this  cider  was  on  the  desk. 
If  it  was  put  there  for  me  to  collect  the  desk  was  the  proper 
place.  I  find  other  bills  there  as  shipping  clerk  for  me  to 
collect,  not  all  of  them,  but  in  the  ordinary  course  of  busi- 
ness. There  was  nothing  out  of  the  way  at  all  in  this  bill 
being  laid  there.  Mr.  Duncan  was  not  there  when  I  wrote 
the  check  for  Mr.  Troutner.  He  was  not  present  when  I 
was  paid  the  money.*' 

Here  we  have  the  story  of  the  transaction  as  told  by  the 
employees  of  the  Walter  Hill  Company  from  the  incipiency 
of  the  transaction  to  the  point  of  the  actual  delivery  of  the 
cider  to  Troutner 's  possession.  The  fact  of  delivery  actually 
made  to  Troutner  is  not  contested. 

Walter  Hill,  the  general  manager  of  the  Walter  Hill  Com- 
pany, opened  negotiations  with  Troutner  to  furnish  him  five 
barrels  of  Denver  cider  at  70  cents  per  gallon,  for  which 
Troutner  agreed  to  pay  upon  delivery.  Walter  Hill  wired 
to  Denver  for  the  cider,  ordering  its  immediate  shipment. 
This  occurred  on  July  7th.  Walter  Hill  left  the  state  for 
the  benefit  of  his  health  on  the  8th  of  July.  On  the  12th 
of  July,  Troutner  inquired  of  Mr.  Duncan  about  the  cider 
Mr.  Hill  had  wired  to  Denver  for,  at  Troutner 's  request. 
Duncan  knew  nothing  of  that  occurrence  before  Troutner 's 
inquiry.  Having  been  informed  of  it  by  Troutner,  and  after 
Troutner  had  made  daily  inquiries  of  whether  the  cider  had 
arrived,  on  July  16th  Duncan  made  out  the  usual  bill  of  in- 
voice for  the  five  barrels  of  cider  to  Troutner,  at  the  price 
Hill  had  made  to  Troutner,  placed  the  invoice  on  the  ship- 
ping clerk's  desk  as  a  memorandum,  and  he,  Duncan,  on  the 
same  day  left  the  state  and  did  not  return  until  July  2l8t. 
The  system  followed  by  the  Walter  Hill  Company  in  mak- 
ing sales  of  cider  was  the  same  system  followed  in  making 
sales  of  all  other  goods  handled  by  it.  When  a  sale  had  been 
made,  a  bill  or  invoice  of  the  thing  sold  was  usually,  but  not 
always,  made  out  and  furnished  the  shipping  clerk.    In  this 
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instance,  Peter  W.  Duncan  made  out  the  bill  or  invoice  of 
the  Troutner  transaction  and  placed  it  on  the  shipping  clerk's 
desk.  He  did  this  relying  on  the  statements  made  to  him  by 
Troutner  of  Troutner 's  prior  transaction  with  Walter  Hill. 
Simpson,  the  shipping  derk,  found  the  invoice  on  his  desk, 
and  Troutner  offered  to  pay  for  the  cider.  Simpson's  duty 
was  to  collect  such  bills,  and  he  did  receive  the  money  offered 
by  Troutner. 

The  relation  of  Hill  and  Duncan  to  the  transaction  in  ques- 
tion is  important  to  an  understanding  of  the  issues  involved 
with  regard  to  the  liability  of  the  parties. 

"All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  a  felony  or  misdemeanor,  and  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  being  present  have  advised 
and  encouraged  its  commission,  .  .  .  are  principals  in  any 
crime  so  committed."    Section  27,  Penal  Code  1913. 

Mr.  Hill  arranged  with  Troutner  all  of  the  details  of  the 
transaction  which  finally  resulted  in  transferring  the  five 
barrels  of  cider  to  him.  Neither  Duncan  nor  Simpson  was 
present  at  this  transaction.  Mr.  Simpson  collected  from 
Troutner  the  price  Hill  arranged  for  Troutner  to  pay  for 
the  cider.  Neither  Hill  nor  Duncan  was  present  at  the  time 
of  payment.  Troutner  received  the  cider,  but  from  whom 
does  not  appear  from  the  evidence.  That  neither  Hill  nor 
Duncan  was  present  at  the  time  of  the  delivery  is  clear. 
Simpson  is  not  charged  with  the  commission  of  the  offense. 
He  may  have  delivered  the  cider. 

The  part  Mr.  Hill  took  in  the  transaction  was  an  essential 
step  in  the  commission  of  the  offense.  The  collection  of  the 
price  and  the  delivery  of  the  liquor  are  also  essential  to  the 
completion  of  the  transaction.  That  the  transaction  should 
be  made  in  accordance  with  the  plan  and  system  adopted  by 
the  Walter  Hill  Company  in  making  sales  of  goods  handled 
by  it  was  not  essential  to  this  transaction.  Duncan  was  not 
present  at  the  time  any  essential  act  of  the  transaction  was 
committed  by  either  Hill  or  Simpson.  Duncan  did  not  di- 
rectly commit  any  act  essential  to  the  transaction  constitut- 
ing the  offense.  Not  being  present,  did  Duncan  advise  and 
encourage  its  commission,  by  simply  preparing  an  invoice  in 
the  usual  course  of  the  business  on  information  received  from 
Troutner  as  to  the  terms  and  conditions  prescribed  by  Mr. 
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Hill,  and  by  leaving  the  invoice  on  the  desk  of  the  shipping 
clerk  for  that  employee's  attention t  I  think  he  did  not  as 
a  matter  of  law  advise  and  encourage  the  commission  of  the 
offense  by  the  mere  act  of  preparing  a  business  record  of  a 
prior  transaction  had  in  his  absence.  Mr.  Hill  was  the  re- 
sponsible person  about  the  business  of  the  Walter  Hill  Com- 
pany. The  witnesses  who  were  employees  of  the  company, 
including  "Walter  Hill,  in  their  testimony  clearly  indicate 
that  Walter  Hill  was  in  fact  and  to  all  intents  and  purposes 
the  dominant  person,  and  the  whole  Walter  Hill  Company 
corporation.  His  orders  in  the  business  were  final.  They 
wei-e  executed  by  the  other  employees  as  orders  of  the  corpo- 
ration. Hill  was  president,  general  manager,  and  control- 
ling director  of  the  corporation,  and  holding  such  a  powerful 
control  over  the  business  of  the  corporation  the  employees 
under  him  were  simply  engaged  in  executing  his  orders.  Of 
course,  Mr.  Hill's  orders  to  employees  under  him  requiring 
such  employees  to  sell  or  dispose  of  intoxicating  liquors  or 
do  any  other  criminal  act  would  not  relieve  the  employee 
executing  such  orders  from  criminal  liability.  But  Hill  did 
not  order  Duncan  to  prepare  the  invoice  of  the  Troutner 
purchase.  Hill  had  evidently  ordered  the  plan  or  system  of 
making  invoices  of  all  sales  made  in  the  course  of  business 
by  the  employees  making  sales;  but  Hill  made  this  sale  in 
question  and  did  not  himself  prepare  the  invoice  of  the  trans- 
action, nor  directly  order  Duncan  to  prepare  such  invoice; 
whatever  Duncan  did  in  the  matter,  he  did  at  the  urgent 
insistence  of  Troutner.  He  had  no  opportunity  to  advise 
and  encourage  Hill  in  making  the  arrangement  Hill  did 
make  with  Troutner,  and  Simpson  executed  Hill's  orders 
when  the  money  was  collected  from  Troutner.  These  facts 
and  others  in  the  evidence  conclusively  show  that  Duncan 
was  not  concerned  in  the  commission  of  the  offense  charged 
either  directly  aiding  and  abetting  or  as  one  not  being  pres- 
ent advising  and  encouraging  its  commission.  Consequently 
he  was  as  a  right  entitled  to  a  directed  verdict  of  acquittal. 
The  appellants  contend  that  they  had  no  knowledge  what- 
ever that  the  cider  involved  was  intoxicating,  and  as  a  con- 
sequence they  cannot  be  held  criminally  liable  for  the  act  of 
selling  it.  That  the  sale  was  made  under  a  mistake  of  fact, 
and  that  a  lack  of  knowledge  of  the  intoxicating  character 
of  the  cider  which  was  sold  relieved  from  criminal  liability. 
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They  arg:u€  that  in  the  absence  of  such  knowledge  the  union 
or  joint  operation  of  act  and  intent  requisite  to  every  crime 
or  public  offense  is  likewise  absent ;  also  that  the  absence  of 
such  knowledge  disproves  any  criminal  intent  within  subdi- 
vision (4)  of  section  24  of  the  Penal  Code  of  1913.  Said 
statute  is  as  follows : 

''All  persons  are  capable  of  committing  crimes  except  those 
belonging  to  the  following  classes:  ...  (4)  Persons  who 
committed  the  act  or  made  the  omission  charged  under  an 
ignorance  or  mistake  of  fact,  which  disproves  any  criminal 
intent/' 

The  act  here  complained  of  as  criminal  was  the  transfer 
of  the  property  right  in  and  the  possession  of  five  barrels  of 
cider  of  a  designated  name  for  a  consideration  paid  therefor. 
No  possible  mistake  of  fact  accompanied  such  transaction. 
Every  circumstance  in  evidence  surrounding  the  transaction 
excludes  the  idea  of  mistake  or  ignorance  affecting  the  trans- 
action. Every  person  concerned  in  the  sale  knew  that  the 
thing  sold  and  intended  to  be  sold  and  purchased  and  deliv- 
ered was  nothing  other  than  five  barrels  of  cider  produced 
by  Lewis  &  Leech  of  Denver,  Colorado,  and  bearing  the  trade 
name  of  "Apple  Queen  Pure  Cider."  Every  person  con- 
cerned in  the  transaction,  except  the  employee  who  delivered 
the  goods  to  Troutner  knew  that  the  price  fixed  required  to 
be  paid,  and  which  was  paid,  for  the  goods  was  70  cents  per 
gallon.  Neither  Hill  nor  Troutner  intimate  that  they  were 
ignorant  or  mistaken  with  regard  to  any  of  these  facts. 
When  a  party  sells  a  thing  knowing  that  he  is  selling  that 
identical  thing,  and  makes  a  price  therefor  and  receives  pay- 
ment accordingly,  and  causes  the  identical  thing  he  intended 
to  sell  and  nothing  else  to  be  delivered,  he  cannot  claim  that 
he  did  not  know  the  nature  of  the  article  sold  and  delivered 
by  him  in  excuse  of  a  criminal  charge  for  selling  a  prohibited 
article. 

The  questions  here  referred  to  have  been  heretofore  con- 
sidered by  this  court  in  Troutner  v.  State,  17  Ariz.  506, 
L.  B.  A.  1916D,  262,  154  Pac.  1048,  and  there  decided  against 
appellants'  contention.  The  appellants  concede  the  force  of 
that  decision,  but  they  request  that  we  re-examine  the  ques- 
tions here,  and  present  many  arguments  why  that  decision 
was  wrong.  I  am  entirely  satisfied  with  the  correctness  of 
the  Troutner  decision,  and  adhere  to  the  same.    The  conten- 
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tions  made  on  this  appeal  now  under  discussion  are  dis- 
allowed on  the  authority  of  the  Troutner  case,  supra. 

The  state  was  permitted  to  give  evidence  of  sales  of  cider 
made  by  the  Walter  Hill  Company,  by  Walter  Hill  as  sales- 
man, to  Troutner,  at  times  prior  to  the  sixteenth  day  of  July, 
1915.  These  sales  are  not  relied  upon  for  a  conviction  in 
this  case,  but  the  appellants  complain  of  the  ruling  of  the 
court  admitting  evidence  of  such  prior  sales.  I  think  the 
evidence  of  such  sales  was  admissible  to  show  that  the  inten- 
tion of  the  parties  was  to  sell  cider,  and  that  the  cider  sold 
on  the  sixteenth  day  of  July,  1915,  was  sold  in  the  usual 
course  of  business  and  as  an  article  of  commerce  handled  by 
the  Walter  Hill  Company;  that  the  employees  of  the  com- 
pany who  participated  in  such  sales  knew  what  they  were 
doing,  and  that  they  knew  that  they  were  selling  cider,  carry- 
ing out  the  plan  of  the  business  concern.  No  one  connected 
with  this  cause  denies  the  fact  that  the  prior  sales  were  made 
in  the  ordinary  course  of  the  business,  but,  on  the  other  hand, 
the  appellants  admit  the  sales  were  made  and  in  the  ordi- 
nary course  of  the  business.  No  criminal  responsibility  is 
based  upon  any  of  such  prior  sales,  and  this  is  made  clear 
during  the  course  of  the  trial.  The  evidence  was  admissible 
for  the  purpose  of  showing  the  course  or  plan  pursued  by 
the  Walter  Hill  Company's  employees  in  the  matter  of  sell- 
ing cider.  Such  evidence  would  seem  to  be  of  advantage  to 
the  defendant's  cause,  rather  than  of  a  disadvantage.  It 
tended  to  show  that  the  sale  in  question  was  one  made  in 
the  ordinary  manner  of  making  sales  of  cider,  and  was  not 
made  in  suspicious  circumstances.  At  least  it  tends  to  re- 
move the  moral  sting  from  the  transaction,  if  it  does  not 
remove  the  legal  liability  to  punishment. 

The  court,  over  the  objection  of  the  appellants,  admitted 
evidence  to  the  effect  that  certain  persons  who  bought  the 
cider  which  the  Walter  Hill  Company  sold  to  Troutner  on 
the  sixteenth  day  of  July,  1915,  were  charged  and  convicted 
of  selling  intoxicating  liquor.  Troutner  was  also  permitted 
to  testify  that  he  was  convicted  of  selling  the  same  cider  he 
bought  July  16th  from  the  Walter  Hill  Company.  Such  evi- 
dence was  received  for  the  purpose  of  showing  that  the  cider 
bought  by  Troutner  from  the  Walter  Hill  Company  through 
the  appellants  was  intoxicating  in  character. 
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An  expert  witness  on  July  21st  took  a  sample  of  the  cider 
in  question  handled  on  July  16th  and  made  a  chemical  analy- 
sis of  it.  He  found  it  contained  alcohol  in  volume  of  seven 
and  one-fourth  per  cent.  The  evidence  of  the  intoxicating 
character  of  the  cider  in  question  was  not  conflicting.  Mr. 
Hill  testified  that  he  drank  a  cup  full  of  the  same  brand  of 
cider  as  a  test,  and  gave  as  his  opinion  from  his  knowledge 
of  cider  ihat  it  was  sweet  cider.  The  cider  he  tasted  was 
cider  other  than  the  cider  Troutner  bought  on  July  16th. 
There  is  no  evidence  in  the  record  conflicting  with  the  evi- 
dence produced  by  the  prosecution  tending  to  show  that  the 
cider  bought  by  Troutner  on  the  sixteenth  day  of  July  con- 
tained alcohol  to  the  amount  sufScient  to  intoxicate.  The  ap- 
pellants produced  some  testimony  other  than  that  of  Mr. 
Hill  tending  to  show  that  the  same  brand  of  cider  handled 
before  the  16th  of  July  was  not  intoxicating.  As  I  under- 
stand the  record  of  the  testimony  and  the  contention  of  the 
appellants  as  to  the  intoxicating  character  of  the  cider  con- 
tained in  the  five  barrels  bought  by  Troutner  on  July  16th  is 
that  the  cider  was  intoxicating.  The  appellants  do  not  seri- 
ously contend  on  the  trial  nor  on  this  appeal  that  such  cider 
was  not  intoxicating,  but  their  serious  contention  is  that  they 
had  no  knowledge  of  its  intoxicating  character  when  they 
sold  it. 

The  testimony  given  by  Troutner,  Jack  Qibson,  and  Byrd 
is  attacked  as  having  been  erroneously  admitted.  Troutner, 
without  objection,  testified  that  his  place  of  residence  was 
at  the  county  jail  for  selling  cider  the  latter  part  of  June 
and  the  first  part  of  July,  1915.  At  the  close  of  his  exami- 
nation in  chief,  in  the  absence  of  objection,  he  testified,  ac- 
cording to  the  abstract  of  the  record,  as  follows: 

"Got  into  difficulty  over  this  cider  on  account  of  intoxicat- 
ing character  of  it;  was  arrested,  tried,  and  sentenced." 

At  the  close  of  the  cross-examination  he  states : 

**  ...  On  the  trial  that  I  was  convicted  for  selling  cider 
did  not  go  on  the  stand  or  offer  any  evidence  at  all.'' 

Jack  Gibson  was  called  as  a  witness  following  Troutner. 
On  his  direct  examination  he  testified,  without  objection,  that 
he  ** handled  cider  bought  from  Troutner;  do  not  remember 
date;  was  arrested  for  selling  cider  bought  from  Troutner; 
think  purchase  was  two  barrels."  The  examination  then 
turned  upon  another  matter  of  taking  samples  of  cider.    A 
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cross-examination    followed    and    closed.     The    prosecution 
thereupon  asked  the  witness  the  following: 

'*Q.  Did  you  get  into  any  difficulties  by  selling  this  cider  t" 

Objected  to  as  not  redirect.  Then  offered  as  a  question 
omitted  on  direct  examination.  To  which  the  following  ob- 
jection was  made : 

**Mr.  Armstrong:  We  don't  care  whether  it  is  direct,  or 
what  it  is.  It  is  immaterial  and  irrelevant.  We  object  on 
that  ground.  (Objection  overruled.)  A.  Yes,  sir;  I  got 
into  trouble  for  selling  this  cider.  Q.  Were  you  arrested  t 
A.  Yes,  sir.  (Objected  to  for  the  same  reason,  and  objec- 
tion overruled.)  Q.  And  was  there  any  sentence  passed 
upon  you  in  any  court  for  selling  that  cider  t  Mr.  Arm- 
strong: The  same  objection.  A.  I  got  fined  $150  for  sell- 
ing it." 

On  cross-examination  the  witness  testified  that  he  pleaded 
guilty  to  the  charge. 

Then  other  witnesses  were  introduced  by  the  state  and  ex- 
amined  and  cross-examined  after  Jack  Gibson  retired  from 
the  witness-stand.  Thereupon  L.  M.  Byrd  was  introduced 
by  the  state.  He  testified  without  objection  that  he  bought 
one  50-gallon  barrel  of  cider  from  Troutner  five  days  before 
witness  was  arrested  and  when  witness  was  arrested  he  had  a 
quantity  of  the  cider  on  hand;  **got  into  difficulty  for  selling, 
that  cider;  got  arrested  for  it;  was  sentenced  by  the  court 
and  paid  $250."  On  cross-examination  he  testified  that  he 
**did  not  go  on  the  stand  or  testify  to  a  jury;  plead  guilty." 

No  objection  was  raised  to  the  testimony  of  cither  of  these 
witnesses  upon  the  matters  of  their  arrest.  The  only  objec- 
tion raised  was  to  the  testimony  of  Jack  Gibson,  and  the  only 
portion  of  Jack  Gibson's  testimony  not  already  before  the 
jury  without  objection  was  the  answer  to  the  question,  to 
wit : 

**Q.  And  was  there  any  sentence  passed  upon  you  in  any 
court  for  selling  that  cider  t 

**Mr.  Armstrong:  The  same  objection.  A.  I  got  fined  $150 
for  selling  it." 

This  answer  is  the  only  new  testimony  brought  out  by  this 
witness.  No  motion  was  made  to  strike  this  answer,  nor  to 
strike  the  testimony  of  this  witness  theretofore  given.  The 
appellants  cannot  complain  of  the  testimony  given  by  Trout- 
ner, Gibson,  and  Byrd,  to  which  they  interposed  no  objec- 
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tion,  either  at  the  time  it  was  given,  or  thereafter  by  moving 
to  strike.  The  testimony  given  by  Jack  Gibson  on  his  re- 
direct examination  to  which  appellant  objected  is  the  only 
matter  in  this  respect  open  to  inquiry  on  this  appeal.  Had 
the  court  sustained  the  objections  to  the  questions  asked  on 
redirect  examination  concerning  witness'  difficulties  for  sell- 
ing the  cider,  the  statement  that  he  had  been  arrested  for 
selling  the  cider  was  still  in  the  record,  to  which  there  was 
no  objection.  The  objection  to  the  new  matter  with  regard 
to  the  fact  that  witness  was  fined  for  selling  the  cider  is  the 
question  for  consideration.  Had  this  answer  been  excluded, 
leaving  the  former  testimony  of  this  witness  and  the  testi- 
mony of  witness  Troutner  with  the  subsequent  testimony  of 
witness  Byrd  in  the  record  and  before  the  jury,  to  which  no 
objection  was  interposed,  would  the  result  have  been  any  dif- 
ferent? Had  all  of  this  class  of  testimony  been  objected  to 
and  excluded,  could  the  jury  have  reasonably  reached  a  ver- 
dict any  different  from  that  which  they  have  reached?  It 
seems  quite  clear  to  me  that,  if  the  court  had  excluded  Jack 
Gibson's  answer  to  the  questions,  '*Did  you  get  into  any  diffi- 
culties by  selling  this  cider?"  and  '*  .  .  .  Was  there  any  sen- 
tence passed  upon  you  in  any  court  for  selling  that  cider?" 
the  answer  to  the  first  question  was  that  he  did  get  into 
trouble,  and  the  answer  to  the  second  question  was,  **I  got 
fined  $150  for  selling  it,"  leaving  the  other  testimony  in  the 
case,  to  which  no  objection  was  made,  no  different  verdict 
would  have  resulted.  This  class  of  evidence  bears  upon  the 
intoxicating  character  of  the  cider,  and  could  have  no  bear- 
ing upon  any  other  feature  of  the  case.  All  of  the  evidence 
other  than  the  class  of  evidence  now  considered,  before  the 
jury  without  material  conflict,  is  to  the  effect  that  the  cider 
in  question  was  an  intoxicating  liquor. 

Without  any  doubt  the  matters  of  Gibson's  arrest  and  fine 
for  selling  this  cider  had  no  place  in  the  evidence  in  this  case 
against  Hill  and  Duncan,  charged  with  selling  the  identical 
cider  to  Troutner.  The  same  may  be  said  of  the  testimony 
of  Troutner  and  Byrd  bearing  upon  the  same  matters.  At 
the  request  of  these  appellants  the  court  gave  the  jury  the 
following  instruction,  to  wit: 

**The  court  instructs  the  jury  that  there  has  been  evidence 
admitted  in  this  cause  of  sales  other  than  the  one  herein  be- 
ing inquired  into,  and  that  you  are  not  to  render  any  verdict 
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against  the  defendants,  or  either  of  them,  by  reason  of  any 
such  other  sales.  The  only  sale  that  is  material  in  this  case 
is  the  sale  alleged  to  have  been  made  on  July  16,  1915." 

The  appellants  must  have  considered  this  instruction  all- 
sufficient  to  meet  the  matter  of  sales  made  by  Troutner,  Gib- 
son,  and  Byrd;  if  not,  they  would  have  requested  other  in- 
structions more  directly  meeting  their  testimony.  In  the 
absence  of  a  request  for  an  instruction  specially  dealing  with 
the  sales  made  of  the  cider  by  the  said  three  witnesses,  the 
instruction  given  as  requested  must  be  deemed  broad  enough 
to  sufficiently  inform  the  jury  of  the  law  applicable  to  such 
and  all  sales  mentioned  in  the  testimony  other  than  the  sale 
of  July  16,  1915. 

The  admission  of  the  answers  of  Oibson  as  testimony 
against  Hill  and  Duncan  was  a  clear  technical  error  in  the 
proceedings.  But  upon  a  consideration  of  the  whole  case  I 
am  of  the  opinion  that  no  prejudice  could  or  did  result  there- 
from, for  the  reason  no  fair  conclusion  can  be  reached  from 
the  evidence  remaining  in  the  case,  excluding  the  objection- 
able testimony,  other  than  that  the  cider  sold  to  Troutner  on 
July  16,  1915,  was  intoxicating  liquor. 

I  have  considered  all  of  the  questions  raised  by  the  appel- 
lants on  this  appeal,  and  deem  the  foregoing  discussion  suffi- 
cient to  set  forth  the  reasons  for  my  decision  without  a  fur- 
ther discussion  of  the  other  questions.  I  am  therefore  of  the 
opinion  that  the  appellant  Hill  has  been  awarded  a  fair  and 
impartial  trial,  and  that  this  record  presents  no  reversible 
error  as  to  said  appellant. 

I  am  of  the  further  opinion  that  the  evidence  fails  to  con- 
nect Peter  W.  Duncan  with  the  commission  of  the  act  con- 
stituting the  offense.  Consequently  the  judgment  is  reversed 
as  to  Peter  W.  Duncan,  and  remanded,  with  instructions  to 
discharge  this  defendant. 

The  judgment  as  against  Walter  Hill  is  ordered  affirmed. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


On  mistake  in  beverage  as  defense  to  charge  of  illegal  sale  of 
Uquor,  see  notes  in  6  L.  S.  A.  (N.  8.)  477;  21  L.  &.  A.  (N.  8.)  52o; 
L.  S.  A.  1916D,  266. 
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[Criminal  No.  410.    Filed  Maj  19,  1917.] 

[1^5  Pae.  331.] 

CHARLES  F.  QUAYLE,  AppeUant,  v.  STATE,  Respondent. 

1.  Cbimihal   Law— Afpbal    and    EbroBt-Pbesumptioks.— Where    the 

reeord  is  silent,  it  will  be  presumed  the  trial  eonrt  properlj  admon- 
ished the  jury  in  a  criminal  ease  upon  retiring. 

2.  CUMiKAL   Law — Reserving   Gboundb   fob   Bevixw — ^Necessity   ov 

Objections. — ^In  a  criminal  case,  accused  cannot  complain  for  the 
first  time  upon  appeal  that  the  court  failed  to  admonish  the  jury 
when  it  retired. 

3.  Indictment  and  Information — Commitment— ^ufficienct. — ^Where 

a  defendant  was  charged  with  rape,  a  commitment  reciting  that  he 
appeared  guilty  "as  charged/'  and  ordering  him  held  to  answer  ''the 
same/'  is  sufficient  basis  for  an  information  charging  violent  rape. 

4.  Criminal  Law — New  Triai#— Postponement. — ^Under  Penal  Code  of 

1913,  section  1105,  subdivision  4,  authorizing  the  court  to  grant  a 
new  trial  for  material  errors,  and  section  1012,  authorizing  post- 
ponemcfnts,  the  trial  court's  refusal  to  grant  a  postponement  may 
be  asserted  as  ground  for  new  trial. 
6.  GkiMiNAL  Law — Postponement — Discretion  of  Court. — ^Postpone- 
ment of  a  criminal  trial  rests  largely  in  the  trial  court's  discretion, 
and  his  action  will  not  be  reversed  unless  such  discretion  has  been 
abused  to  accused's  prejudice. 

6.  Criminal    Law — Postponement — Discretion    of    Court. — ^A    trial 

court  held  not  to  have  abused  its  discretion  in  refusing  to  postpone 
the  trial  of  a  rape  case  because  a  witness  desired  by  defendant  was 
absent,  where  such  proposed  witness'  affidavit  disclosed  that  he  had 
no  intention  of  venturing  within  the  court's  jurisdiction. 

7.  Bape — SuFFiciENCT   OF   EVIDENCE. — Evidence,   consisting   largely   of 

prosecutrix's  story  and  physical  facts,  held  to  sustain  a  conviction 
for  rape  against  the  defense  that  the  prosecutrix  did  not  forcibly 
resist. 

8.  Criminal  Law — ^Nbw  Trial— Newly  Discovered  Evidence. — There 

is  no  abuse  of  discretion  in  refusing  a  new  trial  motion  in  a  rape 
case  for  newly  discovered  evidence,  where  one  of  the  proposed  wit- 
nesses testified  fully  at  the  former  trial  and  the  other  two  did  not 
offer  to  testify  in  the  future,  and  the  evidence  if  given  would  be 
cumulative  or  impeaching. 

9.  Criminal  Law — ^Venue — Sufficiency  of  Evidence. — The  venue  in 

a  prosecution  for  rape  held  sufficiently  established  by  indirect  evi- 
dence. 

[As  to  venue  as  place  where  crime  is  deemed  to  have  been  com- 
mitted, see  note  in  44  Am.  St.  Sep.  79.] 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Navajo.    John  A.  Ellis,  Judge.     Affirmed. 

Messrs.  Jones  &  Jones  and  Mr.  Louis  Kleindients^  for  Ap- 
pellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  R.  W. 
Kramer  and  Mr.  Geo.  W.  Harben,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

CUNNINGHAM,  J.— The  appellant  was  charged  with  the 
commission  of  the  crime  of  rape,  on  September  12,  1915,  by  a 
sworn  complaint  filed  with  a  justice  of  the  peace  on  the  four- 
teenth day  of  September,  1915.  On  September  27,  1915,  the 
defendant  appeared  for  the  preliminary  examination  of  the 
charge.  Having  examined  the  witnesses  produced  by.  the  par- 
ties, the  magistrate  entered  the  following  order,  to  wit : 

"After  listening  to  the  evidence  adduced,  it  appearing  to 
the  court  that  there  is  sufficient  evidence  to  believe  the  de- 
fendant guilty  as  charged,  I  hereby  order  that  he  be  held  to 
answer  the  same  and  that  his  bond  be  fixed  at  $3,000." 

On  October  7,  1915,  the  county  attorney  of  Navajo  county 
filed  an  information  in  the  superior  court  charging  the  de- 
fendant with  the  commission  of  the  crime  of  violent  rape  on 
BVa  Dick,  on  or  about  the  twelfth  day  of  September,  1915. 
The  defendant,  having  been  formally  arraigned  on  the  charge, 
entered  his  plea  of  not  guilty. 

On  February  29,  1916,  the  defendant  presented  his  motion 
to  withdraw  his  plea  of  not  guilty  for  the  purpose  of  pre- 
senting a  motion  to  set  aside  the  information  upon  the 
grounds  **that  before  the  filing  of  said  information  he  had 
not  been  legally  committed  by  a  magistrate  for  the  crime  of 
rape,  or  for  any  other  crime."  The  motion  was  denied.  The 
appellant  urges  as  error  the  order  of  the  court  refusing  to 
permit  him  to  withdraw  his  said  plea  for  said  purpose. 

The  defendant  thereupon  moved  for  a  postponement  of  the 
trial  until  the  next  jury  term  of  the  court,  upon  the  ground 
and  for  the  reason  of  the  absence  of  a  witness,  Len  Taylor. 
The  motion  is  accompanied  by  an  affidavit  of  the  defendant 
setting  forth  that  this  party  is  a  resident  of  the  town  of 
Winslow,  and  has  been  for  many  years  last  past ;  that  a  sub- 
poena was  issued  for  him  on  February  24th  and  placed  in 
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the  hands  of  the  sheriff  of  the  county  for  service.  The  facts 
he  expects  to  be  able  to  prove  by  this  witness  are  thereupon 
set  forth  in  detail.    He  continues : 

"That  he  [defendant]  cannot  prove  said  facts  by  any  other 
witness.  That  he  can  procure  the  attendance  of  said  witness, 
Len  Taylor,  at  the  next  jury  session  of  this  court.  That  said 
testimony  is  material  to  defendant's  defense.  That  the  said 
witness  is  not  absent  by  the  consent  or  procurement  of  the 
defendant." 

The  county  attorney  in  behalf  of  the  state  opposed  the 
granting  of  the  postponement  of  the  trial  on  account  of  the 
absence  of  the  witness  Len  Taylor,  and  in  support  of  his 
opposition  to  such  postponement  filed  an  affidavit  setting 
forth  the  diligence  used  by  the  county  attorney  to  locate  the 
said  absent  witness.  A  number  of  subpoenas  were  caused 
to  be  issued  and  placed  in  the  hands  of  the  sheriff  of  Navajo 
county  and  in  the  hands  of  the  sheriffs  of  other  counties  of 
the  state,  and  all  of  which  have  been  returned  not  served  be- 
cause the  witness  could  not  be  found.  The  county  attorney 
in  his  affidavit  denies  that  the  witness  would  testify  as  con- 
tended by  the  defendant,  and.  sets  forth  the  substance  of  the 
facts  the  state  alleges  it  can  prove  by  the  said  witness  in 
support  of  the  charge,  and  alleges  that  the  witness  is  not 
absent  by  the  consent  or  procurement  of  the  prosecution. 
Upon  due  consideration,  the  court  denied  the  defendant's 
motion  for  a  postponement  of  the  trial.  Such  order  is  urged 
on  this  appeal  as  error. 

The  appellant  in  his  brief  complains  that  the  court  failed 
to  admonish  the  jury  as  required  by  law  upon  a  number  of 
occasions  when  the  jury  retired  from  the  court  in  charge  of 
the  bailiffs.  The  minutes  of  the  court  are  silent  upon  this 
matter,  but  the  question  is  raised  for  the  first  time  on  this 
appeal.  This  court  must  presume,  the  record  being  silent, 
that  the  trial  court  performed  its  duty,  and  will  not  inquire 
for  the  first  time  on  appeal  whether  that  duty  has  been 
violated;  the  record  being  silent  with  regard  to  the  matter. 
The  defendant  was  present  at  the  trial  and  may  have  ob- 
jected, and  should  have  objected  to  any  failure  of  the  trial 
court  to  follow  the  prescribed  procedure.  We  presume  if 
defendant  deemed  his  rights  jeopardized  by  the  alleged  omis- 
sion he  would  have  timely  objected,  and  if  he  saw  and  did 
not  object,  or  failed  to  see  any  irregularity  in  the  matter,  he 
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waived  it,  and  cannot  be  heard  to  complain  for  the  first  time 
on  appeal. 

The  appellant  depends  upon  Fertig  v.  State,  14  Ariz.  540, 
133  Pac.  99,  as  supporting  his  proposed  motion  to  set  aside 
the  information.  In  that  case  we  had  before  us  for  con- 
sideration the  sufficiency  of  a  commitment  to  justify  the 
county  attorney  filing  an  information  based  thereon.  The 
commitment  in  question  ordered  the  defendant  held  to  an- 
swer a  charge  of  ** felony,"  and  the  information  filed  charged 
the  commission  by  the  defendant  of  rape.    There  we  said : 

*'The  order  of  commitment  may  be  for  an  entirely  dif- 
ferent offense  from  that  charged  in  the  complaint.  The 
magistrate  may  hold  defendant  for  *any  public  offense*  of 
which  he  has  no  jurisdiction  to  try  and  determine." 

The  commitment  having  recited  that  the  defendant  was 
held  to  answer  the  crime  of  felony,  which  was  made  to  ap- 
pear to  the  magistrate  from  the  evidence  adduced  had  been 
committed.  The  crime  to  answer  which  the  accused  is  held 
must  be  determinable  from  the  order  committing  the  accused 
to  answer.  If,  by  an  examination  of  the  magistrate's  order 
committing  the  accused  to  answer,  the  prosecuting  attorney 
is  able  to  definitely  determine  and  exactly  know  the  particu- 
lar crime  the  accused  has  been  held  to  answer,  then  it  is  the 
plain,  simple  duty  of  the  prosecutor  to  prepare  the  informa- 
tion charging  the  accused  with  the  commission  of  the  offense 
for  which  the  accused  has  been  held  to  answer.  In  this  case 
the  magistrate  examined  the  accused  on  a  charge  of  rape,  and 
from  the  evidence  he  became  satisfied  that  the  defendant  is 
guilty  "as  charged"  and  held  him  to  answer  the  "same." 
Could  the  prosecuting  officer  be  mistaken  as  to  what  crime 
the  magistrate  believed  had  been  committed  for  the  commis- 
sion of  which  the  accused  was  held  to  answer?  I  think  not. 
The  crime  for  the  commission  of  which  the  accused  was  held 
to  answer  was  that  charged  in  the  complaint,  and  no  other. 
Had  the  order  of  commitment  declared  that  the  magistrate 
believed  from  the  evidence  produced  that  a  felony  had  been 
committed  and  thereupon  ordered  the  accused  held  to  answer 
the  same,  we  would  have  then  a  parallel  case  with  the  Fertig 
case.  The  prosecuting  attorney  must  be  credited  with  hav- 
ing some  degree  of  understanding,  and  so  credited  when  he 
took  up  the  order  of  commitment  and  found  that  this  accused 
was  held  to  answer  a  charge  proven  to  the  satisfaction  of  the 
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magistrate.  He  could  not  be  mistaken  as  to  the  nature  of 
the  charge  proven,  because  a  casual  reference  to  the  com- 
plaint by  which  the  charge  is  set  forth,  and  which  was  the 
matter  examined  into,  reveals  certainly,  definitely,  and  ex- 
actly that  the  charge  was  one  of  rape  alleged  to  have  been 
committed  by  the  accused  upon  Eva  Dick.  Had  the  prose- 
cuting attorney,  by  the  information  filed,  charged  the  defend- 
ant with  the  commission  of  a  felony  other  than  violent  rape, 
the  information  would  have  been  subject  to  dismissal  under 
the  principle  laid  down  in  the  Fertig  case. 

The  court  correctly  refused  to  permit  the  defendant  to 
withdraw  his  plea  of  not  guilty  for  the  purpose  of  moving 
to  set  aside  the  information  for  the  reasons  and  on  the 
grounds  urged. 

The  refusal  of  the  trial  court  to  grant  the  defendant's  ap- 
plication to  postpone  the  trial  of  the  cause  until  the  next  jury 
term  of  the  court,  because  of  the  absence  of  Len  Taylor,  a 
witness,  was  asserted  as  a  ground  for  a  new  trial,  and  prop- 
erly so,  under  subdivision  4  of  section  1105  of  the  Penal  Code 
of  Arizona  of  1913,  to  wit : 

"When  a  verdict  has  been  rendered  against  the  defendant 
the  court  shall,  upon  his  application,  grant  a  new  trial,  in 
the  following  cases:  ...  (4)  When  the  court  has  committed 
any  material  error,  calculated  or  tending  to  injure  the  rights 
of  the  defendant." 

"When  an  action  is  caUed  for  trial,  or  at  any  time  pre- 
vious thereto,  the  court  may,  upon  suflScient  cause,  direct  the 
trial  to  be  postponed  to  another  day."  Section  1012,  Penal 
Code  1913. 

The  cause  shown  by  the  affidavit  of  the  defendant  for  a 
postponement  of  the  trial  consisted  of  the  showing  that  the 
defendant  expected  to  prove  by  Len  Taylor,  the  absent  wit- 
ness, the  following  circumstances,  briefly  stated,  to  wit:  He 
expected  Len  Taylor  to  testify  that  defendant  was  introduced 
to  Eva  Dick  as  Charles  Quayle,  his  true  name ;  that  Eva  Dick, 
and  two  other  persons,  rode  with  the  defendant  in  defend- 
ant's one-seated  Ford  automobile  immediately  following  the 
first  meeting  and  the  introduction  of  the  defendant  to  Eva 
Dick;  that  thereafter  other  rides  with  the  like  number  of 
persons  were  had  in  the  same  automobile,  and  on  each  said 
occasion  the  time  was  at  night  after  8  o'clock,  and  on  each 
of  said  occasions  and  rides  the  defendant  drove  the  machine; 


Digitized  by  LjOOQIC 


96  QuATLB  v.  Statb,  [19  Ariz, 

that  Eva  Dick  sat  next  to  defendant,  and  another  woman  sat 
next  to  Eva  Dick,  and  Len  Taylor  stood  behind  the  seat ; 
that  on  each  of  said  occasions  EVa  Dick  kissed  and  caressed 
the  defendant  a  number  of  times  while  riding;  that  on  the 
night  of  the  11th  of  September,  1915,  the  defendant,  Eva 
Dick,  Miss  Shank,  and  Len  Taylor  started  for  a  ride  in  the 
same  machine,  occupying  about  the  same  relative  positions  in 
the  machine  as  above  described;  that  after  riding  a  little 
while  some  member  of  the  party  suggested  going  to  a  dance ; 
this  suggestion  was  acceptable,  and  they  proceeded  to  the 
dance,  and  the  party  danced  for  a  short  time;  that  Eva  Dick 
wore  white  stockings  on  that  night  at  the  dance.  This  is  the 
substance  of  the  testimony  the  defendant  expected  to  prove 
by  Len  Taylor.  He  alleges  that  Len  Taylor  is  a  material 
witness,  and  that  he  is  unable  to  prove  the  foregoing  matters 
by  any  other  witness,  and  that  defendant  will  be  able  to  have 
Len  Taylor  present  at  the  next  jury  term  of  the  court. 

The  court  determined  the  issues  raised  by  the  motion  and 
opposition  thereto  against  the  defendant's  contention.  The 
granting  of  a  postponement  of  the  trial  is  a  matter  within 
the  sound  legal  discretion  of  the  trial  court,  and,  when  the 
action  of  the  court  is  brought  into  question  on  appeal,  the 
ruling  made  will  not  be  disturbed  by  an  appellate  court 
unless  it  is  made  to  appear  that  such  discretion  has  been 
abused,  to  the  defendant's  prejudice.  The  trial  court  re- 
viewed its  order  refusing  to  postpone  the  trial  of  the  cause, 
passing  on  the  twelfth  paragraph  of  defendant's  motion  for 
a  new  trial,  and  reaffirmed  the  former  ruling  made,  "both 
upon  the  showing  made  at  the  time  of  the  motion  for  the  con- 
tinuance, and  the  showing  made  at  this  time" — ^the  time  of 
ruling  on  the  motion  for  a  new  trial. 

In  support  of  the  motion  for  a  new  trial  upon  the  ground 
of  error  in  refusing  a  postponement  of  the  trial,  the  defend- 
ant reasserted  the  materiality  of  Len  Taylor's  testimony,  and 
excused  his  absence  from  the  trial,  as  a  further  reason  why 
the  trial  should  have  been  postponed,  that  witness  Len  Taylor 
was  absent  because  of  threats  made  against  him  by  Eva  Dick 
at  a  conversation  had  on  September  13,  1915,  which  fact  was 
unknown  to  defendant  until  after  the  trial  was  finished.  The 
affidavit  of  Len  Taylor  is  presented  in  support  of  the  motion, 
and  bears  date  of  April  1,  1916.  The  verdict  was  returned 
and  recorded  March  3, 1916.    The  motion  for  a  new  trial  was 
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filed  April  3,  1916,  and  on  the  same  day  was  denied.  In  his 
aflSdavit  made  before  a  notary  public  at  Winslow,  Navajo 
county,  on  said  first  day  of  April,  Len  Taylor  states  that  he 
absented  himself  from  the  jurisdiction  of  the  court  for  the 
reason  of  a  conversation  had  with  Eva  Dick  in  the  city  of 
Winslow  on  the  thirteenth  day  of  September,  1916. 

"...  And  as  a  result  of  said  conversation  a£Sant  left  his 
home  and  the  process  of  this  court  for  the  reason  that  affiant 
was  threatened  by  the  said  Eva  Dick  during  this  last- 
mentioned  conversatipn,  and  in  order  to  protect  himself  from, 
and  in  order  not  to  have  himself  implicated,  as  a  defendant, 
in  any  wrongful  criminal  prosecution,  he  left  the  jurisdiction 
of  this  court  in  order  that  he  could  not  be  subpoenaed  as  a 
witness  on  behalf  of  the  defendant  in  the  above-entitled 
cause." 

From  this  fact  alone  the  court  would  have  permitted  the 
court's  process  abused  by  granting  a  postponement,  and  the 
fact  is  evident  that  the  witness  would  have  been  absent  at  the 
next  jury  term  of  the  court,  and  all  future  terms  of  the  court 
until  this  cause  was  disposed  of.  He  shows  most  clearly  and 
unequivocally  that  his  purpose  was,  and  still  is,  to  avoid  the 
process,  of  the  court  to  the  end  that  he  will  not  be  required  to 
give  testimony  on  the  trial  of  this  charge.  Neither  the  state 
nor  the  accused  can  have  the  benefit  of  his  testimony  in  this 
case  at  any  time,  is  the  matter  made  definite  by  this  portion 
of  his  affidavit.  The  matter  of  the  correctness  of  the  order 
refusing  to  postpone  the  trial  is  cleared  of  all  doubt  by  Len 
Taylor's  purported  affidavit  in  support  of  the  motion  for  a 
new  trial  urged  on  that  ground. 

The  appellant  contends  that  the  evidence  fails  to  sustain 
the  conviction  in  the  particular  that  the  evidence  fails  to 
show  resistance  on  the  part  of  the  prosecutrix  which  was  over- 
come by  the  accused.  The  appellant  does  not  contend  that 
all  evidence  of  resistance  is  wanting  in  the  record,  but  seems 
to  contend  that  the  evidence  is  insufficient  in  this  class  of 
criminal  cases  to  justify  a  conviction.  He  refers  to  Sowers 
V.  Territory,  6  Okl.  436,  50  Pac.  257,  as  a  portion  of  his 
argument. 

The  authorities  treating  criminal  law  subjects  have  for  a 
long  period  of  time  treated  rape  as  exceptional  in  the  par- 
ticulars of  an  examination  into  the  sufficiency  of  the  evidence 
to  support  a  conviction,  and  in  matters  of  procedure  differing 
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from  the  rules  of  procedure  in  ordinary  criminal  cases.  As 
said  in  Sowers  v.  Territory,  supra: 

''Sir  Matthew  Hale,  in  1  Pleas  of  the  Crown  (Ed.  1778), 
p.  363,  distinguishes  this  character  of  case  and  the  procedure 
from  other  criminal  cases,  and  lays  down  certain  rules  and 
admonitory  advice  that  have  been  approved  by  the  courts  of 
every  jurisdiction  since  that  day.  He  says:  *It  is  true  that 
rape  is  a  most  detestable  crime,  and  therefore  severely  to  be 
punished,  with  death ;  but  it  must  be  remembered  that  it  is  an 
accusation  easily  to  be  made,  and  hard  to  be  proved,  and 
harder  to  be  defended  by  the  party  accused,  though  never  so 
innocent'  " 

iEe  mentions  some  instances,  and  comments  on  them,  and 
continues  : 

"I  only  mention  these  instances  that  we  may  be  more  cau- 
tious upon  trials  of  offenses  of  this  nature,  wherein  the  court 
and  jury  may  with  so  much  ease  be  imposed  upon  without 
great  care  and  vigilance,  the  heinousness  of  the  offense  many 
times  transporting  the  judge  and  the  jury  with  so  much  indig- 
nation that  they  are  hastily  carried  to  the  conviction  of  the 
person  accused  thereof,  by  the  confident  testimony,  sometimes 
of  malicious  and  false  witnesses." 

The  information  charges  rape  as  defined  by  section  231, 
subdivision  3,  of  the  Penal  Code  of  1913,  as  follows : 

"Rape  is  an  act  of  sexual  intercourse  accomplished  with  a 
female,  not  the  wife  of  the  perpetrator,  under  either  of  the 
following  circumstances :  ...  (3)  Where  she  resists,  but  her 
resistance  is  overcome  by  force  or  violence." 

Section  233  of  the  Penal  Code  of  1913,  provides  that: 

"The  essential  guilt  of  rape  consists  in  the  outrage  to  the 
person  and  feelings  of  the  female.  Any  sexual  penetration 
however  slight,  is  suflScient  to  complete  the  crime." 

The  accused  testified  on  the  trial  in  his  own  behalf,  and 
from  his  testimony  and  from  all  of  the  testimony  in  the  case, 
the  only  circumstance  urged  as  tending  to  contradict  the 
claim  made  by  the  prosecutrix  that  she  resisted  the  accused's 
assault,  and  that  her  resistance  was  maintained  until  over- 
come by  force,  is  the  circumstance  that  the  prosecutrix  per- 
sisted in  her  wish  that  the  accused  would  marry  her  after  the 
crime  was  committed  and  until  she  was  informed  that  the 
accused  was  already  married.  The  accused  insisted  on  the 
trial,  and  yet  insists  on  this  appeal,  that  this  prosecution  is 
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prompted  by  a  motive  for  revenge  for  the  broken  promise  of 
marriage  and  his  inability  to  keep  such  promise  because  of 
his  having  a  wife  and  family  of  two  small  children,  of  which 
prosecutrix  was  not  informed  by  him  when  she  agreed  to 
marry  him. 

The  record  contains  no  evidence  of  physical  facts  corrobo- 
rating the  story  of  the  accused  bearing  on  the  matters  of  the 
alleged  consent  and  nonresistance,  but  the  story  told  by  the 
prosecutrix  of  the  force  used  by  the  accused  to  overcome, 
and  which  did  overcome  her  resistance,  is  corroborated  by  the 
physical  facts  in  evidence,  and  if  such  facts  are  true,  and  the 
jury's  verdict  brands  them  true,  they  are  silent  witnesses, 
which  testify  in- such  terms  as  may  carry  belief  to  a  moral 
certainty  and  to  the  exclusion  of  any  hypothesis  other  than 
the  guilt  of  the  accused.  The  very  fact  appearing  that  this 
girl  was  found  trying  to  hide  her  shame,  trying  to  get  away 
from  the  publicity  brought  about  by  the  prosecution  of  the 
accused  on  this  charge,  would  not  be  proof  or  evidence  tend- 
ing to  disprove  her  story  of  the  outrage.  While  the  evidence 
discloses  that  the  prosecutrix  said  and  did  inconsistent  things 
after  the  occurrence  was  past,  she  at  no  time  told  any  per- 
son a  different  story  of  the  manner  and  means  used  by  the 
accused  in  accomplishing  the  outrage — ^from  the  story  she 
told  in  the  beginning  of  the  prosecution  and  on  the  stand 
while  testifying  as  a  witness.  The  jury  saw  all  of  the 
witnesses,  heard  them  testify,  and  had  the  opportunity  to 
observe  their  manner  while  testifying  and  to  observe  many 
things  which  were  or  may  have  been  convincing  to  a  juror, 
but  impossible  of  recording  for  the  consideration  of  an  appel- 
late court.  In  the  absence  from  the  record  of  many  of  the 
things  which  a  juror  would  have  the  opportunity  to  observe 
during  the  course  of  the  trial,  the  testimony  is  yet  convincing 
that  the  jury  had  ample  evidence  upon  which  to  base  a  ver- 
dict of  guilty. 

The  character  of  the  evidence  is  such  that  a  due  regard  for 
decency  justifies  us  in  omitting  a  review  in  detail  from  this 
opinion.  Suffice  it  to  say  that  the  evidence  amply  sustains 
the  verdict  rendered. 

The  appellant  moved  for  a  new  trial,  alleging  as  grounds 
therefor,  among  others,  not  heretofore  discussed,  that  new 
evidence  was  discovered  material  to  the  defense,  and  because 
the  witness  ''Len  Taylor  was  caused  to  leave  the  jurisdiction 
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of  this  court  by  threats  of  the  prosecuting  witness."  In  sup- 
port of  the  motion  for  a  new  trial  upon  all  questions,  the 
appellant  produced  the  aflSdavits  of  Len  Taylor,  Annie  Dur- 
ham, and  C.  E.  MuUins.  The  aflSdavit  of  Len  Taylor  is  not 
worthy  of  serious  consideration  by  any  court,  for  the  reason 
the  aflSdavit  states  that  he  is  a  resident  of  Winslow,  Arizona, 
and  absented  himself  because  of  fear  of  a  criminal  prosecu- 
tion, and  intimates  nowhere  that  he  will  ever  testify  with  re- 
gard to  this  matter.  He  does  not  obligate  himself  to  appear 
and  testify  in  the  case  at  any  time  or  at  all.  He  sets  forth 
certain  matters  alleged  to  be  within  his  knowledge  and  swears 
they  are  true ;  but  all  of  the  matters  set  forth  in  his  aflSdavit 
have  been  threshed  over  by  other  witnesses  who  testified,  and 
they  are  not  evidence  newly  discovered.  If  he  should  be  in- 
duced to  come  forward  and  testify  to  the  matters  and  things 
he  says  are  within  his  knowledge,  the  eflfect  of  his  testimony 
would  be  to  contradict  in  some  slight  particulars  the  evidence 
given  by  some  other  witness.  He  mentions  that  the  prose- 
cuting witness  stated  to  him  on  September  13,  1915,  that 
■*'I  am  going  to  get  Charlie  Quayle  for  trying  to  have  inter- 
course with  me  last  night."  This  is  in  eflfect  impeaching  the 
statements  of  both  the  accused  and  prosecutrix. 

The  aflSdavit  of  Annie  Durham  was  presented.  She  de- 
tails a  statement  which  she  swears  was  made  to  her  by  the 
prosecutrix  at  a  restaurant,  relative  to  the  prosecution  of  the 
case,  as  follows: 

"Anna,  I  was  warned  I  had  to  do  it,  because  Mr.  Jordan 
told  me  that  it  would  be  perjury  if  I  did  not  tell  the  same 
story  I  told  before  the  justice  of  the  peace,  and  he  said  he 
would  prosecute  me  even  if  he  did  hate  to  do  it.  So  I  had  to 
do  what  he  told  me.  I  know  it  put  Quayle  in  bad,  but  I  can't 
help  it,  because  I  don't  want  to  get  into  any  more  trouble 
myself." 

This  witness  testified  in  the  case,  referred  in  a  general  way 
to  the  same  matter,  stated  that  she  had  told  the  accused  and 
his  counsel  about  the  conversation  had  with  the  prosecutrix, 
and  certainly,  in  the  circumstances,  the  statement  detailed  in 
the  aflSdavit  was  made  known,  and  is  not  evidence  newly  dis- 
covered within  the  rule  authorizing  a  new  trial,  nor  does  it 
tend  to  show  the  former  statements  made  of  the  matter  were 
untrue. 
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The  affidavit  of  C.  F.  MuUins  details  a  statement  alleged 
to  have  been  made  by  the  prosecutrix  at  San  Diego,  Cali- 
fornia, on  the  twenty-fifth  day  of  March,  1916.  The  state- 
ment is  a  detail  of  the  things  the  prosecutrix  said  she  told 
Len  Taylor  on  the  Monday  night  after  the  assault.  The 
effect  is  that  she  told  Len  Taylor  what  Miss  O'Hearn  had 
told  prosecutrix  could  be  done  about  a  civil  action  against 
Quayle,  with  a  request  that  Len  Taylor  would  keep  quiet 
about  the  matter.  She  stated  further:  That  she  did  not 
know  that  Quayle  could  be  imprisoned.  That  she  tried  to 
straighten  the  matter  out  several  times,  but  the  officers  would 
not  allow  her  to  do  so.  They  threatened  to  put  her  in  jail 
if  she  did  not  prosecute  the  case.  "They  promised  me  new 
clothes  if  I  would,  and  after  this  I  thought  I  had  better  stick 
to  my  first  story.  If  you  can  get  this  whole  matter  fixed  up 
without  getting  me  into  trouble,  I  will  do  the  right  thing.'* 
Conceding  that  this  impeaching  affidavit  was  sufficient  upon 
which  to  grant  a  new  trial  for  any  purpose,  yet  the  affiant 
does  not  give  his  place  of  residence.  The  affidavit  was  made 
in  San  Diego,  in  the  state  of  California,  where  he  is  presumed 
to  reside.  He  does  not  state  that  he  will  testify  to  the  facts 
stated  either  before  the  court  or  otherwise.  If  testified  to, 
would  a  jury  believe  them!  If  they  believed,  would  they 
therefrom  disbelieve  that  this  defendant  ravished  the  girl  in 
the  manner  she  testified  he  did  f  She  did  not  deny  the  truth 
of  her  first  story. 

The  showing  made  by  the  affidavits  produced  is  not  suffi- 
cient to  justify  a  court  in  vacating  a  verdict  and  granting  a 
new  trial,  for  the  reason  Annie  Durham  testified  fully  at  the 
trial ;  Len  Taylor  evaded  the  process  of  the  court  to  avoid  tes- 
tifying in  behalf  of  the  accused,  and  does  not  state  in  his  affi- 
davit that  he  will  not  do  the  same  thing  again ;  and  Mullins 
is  presumed  to  be  in  California  and  does  not  oflfer  to  testify. 
If  they  should  all  appear  and  testify  to  the  matters  tbey  state 
are  within  their  knowledge,  the  evidence  given  would  he 
cumulative,  contradictory,  or  impeaching  in  character,  and  it 
is  not  at  all  certain  or  probable  that  a  different  result  would 
follow. 

The  appellant  contends  that  the  venue  was  not  proven. 
This  contention  is  without  merit.  The  appellant  in  his  state- 
ment and  testimony  is  very  careful  to  show  that  the  place 
where  the  only  transaction  between  the  accused  and  prose- 
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cutriz  took  place  was  within  one-half  mile  of  the  Hanrey 
House  in  the  town  of  Winslow.  Window  is  in  Navajo 
county.  Appellant  is  well  acquainted  in  that  vicinity  from 
his  long  period  of  residence  there.  The  girl  was  a  stranger, 
had  lived  at  Winslow  about  three  weeks,  and  would  not  be  as 
well  informed  of  locality  on  a  dark  night  as  the  accused 
would  be.  That  a  great  distance  was  traveled  after  leaving 
the  dance  hall  to  the  place  of  the  crime,  and  from  that  place 
on  the  return  to  the  Harvey  House,  as  the  prosecutrix  testi- 
fied, is  not  significant  of  any  great  distance  from  the  place  of 
the  crime  to  the  Harvey  House.  The  distance  traveled  at 
night  in  a  level  country  is  no  indication  of  the  distance 
between  the  starting  and  stopping  points.  The  evidence  is 
ample  from  which  to  reasonably  draw  the  inference  that  the 
crime  was  committed  in  Navajo  county  as  alleged.  The 
matter  could  have  been  readily  established  by  the  simple 
means  of  a  few  questions.  It  is  an  inexcusable  neglect  for 
the  prosecution  to  omit  direct  proof  of  the  venue  in  the  trial 
of  every  criminal  case,  and  trust  to  the  uncertainty  of  the 
proof  of  facts  from  which  the  venue  may  be  inferred;  yet 
sometimes  this  occurs,  and  this  is  one  of  the  times  of  its 
occurrence.  The  proof  is  in  this  record,  and  sustains  the 
conviction. 

The  instructions  complained  of  wrought  no  prejudice  to  the 
appellant's  rights. 

Upon  the  whole  case,  no  reversible  error  in  the  pleadings 
or  proceedings  has  been  committed,  and  the  accused  has  been 
awarded  a  fair  and  impartial  trial.  Consequently,  I  am  of 
the  opinion  the  judgment  must  be  affirmed. 

Affirmed. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


For  authorities  diaeusBing  the  qaestion  of  cumulative  evidence  at 
grounds  for  new  trial  in  criminal  oaaes,  see  note  in  46  I*.  S.  A.  (N.  B.) 
903. 
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[CiTa  No.  1^77.    PQed  May  26,  1917.] 
[176  Pac.  73.] 

SCHOOL  DISTRICT  No.  3  OF  GREENLEE  COUNTY, 
STATE  OF  ARIZONA,  a  Corporation,  AppeUant,  v. 
LUCILLE  HILL,  AppeUee. 

1.  Appeal  and  EBBOR^-FBivoLons  Appxal^Dismissau — ^Where  from  the 

motion  papers  it  is  apparent  that  appeal  has  been  taken  solely  for 
delay,  appellee's  motion  to  docket  and  dismiss  appeal  will  be  granted. 

2.  Costs— Fbivolous  Appeal— Damages.— Where  appeal  has  been  taken 

solely  for  delay,  on  dismissal  an  award  of  damages  will  be  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Greenlee.    F.  B.  Laine,  Judge.    Appeal  diamissed. 

Mr.  E.  V.  Horton,  County  Attorney,  for  Appellant 

Mr.  L.  Kearney,  for  Appellee. 

PER  CURIAM. — The  appellee  moves  to  docket  and  dismiss 
this  appeal.  The  proofs  accompanying  the  motion  show  that 
the  appellant  has  not  met  its  obligation  to  prosecute  said 
appeal  with  reasonable  diligence  and  to  effect.  From  the 
motion  papers  it  is  apparent  that  the  appeal  has  been  taken 
solely  for  delay. 

It  is  therefore  ordered  that  said  appeal  be  docketed  in 
this  court  and  the  same  be  and  it  is  hereby  dismissed.  It 
is  further  ordered  and  adjudged  that  appellee  do  have  and 
recover  from  said  appellant  the  sum  of  twenty-five  dollars 
($25)  as  damages  for  a  frivolous  appeal.  Appellee  recovers 
her  costs. 
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[CaiTil  No.  1640.    Piled  June  23,  1917.] 
[165  Pac.  1097.] 

WARREN  COMPANY,  a  Corporation,  Appellant,  ▼. 
L.  WILLARD  WHITT,  a  Minor,  by  NANCY  M. 
STONE,  His  Guardian  Ad  Litem,  Appellee. 

1.  Stbebt  Bailboads — ^Maintenance  of  Boao — Action  fob  Injuries. — 

In  an  action  against  a  street  railroad  company  for  personal  in- 
juries sustained  on  account  of  the  overtuming  of  plaintiff's  automo- 
bile due  to  the  defective  condition  of  the  track,  evidence  held  to 
sustain  a  finding  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence in  driving  at  an  excessive  rate  of  speed. 

2.  Street  Bailboads — Action  fob  Injury — ^Pleading. — ^In  an  action 

against  a  street  railroad  company  for  injuries  due  to  overturning 
of  plaintiff's  automobile  because  of  the  defective  condition  of  the 
track,  that  plaintiff  was  guilty  of  negligence  in  violating  the  speed 
ordinances  ^ould  not  be  considered  when  not  pleaded. 

[As  to  rights,  duties,  and  obligations  of  street  railroads  with 
respect  to  streets,  see  note  in  25  Am.  St  Sep.  475.  ]< 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    A.  G.  McAlister,  Judge.    Affirmed. 

STATEMENT  OP  CASE  BY  THE  COURT. 

The  appellee,  as  plaintiff,  commenced  this  action  against 
the  appellant  to  recover  damages  alleged  to  have  been  suffered 
by  the  plaintiff  resulting  from  the  negligent  manner  in  which 
appellant  maintained  its  street  railroad  tracks  within  the 
corporate  limits  of  the  city  of  Bisbee,  in  violation  of  the  ex- 
press terms  of  Ordinance  No.  Ill  of  the  city  of  Bisbee.  Said 
Ordinance  No.  Ill  is  the  grant  of  the  franchise  to  appellant 
to  use  the  streets  of  the  city  corporation  for  the  purposes  of 
its  street  railroad  tracks  and  cars,  upon  condition  that  it 
keep  the  rails  and  tracks  of  said  street  railway  within  the 
city  of  Bisbee  constantly  in  repair,  flush  with  the  road  or 
street,  and  in  such  manner  that  carriages  and  any  other 
vehicles  may  easily  and  freely  cross  the  same  at  all  points 
and  in  all  directions  without  obstruction. 

On  April  22,  1914,  late  at  night,  plaintiff  was  driving  an 
automobile  along  a  street  upon  which  defendant  maintained 
its    street    railroad.    The    automobile    overturned,    pinning 
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plaintiff  under  it,  and  the  injuries  for  which  plaintiff  elaimft 
damages  were  inflicted.  The  plaintiff  claims  that  the  defend- 
ant's failure  to  place  its  railroad  track  in  the  condition  re- 
quired by  said  ordinance  was  the  proximate  cause  of  the 
injuries,  and  the  defendant  contends  that  the  injuries  were 
caused  from  plaintiff's  negligent  driving  of  the  automobile 
at  a  rate  of  speed  prohibited  by  an  ordinance  of  the  city. 
The  cause  was  submitted  to  the  jury,  and  the  jury  returned 
a  verdict  for  the  plaintiff  assessing  his  damages  at  $7,000. 
Judgment  followed  the  verdict.  From  the  judgment  and 
from  an  order  refusing  a  new  trial,  the  defendant  appeals. 

Messrs.  Knapp  &  D'Autremont  and  Mr.  H.  E.  Pickett,  for 
Appellant. 

Messrs.  Williams  &  Flanigan,  for  Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Facts  a^  Above).— 
The  appellant  has  assigned  numerous  errors,  but  the  assign- 
ments so  made,  in  effect,  amount  to  an  assignment  that  the 
verdict  and  judgment  are  not  sustained  by  the  evidence. 

The  appellant  frankly  admits  that  the  assignments  of  error 
raise  two  prinqipal  contentions,  viz.:  (1)  That  plaintiff  was 
guilty  of  contributory  negligence  in  driving  and  operating 
his  automobile ;  and  (2)  that  plaintiff  was  driving  the  auto- 
mobile at  an  excessive  rate  of  speed  in  violation  of  Ordinance 
No.  183,  and  was  therefore  guilty  of  negligence  precluding 
his  recovery. 

The  defendant  as  special  defenses  to  the  action  set  forth 
that  the  plaintiff's  negligence  caused  the  injury  and  damages, 
and  that  the  particular  negligence  so  referred  to  consisted  in 
this:  That  the  automobile  was  ** driven  by  plaintiff  in  a  care- 
less, negligent,  improper,  and  unskillful  manner,  and  at  an 
unlawful,  unreasonable,  excessive,  reckless,  and  dangerous 
rate  of  speed,  to  wit,  at  a  rate  of  speed  exceeding  15  miles 
per  hour,  in  violation  of  Ordinance  No.  183  of  the  City  of 
Bisbee."  A  further  defense  of  contributory  negligence  is 
set  forth  and  alleged  to  consist  of  the  same  acts,  viz.,  driving 
at  a  rate  of  speed  in  excess  of  15  miles  per  hour  in  violation 
of  said  ordinance. 

The  charter  duty  of  the  defendant  to  keep  its  railroad 
track  in  a  safe  condition  for  use  of  carriages  and  like  vehicles 
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is  not  in  dispute.  The  fact  that  defendant  had  failed  to  per- 
form its  said  daty  is  likewise  not  in  dispute.  On  the  other 
hand,  the  parties  seem  to  consider  as  a  fact  that  the  rails  and 
ties  of  the  track  were  exposed  from  the  Bridge  Boad  street 
crossing,  near  which  the  automobile  came  into  contact  with 
the  railroad  track,  southerly  along  Tombstone  Canyon  street 
to  the  point  where  the  automobile  was  found  overturned,  a 
distance  of  178  feet. 

The  manner  and  means  by  which  plaintiff  came  in  contact 
with  the  dangerous  track  are  in  dispute,  and  the  cause  of  the 
overturning  of  the  automobile  is  a  matter  of  controversy. 
Conflicting  evidence  supports  either  side  of  the  controversies. 

The  issue  presented  by  the  pleadings  is  whether  the  injuries 
resulted  from  plaintiff's  driving  the  automobile  at  a  rate  of 
speed  in  excess  of  15  miles  per  hour.  The  defendant  offered 
evidence  in  support  of  its  special  defenses;  that  is,  evidence 
tending  to  show  that  plaintiff  was  driving  the  automobile  at 
a  rate  of  speed  from  20  to  25  miles  per  hour  as  the  machine 
was  approaching  the  Bridge  Boad  street  crossing  near  which 
crossing  the  automobile  came  into  contact  with  defendant's 
railroad  track.  Such  testimony  was  contradicted  by  a  state- 
ment in  writing  signed  and  sworn  to  by  the  same  witness 
made  out  of  court  a  considerable  period  of  time  prior  to  the 
trial.  On  cross-examination  of  the  plaintiff,  he  states  that 
he  may  have  been  driving  at  the  rate  of  17  miles  per  hour  at 
the  point  mentioned,  but  his  best  recollection  and  judgment 
was  that  he  was  not  driving  at  a  rate  of  speed  to  exceed  15 
miles  per  hour.  One  witness  testified  that,  from  the  time  the 
automobile  came  into  contact  with  the  railroad  track  until  it 
left  the  track,  a  distance  traveled  of  about  100  feet,  the  time 
in  which  the  distance  of  100  feet  was  traveled  was  from  2  to 
3  seconds.  The  defendant  offered  testimony  tending  to  prove 
that  the  distance  from  the  Bridge  Road  crossing  to  the  point 
at  which  the  automobile  stopped  overturned  is  178  feet. 
Defendant  contends  that  this  evidence  is  not  disputed,  and 
conclusively  shows  that  plaintiff  was  traveling  at  a  rate  ex- 
ceeding 15  miles  per  hour  from  the  Bridge  Road  crossing  to 
the  point  of  the  injury.  Conceding  the  correctness  of  the 
witness'  estimate  of  the  time  required  to  make  the  distance 
of  178  feet,  to  wit,  three  seconds,  then  he  was  traveling  at 
the  rate  of  about  38  miles  per  hour.  The  plaintiff  testified 
that,  when  he  came  into  contact  with  the  railroad  track,  he 
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disengaged  the  power  on  his  automobile  and  applied  the 
brakes.  He  only  applied  the  power  and  released  the  brakes 
when  he  made  efforts  to  steer  the  machine  away  from  the 
railroad  track.  Such  testimony  conflicts  with  the  testimony 
of  defendant's  said  witness,  for  the  reason  common  experi- 
ence teaches  that,  if  a  vehicle  is  traveling  at  the  rate  of  25 
miles  per  hour  and  turns  on  a  curve  on  to  a  road  where  the 
two  wheels  on  one  side  of  the  vehicle  must  run  over  exposed 
ties,  the  natural  tendency  will  be  to  lessen  the  speed  traveled ; 
that  when  all  the  power  is  removed  when  the  vehicle  reaches 
a  road  such  as  is  here  described,  and  the  brakes  applied,  the 
tendency  is  to  lessen  the  speed  to  a  much  greater  degree. 
Defendant's  theory  is  that  the  speed  was  increased  by  the 
rough  road  and  by  the  application  of  more  power  to  the 
machine  after  the  rough  road  was  encountered.  Hence  the 
evidence  was  conflicting  upon  the  question  of  speed.  One 
other  witness  for  defendant  testified  as  to  the  noise  the 
machine  was  making  just  prior  to  overturning.  This  noise 
awakened  witness,  and  is  described  as  a  noise  like  an  auto- 
mobile makes  when  backing  at  a  furious  rate  of  speed.  This 
is  no  evidence  of  the  speed  the  automobile  was  traveling  which 
the  jury  are  bound  to  regard.  The  bumping  of  the  machine 
over  the  exposed  ties  and  rails  may  have  been  a  satisfactory 
explanation  of  the  noise  concerning  which  the  witness  testified. 
The  vital  fact,  the  speed  at  which  plaintiff  was  driving  at 
the  time  of  the  injury,  remained  to  be  determined  by  the  jury 
from  conflicting  evidence.  The  jury  have  determined  that 
question  in  favor  of  the  plaintiff's  evidence.  Defendant  had 
the  burden  of  proof  in  maintaining  its  special  defenses.  The 
evidence,  although  conflicting,  sustains  the  conclusions  neces- 
sarily reached  by  the  jury.  If  the  jury  believed  from  the 
evidence  that  the  plaintiff  was  driving  the  automobile  at  a 
rate  of  speed  equal  to  15  miles  per  hour  or  less,  then^  of 
course,  the  finding  of  such  to  be  the  fact  effectually  and  com- 
pletely disposes  of  the  defendant's  special  defenses  of  negli- 
gence and  of  contributory  negligence,  because  such  special 
defenses  are  based  upon  the  allegations  that  plaintiff  was  at 
the  time  of  the  injury  driving  his  automobile  at  a  rate  of 
speed  in  excess  of  15  miles  per  hour.  Whether  the  mere  fact 
that  plaintiff  was  violating  the  speed  ordinance  at  the  time 
of  his  injury  would  relieve  the  defendant  of  liability  for  its 
negligence  in  maintaining  the  dangerous  track  is  not  a  ques- 
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tion  of  law  in  this  case.  The  effect  of  the  jury's  verdict  is 
to  detennine  that  plaintiff  was  not  in  fact  so  violating  said 
speed  ordinance,  and  such  determination  has  the  support  of 
substantial  evidence. 

Appellant  contends  on  this  appeal  that  plaintiff  was  driv- 
ing the  automobile  at  a  rate  of  speed  in  excess  of  six  miles 
per  hour,  and  he  was  therefore  guilty  of  negligence  because 
he  was  violating  the  said  speed  Ordinance  No.  183.  This  con- 
tention would  have  a  tendency  to  indicate  that  defendant 
abandoned  its  special  defenses  pleaded.  However,  such  con- 
tention is  suggested  for  the  first  time  on  appeal.  Such  matter 
was  not  made  the  grounds  of  any  defense  pleaded  by  defend- 
ant. Appellant  cannot  now  predicate  error  on  a  state  of 
facts  which  it  failed  to  plead,  and  the  assertion  of  such  as  a 
special  defense  is  necessary  to  be  of  avail. 

I  find  no  reversible  error  in  the  record. 

The  judgment  must  be  afiSrmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 

For  authorities  discussing  the  question  of  liability  of  street  railroad 
eompany  for  defects  in  track  or  street,  see  notes  in  52  L.  S.  A.  448; 
15  L.  B.  A.  (N.  8.)  840. 


[Civil  No.  1539.    Piled  June  23,  1W7.] 
[165  Pae.  1099.] 

MART    A.    MANNION,    Appellant,    v.    THEODORE    M. 
MARSH,  Appellee. 

1.  Ejectment— Necessity  fob  Title  in  Plaintiff— Absence  of  Stat- 

ute.— In  the  absence  of  statute,  it  is  the  universal  rule  that  posses- 
sion of  real  property  is  sufficient  basis  to  authorize  ejectment 
against  mere  strangers  or  intruders. 

2.  Ejectment — Necessity  fob  Title  in  Plaintiff — Constbuction  of 

Statute — ^''Valid  Subsisting  Intebest  in  Real  Pbopebty." — Civil 
Code  of  1913,  paragraph  1628,  providing  that  any  person  having 
"a  valid  subsisting  interest  in  real  property,"  and  a  right  to  imme- 
diate possession,  "may  recover  same  by  action  against  any  person 
acting  as  owner,  landlord  or  tenant'';  paragraph  1629,  providing 
that  plaintiff  must  recover  on  the  strength  of  his  own  title  and  para- 
graph  1631,   providing   that   complaint   may   state   generally   that 
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plaintiff  is  entitled  to  possession,  also  "the  quantity  of  Yds  estate, 
and  the  extent  of  his  interest  therein,  etc./'  do  not  require  more 
than  a  showing  of  mere  possession  to  support  ejectment  against 
strangers. 

3.  Ejectment— Defenss— Interest    in    Public    Lands — "Duplicate 

Beceiveb's  Receipt." — Defendant,  having  filed  a  homestead  entry 
on  public  lands,  was  entitled  to  recover  as  against  plaintiff  in  eject- 
ment who  merely  held  possession  of  a  part  of  such  lands,  in  view  of 
Civil  Code  of  1913,  paragraph  1747,  providing  that  a  certificate  of 
purchase  or  of  location  or  duplicate  receiver's  receipt  of  any  land 
shall  be  prima  facie  evidence  that  the  holder  thereof  is  the  owner, 
and  entitled  to  possession  of  the  land  described  therein  as  against 
every  other  person,  except  the  United  States,  the  "duplicate  receiv- 
er's receipt"  being  intended  to  cover  the  initial  step  to  secure  title 
from  the  government. 

4.  Public  Lands — ^Possessory  Rights — Purpose   of   Statute. — Civil 

Code  of  1913,  paragraph  1747,  was  enacted  for  the  purpose  of  aid- 
ing persons  to  secure  possession  of  their  lands  before  patents  were 
issued,  as  without  the  aid  of  such  statute  the  pre-emptor  or  home- 
steader was  unable  to  dispossess  occupants  of  his  entries. 

[As  to  the  property  or  Invasion  of  possession  for  which  eject- 
ment is  maintainable,  see  note  in  110  Am.  St.  Bep.  568.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Santa  Cruz.    Frank  Baxter^  Judge.    Reversed. 

Mr.  M.  Marsteller,  for  Appellant 

Messrs.  Duffy  &  Purdum,  for  Appellee. 

ROSS,  J.— Prior  to  September  26,  1914,  the  southeast 
quarter  of  the  southeast  quarter  and  lot  6,  section  17,  and 
lots  1  and  2,  section  20,  township  20  south,  range  14  east, 
Santa  Cruz  county,  Arizona,  was  unappropriated  public 
fands.  On  that  day  appellant  entered  it  as  a  homestead  by 
paying  the  legal  filing  fees  to  the  proper  land  office  and  re- 
ceiving therefrom  ** Notice  of  Allowance,''  which  recited  that 
application  had  been  allowed  subject  to  further  compliance 
with  law  and  regulations  applicable  thereto.  At  the  time  the 
land  was  unoccupied  and  unimproved,  except  8.97  acres  along 
its  northern  boundary.  This  piece  of  land  was  included  in 
the  inclosure  of  appellee,  which  extended  over  the  quarter 
section  line  from  lot  5  and  the  northeast  quarter  of  the  south- 
east quarter,  section  17.  This  small  fraction  had  been  fenced 
and  used  for  pasturage  by  the  appellee  and  her  predecessors 
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in  interest  for  a  number  of  years,  under  the  belief  of  appellee; 
that  she  was  the  owner  thereof.  In  August,  1915,  appellant 
constructed  a  barbed-wire  fence  around  and  along  the  ex- 
terior boundaries  of  her  entire  entry,  and  in  doing  so  neces- 
sarily entered  appellee's  inclosure,  and  by  her  fence  reduced 
the  size  of  appellee's  field  8.97  acres.  In  addition  to  fencing 
the  land  appellant  made  other  acts  of  settlement  upon  the 
unoccupied  portions  of  her  entry,  such  as  building  a  resi- 
dence, digging  a  well,  planting  an  orchard,  etc.  In  February, 
1916,  the  appellee  brought  an  action  in  the  nature  of  eject- 
ment to  recover  from  appellant  the  possession  of  the  8.97 
acres.  Appellee's  cause  of  action  is  based  solely  upon  pos- 
session and  unlawful  ouster  by  entry  thereon  by  appellant 
"against  plaintiff's  will  and  without  her  consent."  Appel- 
lant by  her  answer  and  evidence  undertook  to  justify  her  con- 
duct under  her  homestead  entry.  The  case  was  tried  to  the 
court  without  a  jury  and  at  its  conclusion  the  court  made  the 
following  findings : 

**(1)  That  the  defendant  duly  made  a  homestead  entry 
under  the  United  States'  land  laws,  on  the  26th  day  of  Sep- 
tember, 1914,  on  the  following  described  land:  S.  E.  14  S.  B. 
^^f  and  lot  6,  section  17,  and  lots  1  and  2,  section  20,  town- 
ship 24,  S.  range  14  B.  Q.  &  S.  R.  M. — and  that  said  entry 
embraced  the  land  in  controversy  in  this  action,  as  described 
in  the  amended  complaint  herein. 

**  (2)  That  the  said  land  in  controversy  at  the  date  of  said 
hometead  entry,  and  for  a  long  time  prior  thereto,  to  wit, 
since  July,  1904,  was  occupied  in  good  faith  by  the  plaintiff, 
who  was  in  possession  of,  and  holding  the  same  for  her  own 
use  and  benefit,  and  under  a  title  which  she,  at  that  time, 
believed  was  good. 

''(3)  That  the  defendant,  at  the  date  of  said  homestead 
entry,  knew  that  plaintiff  claimed,  was  occupying,  and  was 
in  possession  of  the  land  in  controversy. 

**(4)  That  under  the  law  the  said  homestead  entry  is  in- 
valid as  to  the  said  land  in  controversy" — and  entered  judg- 
ment thereon  in  favor  of  the  appellee  for  her  costs  and  for 
the  restitution  of  possession  of  the  premises. 

The  appellant  demurred  to  the  complaint,  and  now  insists 
that  the  court  erred  in  not  sustaining  the  demurrer.  The 
complaint,  in  effect,  alleged  that  on  a  certain  day  the  plain- 
tiff was  occupying  and  using  said  tract  of  land,  and  was  in 
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the  possession  of  and  entitled  to  the  possession  of  the  same ; 
that  the  defendant  entered  upon  said  premises  and  took  pos- 
session thereof  against  plaintiff's  will  and  without  her  con- 
sent, and  ejected  plaintiff  therefrom,  and  unlawfully  with- 
holds possession  of  same. 

It  is  the  contention  of  the  appellant  that  mere  possession  of 
public  lands  does  not  give  sufficient  title  to  the  possessor  to 
maintain  the  statutory  action  in  the  nature  of  ejectment. 
She  supports  her  contention  by  referring  the  court  to  section 
1628  of  the  Civil  Code  of  1913,  which  reads : 

"Any  person  having  a  valid  subsisting  interest  in  real 
property,  and  a  right  to  the  immediate  possession  thereof, 
may  recover  the  same  by  action  against  any  person  acting  as 
owner,  landlord  or  tenant  of  the  property  claimed." 

Also  section  1629:  **The  plaintiff  must  recover  on  the 
strength  of  his  own  title." 

And  section  1631 :  **The  complaint  may  state  generally  that 
the  plaintiff  is  entitled  to  the  possession  of  the  premises,  de- 
scribing them,  also  the  quantity  of  his  estate  and  the  extent 
of  his  interest  therein,  and  that  the  defendant  unlawfully 
keeps  him  out  of  possession,  and  the  damages,  if  any,  which 
he  claims  for  withholding  the  same.  ..." 

It  is  said  that  the  appellee  fails  to  show  by  her  complaint 
that  she  has  **a  valid  subsisting  interest"  in  the  premises; 
that  mere  possession  is  not  such  an  interest.  In  the  absence 
of  such  a  statute  we  think  it  is  the  universal  rule  that  posses- 
sion of  real  property  is  sufficient  basis  to  authorize  an  action 
of  ejectment  against  mere  strangers  or  intruders  upon  such 
possession,  and  the  provision  of  section  1629,  to  the  effect 
that  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
does  not  change  that  rule  when  applied  to  an  action  involving 
possessory  rights.  The  rule  is  stated  in  9  R.  C.  L.  850,  sec- 
tion 20,  as  follows : 

**It  is  well  established  by  the  weight  of  authority  that  the 
general  rule  in  actions  of  ejectment  that  the  claimant  must 
recover  upon  the  strength  of  his  own  title  does  not  operate  to 
prohibit  the  acquisition  of  possessory  rights  which  may  be 
enforced  in  actions  of  ejectment  between  parties  in  cases 
where  the  true  owner  does  not  intervene,  and  that  actual  prior 
possession  by  the  plaintiff  or  those  under  whom  he  claims  is 
prifna  facte  evidence  of  title  sufficient  to  maintain  ejectment 
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against  a  mere  naked  trespasser  or  intruder,  even  where  title 
may  be  shown  to  exist  in  another." 

At  page  854,  section  22,  Id.,  in  speaking  of  statutes  re- 
quiring that  the  plaintiff  shall  have  **a  valid  subsisting  inter- 
est" in  the  premises  before  he  may  maintain  an  action  of 
ejectment,  it  is  said : 

*'In  some  jurisdictions  express  provision  is  made  by  stat- 
ute to  the  effect  that  no  person  can  recover  in  ejectment, 
unless  he  has  at  the  time  of  commencing  the  action  a  valid 
subsisting  interest  in  the  premises  claimed,  and  a  right  to 
recover  the  possession  thereof,  or  of  some  share,  interest  or 
portion  thereof,  to  be  proved  and  established  at  the  trial. 
Such  a  statute  has  been  construed  as  making  no  exception, 
OS  to  the  proof  of  the  right  to  recover  possession,  in  the  case 
of  strangers  or  intruders,  and  as  clearly  stating  a  universal 
rule  applicable  in  all  cases  of  ouster." 

Under  this  authority,  which  is  well  supported  by  the  cases 
cited,  we  are  of  the  opinion  that  the  complaint  states  a  good 
cause  of  action. 

Appellant  contends  that,  the  government  having  permitted 
her  to  file  on  the  several  legal  subdivisions  described,  she  is, 
by  virtue  thereof,  entitled  to  the  possession  of  all  of  it,  and 
that  this  action  cannot  be  successfully  maintained  to  dispos< 
sess  her.  In  Balsz  v.  Liebenow,  4  Ariz.  227,  36  Pac.  209, 
decided  in  January,  1894,  by  the  predecessur  of  this  court, 
it  was  held  that  the  holder  of  a  duplicate  receiver's  receipt 
could  not  maintain  an  action  of  ejectment  against  the  actual 
occupant  of  the  land  covered  by  her  entry ;  such  receipt  not 
being  any  evidence  of  title  or  right  of  possession.  In  1895, 
the  eighteenth  legislative  assembly  of  the  territory,  having 
in  mind  no  doubt  the  Balsz-Liebenow  decision  and  to  correct 
what  it  conceived  to  be  a  defect  of  the  law,  enacted  the  fol- 
lowing statute: 

"A  certificate  of  purchase  or  of  location  or  duplicate  re- 
ceiver's receipt  of  any  land  in  this  territory  issued  or  made 
in  pursuance  of  any  law  of  the  United  States  or  of  this  terri- 
tory, is  and  shall  be  prima  facie  evidence  that  the  holder  or 
assignee  of  such  certificate  or  receipt  is  the  owner  of  and 
entitled  to  the  possession  of  the  land  described  therein  as 
against  every  other  person,  except  the  United  States." 

This  statute  was  carried  forward  and  now  appears  in  the 
Civil  Code  as  section  1747.    The  paper  issued  to  appellant  by 
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the  land  department,  as  heretofore  noted,  is  designated  as 
"Notice  of  Allowance."  It  is  also  signed  by  the  register  and 
receiver.  The  question  is  whether  such  an  instrument  falls 
within  the  meaning  of  any  of  the  terms  used  in  the  above- 
quoted  statute.  At  the  time  that  the  statute  was  enacted 
there  was  issued  to  the  homestead  entryman  a  duplicate  re- 
ceiver's receipt,  which  was  signed  only  by  the  receiver  of  the 
land  oflSce,  reciting  the  fact  of  entry.  It  would  seem  that 
the  *  Notice  of  Allowance"  now  issued  to  the  homestead  en- 
tryman is  in  legal  effect  the  same  as  the  duplicate  receiver's 
receipt  formerly  issued.  Each  is  the  inceptive  or  initiative 
step  taken  to  acquire  title  from  the  government,  and  per- 
forms the  same  office,  so  far  as  the  government  and  the  home- 
steader are  concerned.  We,  therefore,  conclude  that  the  term 
** duplicate  receiver's  receipt"  was  intended  to  cover  this 
initial  paper  by  whatever  name  it  might  be  called,  and  that 
the  holder  of  such  is  prima  facie  **the  owner  of  and  entitled 
to  the  possession  of  the  land  described  therein  as  against 
every  other  person,  except  the  United  States." 

This  statute  was  passed  for  the  purpose  of  aiding  persons 
to  secure  possession  of  their  lands  before  patents  were  issued, 
as  without  the  aid  of  such  statute  the  pre-emptor  or  home- 
steader was  unable  to  dispossess  occupants  of  his  entry.  Cali- 
fornia has  similar  statutes,  and  in  that  state  may  be  found 
several  cases  upholding  the  rights  of  the  holder  of  the  desig- 
nated evidence  of  title  from  the  government  to  the  possession 
as  against  one  merely  occupying  the  land.  Oragg  v.  Cooper^ 
150  Cal.  584,  89  Pac.  346 ;  Wormouth  v.  Gardner,  105  Cal. 
149,  38  Pac.  646 ;  Whittaker  v.  Pendola,  78  Cal.  296,  20  Pac. 
680 ;  Haven  v.  Haws,  63  Cal.  514. 

Under  the  statute  appellant  was  prima  facie  entitled  to  the 
possession  of  the  land  described  as  against  the  appellee  and 
therefore,  in  this  kind  of  an  action,  was  entitled  to  judgment. 

The  judgment  is  reversed,  with  directions  that  the  appel- 
lee's complaint  be  dismissed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


As  to  what  title  or  interest  will  support  an  action  in  ejectment,  see 
note  in  18  I*.  B.  A.  781. 
XIXArU.— S 
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[Criminal  No.  424.    FUed  June  23,  1917.] 
[166  Pac  276.] 

ARIZONA  POWER  COMPANY,  a  Corporation,  Appellant, 
V.  STATE,  Respondent. 

1.  Constitutional  Law — Imprisonment  pob  Debt — ^Rioht  to  Baibx 

Question. — A  eorporation,  accused  of  failure  to  paj  wages  to  an 
employee  on  his  discharge  or  leaving  its  seryiee,  in  violation  of 
Penal  Code  of  1913,  section  705,  is  in  no  position  to  claim  that  the 
act  violates  Constitution,  article  2,  section  18,  prohibiting  imprison- 
ment for  debt;  the  punishment  as  to  a  corporation  being  merely  a 
fine. 

2.  Constitutional   Law — Obligation   of    Contracts. — A   corporation 

organized  after  enactment  of  Penal  Code  of  1913,  section  705,  re- 
quiring payment  of  wages  to  employees  at  once  on  their  leaving  the 
company's  service,  cannot  object  that  the  law  is  unconstitutional,  as 
Impairiug  the  obligation  of  contracts,  and  therefore  in  violation  of 
Constitution  of  the  United  States,  article  1,  section  10,  and  Con- 
stitution of  Arizona^  article  2,  section  25. 

[As  to  validity  of  statutes  regulating  time  of  payment  of 
wages,  see  note  in  Ann.  Gas.  1910B,  135.] 
8.  PouGx  Power— Regulation  of  Relationships— Master  and  Ser- 
vant.— The  power  of  the  legislature  to  enact  statutes  requiring  pay- 
ment of  wages  to  employees  at  once  on  their  leaving  the  employment 
of  a  eorporation  is  one  of  the  police  powers. 

4.  Criminal  Law  — Criminal  Offenses  —  Validitt  —  "At  Once."  — 

Penal  Code  of  1913,  section  705,  providing  that,  whenever  an  em- 
ployee quits  the  service  or  is  discharged,  he  shall  be  paid  the  wagea 
due  him  at  once,  is  not  void  for  uncertainty;  the  words  "at  once" 
meaning,  not  insianierf  but  with  as  little  delay  as  may  be  occa- 
sioned by  active  and  continuous  effort  in  good  faith  by  the  employer 
to  ascertain  and  pay  the  wages. 

5.  Master  and  Servant— Payment  of  Wages — Criminal  Offenses- 

Statutes — ^Validity. — Where  an  employee  quit  work  and  gave  due 
notice  on  September  23d,  the  employer's  failure  to  pay  his  wages 
until  October  5th,  its  regular  pay  day,  without  excuse  offered,  con- 
stituted a  violation  of  Penal  Code  of  1913,  section  705,  requiring 
payment  of  wages  at  once. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.    Prank  0.  Smith,  Judge.    AflSrmed. 

Mr.  Le  Boy  Anderson,  for  Appellant 
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Mp.  WUey  E.  Jones,  Attorney  General,  and  Mr.  Geo.  W. 
Harben  and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  General, 
for  the  State. 

BOSS,  J. — An  information  was  filed  against  the  appellant, 
charging  it  with  violating  sections  705  and  706  of  the  Penal 
Code  of  1913,  in  failing  and  refusing  to  pay  one  of  its  em- 
ployees the  wages  due  the  employee  at  the  time  of  his  quit- 
ting the  service.    The  sections  referred  to  read  as  follows : 

*'705.  Whenever  an  employee  quits  the  service  or  is  dis- 
charged therefrom,  such  employee  shall  be  paid  whatever 
wages  are  due  him,  in  lawful  money  of  the  United  States  of 
America,  or  by  check  of  even  date,  on  a  bank,  and  said  wages 
shall  be  paid  at  once. 

"706.  Every  contractor  mentioned  in  section  704  hereof, 
and  every  corporation  (except  municipal  corporations)  vio- 
lating any  of  the  provisions  of  the  two  preceding  sections 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  of  not  less  than  fifty 
dollars  nor  more  than  five  hundred  dollars  for  each  offense." 

The  facts  are  undisputed;  the  only  contest  being  over  the 
validity  of  the  law.  The  case  was  tried  by  the  court  with- 
out a  jury,  and  from  the  verdict  and  judgment  of  conviction 
this  appeal  is  prosecuted. 

The  appellant  contends  that  the  statute  violates  section  18, 
article  2,  of  our  Constitution,  which  forbids  imprisonment 
for  debt,  except  in  cases  of  fraud.  The  penalty  provided  for 
its  breach  is  a  fine,  and  not  imprisonment,  and,  so  far  as  the 
appellant  is  concerned,  other  provisions  of  our  law  authoriz- 
ing imprisonment  in  some  cases  for  failure  to  pay  fine  cannot 
affect  it;  a  corporation  cannot  be  imprisoned.  Ex  parte 
Crane,  26  Cal.  App.  22,  145  Pac.  733,  relied  upon  by  appel- 
lant is  not  in  point,  in  that  Crane  was  actually  imprisoned 
for  debt.  It  is  not  possible,  in  fact  or  in  law,  to  imprison 
appellant,  either  on  mesne  or  final  process;  it  cannot,  as  an 
individual,  be  arrested  or  committed  to  jail.  The  other  two 
cases  (State  v.  Paint  Rock  Coal  Co.,  92  Tenn.  81,  36  Am.  St. 
Rep.  68,  20  S.  W.  499,  and  State  v.  Prudential  Coal  Co.,  130 
Tenn.  275,  L.  R.  A.  1915B,  645,  170  S.  W.  56),  cited  by  ap- 
pellant fully  sustain  its  contentions,  but  we  cannot  agree 
with  the  court's  reasoning  in  the  decision  of  those  cases. 


Digitized  by  LjOOQIC 


116  Arizona  Powbb  Co.  v.  State.  [19  Ariz. 

The  Tennessee  statute  made  it  a  misdemeanor  for  any  cor- 
poration doing  business  in  that  state  not  to  pay  its  employee 
his  wages  in  lawful  money  semi-monthly  on  the  15th  and  30th 
of  each  month,  and  fixed  the  punishment  as  a  fine  only.  The 
law  was  held  unconstitutional  in  both  the  above  cases  for 
the  stated  reason: 

*  *  '  The  act  of  the  legislature  in  question,  while  not  directly 
authorizing  imprisonment  for  debt,  does  attempt  to  create  a 
crime  for  the  nonpayment  of  debts  evidenced  by  check,  scrip, 
or  order,  and  for  such  crime  provides  a  penalty,  which  may 
or  may  not  be  followed  by  imprisonment.  In  that  way  and 
for  that  reason  the  act  is  violative  of  the  spirit,  if  not  the 
letter,  of  the  constitutional  provision  above  cited.  It  is  an 
indirect  imposition  of  imprisonment  for  the  nonpayment  of 
debt,  and  is  therefore  clearly  within  the  constitutional  in- 
hibition. '  On  failure  to  pay  any  fine  adjudged,  by  operation 
of  law  imprisonment  would  be  imposed  on  the  violator  of  the 
statute,  if  valid.*' 

The  reason  given,  when  applied  to  a  natural  person  charged 
with  violating  the  statute,  may  be  satisfactory  and  suflBcient ; 
but  just  how  a  corporation  failing  to  pay  a  fine  may  be 
placed  behind  iron  bars  is  not  conceivable — indeed,  it  is  not 
possible.  If  the  fine  is  ever  collected,  it  will  not  be  by  jail- 
ing the  corporation,  but  by  execution  against  its  property. 
The  constitutional  inhibition  is  against  imprisonment  for 
debt;  it  does  not  prohibit  the  use  of  other  means  to  enforce 
the  payment  of  a  just  debt.  The  stigma  of  imprisonment  is 
forbidden,  and  while  the  debtor,  honest  and  dishonest,  is  thus 
protected  by  the  Constitution,  the  legislature  is  not  denied 
the  power  to  impose  penalties  or  fines  as  a  means  of  inducing 
an  unwilling  and  litigious  employer  to  make  payment  of 
wages  promptly  and  at  short  intervals  when  the  public  wel- 
fare demands  and  requires  it. 

The  Constitutions  of  Arkansas  and  Missouri  prohibit  im- 
prisonment for  debt.  In  each  of  these  states  the  courts  have 
sustained  statutes  making  it  a  misdemeanor  for  an  employer 
to  fail  to  pay  wages  of  an  employee  at  stated  intervals.  It 
is  true  that  the  particular  question  was  not  urged  in  those 
ca^es,  and  it  was  only  passed  upon  incidentally.  Arkansas 
Stave  Co,  v.  State,  94  Ark.  27,  140  Am.  St.  Rep.  103,  27 
L.  R.  A.  (N.  S.)  255,  125  S.  W.  1001;  State  v.  Missouri  Pa^ 


Digitized  by  LjOOQIC 


June,  1917.]     Arizona  Power  Co.  v.  Statb.  117 

cific  By.  Co.,  242  Mo.  339,  147  S.  W.  118.  In  the  Missouri 
case  the  court  said : 

**  Under  the  rules  announced  in  the  foregoing  cases,  if  the 
General  Assembly  may,  on  account  of  the  unequal  situation 
of  laborers  and  their  corporate  employers,  fix  the  time  for 
paying  wages,  it  may  with  equal  propriety  prescribe  fines 
and  penalties  to  compel  the  payment  of  such  wages.'* 

The  appellant  is  not  in  a  position  to  challenge  the  consti- 
tutionality of  the  law  on  the  ground  of  its  application  to 
individuals;  that  question  can  only  be  raised  by  parties  whose 
rights  are  involved  or  affected  thereby.  Ohema  v.  State,  16 
Ariz.  344,  Ann.  Cas.  1916D,  94,  146  Pac.  494. 

It  is  next  objected  that  the  statute  violates  section  25, 
article  2,  of  our  Constitution,  and  section  10,  article  1,  of  the 
Constitution  of  the  United  States,  prohibiting  the  passage  of 
laws  impairing  the  obligation  of  contracts.  It  is  asserted  that 
appellant's  charter  to  do  business  in  Arizona  antedates  this 
law,  and  that  at  the  time  it  was  licensed  to  do  business  in 
this  jurisdiction  the  right  to  contract  with  its  employees  as 
to  the  time  of  payment  of  wages  was  unrestricted,  and  that 
this  right  continues,  notwithstanding  the  statute  involved. 
As  a  matter  of  fact  section  705  of  the  Penal  Code  of  1913 
was  on  our  statutes  long  anterior  to  appellant's  entrance  into 
the  state.  It  is  found  in  the  Penal  Code  of  1901  as  section 
616.  Section  706  of  the  present  Penal  Code  differs  from 
section  617  of  the  Penal  Code  of  1901  principally  in  that  it 
makes  the  punishment  a  fine  between  a  minimum  and  maxi- 
mum sum  and  applies  to  a  much  more  limited  class.  So  far 
as  the  appellant  is  concerned,  the  law  is  unchanged.  The 
point,  therefore,  that  appellant  makes,  that  there  was  no  pro- 
vision in  the  organic  laws  of  the  territory  authorizing  amend- 
ments, alterations,  or  changes  of  the  charter  of  corporations 
at  the  time  it  entered  this  field,  is  without  merit. 

Many  of  the  courts  base  the  power  of  the  legislature  to 
enact  legislation  of  the  character  we  have  here  upon  the  police 
power,  and  we  are  persuaded  that  that  must  be  one  of  its 
sources.  In  Erie  B.  B.  Co.  v.  WUliaim,  233  U.  S.  685,  51 
L.  R.  A.  (N.  S.)  1097,  34  Sup.  Ct.  Rep.  761,  58  L.  Ed.  1155, 
Justice  McKENNA  based  it  both  upon  reserved  power  of  the 
state  and  its  police  power.  In  this  case  it  is  also  held  that 
a  statute  of  New  York  requiring  certain  employers  to  pay 
wages  bimonthly  was  not  a  deprivation  of  property  or  of  lib- 
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erty  without  due  process  of  law,  and  therefore  not  in  conflict 
with  the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States. 

Appellant  makes  the  further  contention  that  this  law  vio- 
lates the  equal  protection  clause  of  the  Fourteenth  Amend- 
ment, in  that  it  does  not  include  other  employers  of  labor 
engaged  in  the  same  kind  of  work  or  employment  under  the 
same  conditions  and  circumstances  as  those  employers  against 
which  it  is  directed.  In  other  words,  he  objects  to  the  classi- 
fication as  unreasonable  and  arbitrary.  Included  within  the 
terms  of  the  law  are  corporations  only;  no  other  employers 
of  labor  are  affected  by  it,  even  though  engaged  in  the  same 
occupation  or  business.  Whether  this  classification  of  corpo- 
rations, based  solely  upon  their  artificial  character,  is  per- 
missible, is  the  question.  If  it  is  permissible,  then,  of  course, 
the  law  operates  upon  all  alike  within  the  class,  and  will  not 
deny  the  equal  protection  of  the  law  to  the  appellant,  as 
every  other  corporation  in  the  state  is  charged  with  the  same 
duty  and  is  subject  to  the  same  penalties.  In  Arkansas 
Stave  Co,  v.  State,  supra,  wherein  the  same  question  was  in- 
volved, the  court  said : 

'*Nor  does  this  act  deny  to  the  defendant  the  equal  pro- 
tection of  the  law.  It  applies  to  aU  corporations.  Within 
the  sphere  of  its  operation  all  artificial  persons  are  treated 
alike  under  like  circumstances  and  conditions.  Because  the 
act  only  applies  to  corporations,  and  not  to  natural  persons, 
it  does  not  contravene  the  equal  protection  clause  of  the  fed- 
eral Constitution.  Nearly  all  legislation  is  special,  either  in 
the  objects  sought  to  be  attained  or  in  its  application  to 
classes;  and  the  general  rule  is  that  legislation  does  not  in- 
fringe the  constitutional  right  of  equal  protection  where  all 
persons  whether  natural  or  artificial,  of  such  class,  are  treated 
alike  under  like  .circumstances  and  conditions.  In  the  case 
of  Missouri  P.  B.  Co.  v.  Mackey,  127  U.  S.  205,  32  L.  Ed.  107, 
8  Sup.  Ct.  1161,  Mr.  Justice  FIELD,  speaking  of  this  pro- 
vision of  the  federal  Constitution,  says:  *Such  legislation  does 
not  infringe  upon  the  clause  of  the  Fourteenth  Amendment, 
requiring  equal  protection  of  the  laws,  because  it  is  special 
in  its  character.  .  .  .  And  when  legislation  applies  to  par- 
ticular bodies  or  associations,  imposing  upon  them  additional 
liabilities,  it  is  not  open  to  the  objection  that  it  denies  to  them 
the  equal  protection  of  the  laws,  if  all  persons  brought  under 
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its  influence  are  treated  alike  under  the  same  conditions.' 
Orient  Ins.  Co.  v.  Daggis,  172  U.  S.  557,  43  L.  Ed.  552,  19 
Sup.  Ct.  Rep.  281;  St.  Louis  &  8.  F.  R.  Co.  v.  Mathews,  165 
U.  S.  20,  41  L.  Ed.  618,  17  Sup.  Ct.  Rep.  243;  McLean  v. 
Arkansas,  211  U.  S.  539,  53  L.  Ed.  315,  29  Sup.  Ct.  Rep.  206." 

In  the  case  of  State  v.  Missouri  Pacific  B.  B.  Co.,  supra, 
every  conceivable  objection  was  urged  against  the  constitu- 
tionality of  the  law,  which  is  practically  the  same  as  ours. 
All  of  these  objections  were  taken  up  and  fully  discussed  by 
the  court  and  held  to  be  without  merit.  We  do  not  deem  it 
necessary  to  set  forth  here  the  reasons  given  by  the  court  in 
support  of  its  decision,  but  suffice  it  to  say  that  they  seem  to 
us  to  be  in  line  with  the  general  trend  of  the  more  recent 
development  and  expansion  of  the  law  under  what  is  known 
as  the  police  power  of  the  state.  In  St.  Louis,  I.  M.  &  S.  By. 
Co.  V  Paul,  173  U.  S.  404,  43  L.  Ed.  746,  19  Sup.  Ct.  Rep. 
419,  a  law  of  the  state  of  Arkansas,  based  on  a  classification 
of  artificial  persons,  required  the  payment  of  wages  upon  the 
discharge  of  an  employee,  and  provided  that,  if  the  same  be 
not  paid  on  such  day,  as  a  penalty  for  nonpayment,  his  wages 
should  continue  at  the  same  rate  until  paid,  was  held  con- 
stitutional. 

It  is  next  objected  that  section  705  of  the  Penal  Code, 
supra,  is  null  and  void,  by  reason  of  being  too  vague,  indefi- 
nite, and  uncertain  as  a  penal  statute,  in  failing  to  prescribe 
a  fixed  and  definite  standard  of  conduct  for  appellant  or 
others  similarly  situated.  This  section  provides  that,  when- 
ever an  employee  quits  the  service  or  is  discharged,  he  shall 
be  paid  the  wages  due  him  in  lawful  money,  or  by  check  of 
even  date  on  a  bank,  and  said  wages  shall  be  paid  at  once. 
The  uncertainty  and  ambiguity  preferred  against  this  statute 
is  directed  to  the  expression  **at  once."  It  is  said  that  **at 
once,"  as  here  used,  does  not  mean  instantaneously,  but  within 
a  reasonable  time.  Appellant  cites  a  number  of  civil  cases 
construing  the  expression  as  it  contends.  Should  the  expres- 
sion be  construed  as  meaning  that  the  employer  shall  be 
allowed  a  reasonable  time  within  which  to  pay  the  wages  after 
the  employee  quits  his  service,  it  is  apparent  that  the  rule  of 
conduct  is  as  variable  as  the  circumstances  in  any  given  case 
might  be.  What  would  be  a  reasonable  time  in  one  instance 
might  be  mi  unreasonable  time  in  another,  depending  upon 
the  circumstances  of  each  case.    A  jury  would  have  no  defi- 
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nite,  certain  mie  by  which  to  determine  whether  the  law  had 
been  violated,  and  as  a  consequence,  what  one  jnry  might  be- 
lieve to  be  a  reasonable  time  another  would  believe  to  be  un- 
reasonable. It  would  be  left  with  the  jury  to  correlate  the 
facts  constituting  the  offense  in  each  case;  the  efiiployer 
would  not  know  in  advance  what  acts  of  his  would  make  out 
a  crime,  and  in  every  case  when  ui  employee  should  quit  or 
be  discharged  his  conduct,  instead  of  being  guided  by  a  defi- 
nite, certain  standard,  would  be  left  to  the  idiosyncrasies  of 
a  jury.  We  do  not  think  that  such  a  construction  should  be 
given  to  the  expression  ''at  once":  First,  because  to  do  so 
would  render  the  law  void  for  uncertainty ;  and,  second,  be- 
cause from  the  context  in  which  it  is  used,  it  evidently  would 
defeat  the  intention  of  the  legis^ture.  We  are  persuaded 
that  the  legislature  intended  that  the  expression  ''at  once" 
should  be  practically  literally  construed. 

Sections  704,  705,  and  706  of  the  Penal  Code  have  to  do 
with  the  same  subject  matter,  to  wit,  the  payment  of  wages 
by  an  employer  to  an  employee.  Section  704  provides  for  a 
semi-monthly  pay  day,  or,  more  accurately,  that  pay  days 
shall  not  be  more  than  sixteen  days  apart,  to  be  designated 
and  posted  by  the  employer,  except  that  "wages  for  not  more 
than  five  days'  labor  due  any  employee  remaining  in  the  ser- 
vice thereof"  may  be  withheld.  In  the  case,  however,  of 
employees  who  quit  the  service  or  are  discharged  therefrom, 
the  wages  are  required  to  be  paid  "at  once";  there  is  to  be 
no  delay,  no  postponement  It  will  be  noticed  that  the  stat- 
ute requires  the  employer  to  pay  the  wages  of  an  employee 
"at  once"  in  two  instances; 

First,  when  he  discharges  the  employee;  that  is,  when  an 
employer,  by  his  act,  severs  the  relationship.  In  such  case 
he  knows  what  he  is  doing  and  when  he  is  going  to  do  it. 
Whatever  be  the  occasion  of  discharge,  whether  a  lack  of 
work  or  the  fault  of  the  employee,  what  is  due  him  at  the 
time  should  be  of  right  paid.  Usually  it  is  an  insignificant 
sum  to  the  employer,  but  vitally  needed  by  the  employee.  It 
is  not  unreasonable,  therefore,  to  require  that  an  employer 
should  at  the  time  of  the  discharge  be  required  to  pay  what- 
ever wages  are  due  an  employee.  So  construed,  it  is  defi- 
nite and  certain,  and  in  accord  with  the  letter  and  spirit  of 
the  statute,  and  establishes  a  uniform  standard  of  conduct  that 
may  be  easily  and  conveniently  observed  by  the  employer. 
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Second,  the  statute  requires  an  employer,  when  an  em- 
ployee quits  the  service,  to  pay  him  "at  once."  Here  the 
acting  party  is  the  employee,  and  it  is  argued  that  he  may 
quit  at  such  a  time  and  place  as  to  make  it  impossible  for 
the  employer  to  have  notice  of  his  quitting,  so  as  to  conform 
with  the  requirements  of  the  law.  We  think,  when  used  in 
connection  with  the  word  "discharge,"  as  explained  above, 
the  word  "quits"  connotes  notice  to  the  employer  by  the 
employee  at  the  usual  place  of  payment  and  during  the  busi- 
ness hours  oT  the  day.  It  does  not  mean  that  the  payment 
shall  be  instanier,  but  it  does  mean  that  the  time  of  payment 
shall  relate  to  and  be  connected  with  the  notice  and  demand, 
and  with  as  little  delay  as  may  be  occasioned  by  active  and 
continuous  effort  in  good  faith  upon  the  part  of  the  em- 
ployer to  ascertain  and  pay  the  wages.  An  arbitrary  refusal 
to  pay  after  notice  and  demand  would  constitute  the  offense. 
Intentional  delays  to  stated  "pay  days"  are  impliedly,  if 
not  in  direct  terms,  forbidden.  "Pay  days"  are  for  those 
who  have  not  been  discharged  or  quit. 

In  Arkansas  Stave  Co.  v.  State,  supra,  the  court  had  under 
consideration  the  following  act: 

"Section  1.  All  corporations  doing  business  in  this  state 
who  shall  employ  any  salesmen,  mechanics,  laborers  or  other 
servants  for  the  transaction  of  their  business  shall  pay  the 
wages  of  such  employees  semi-monthly. 

"Sec.  2.  Any  corporation  that  shall  through  its  president, 
or  otherwise,  violate  section  1  of  this  act,  cdiall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
fined  in  any  sum  not  less  than  $50  nor  more  than  $500  for 
each  offense." 

The  Stave  Company  was  indicted  for  failing  and  refusing 
to  pay  the  wages  of  an  employee  semi-monthly,  as  required 
by  the  statute.  It  defended  by  challenging  the  constitution- 
ality of  the  law.  The  court  held  the  law  to  be  a  valid  exer- 
cise of  the  police  power,  and,  in  passing  upon  the  elements  of 
the  crime  defined,  said : 

"The  act  provides  that  the  corporation  should  pay  its  em- 
ployees semi-monthly  their  wages,  and  a  reasonable  construc- 
tion of  such  provision  would  require  that  the  corporation 
should  have  the  opportunity  to  make  such  payment.  If  the 
employee  did  not  desire,  and  did  refuse  to  accept,  the  pay- 
ment, then  it  would  be  requiring  an  unreasonable  thing  to  be 
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done  to  make  the  corporation  pay  in  such  event;  and  so,  too, 
if  it  should  be  required  to  pay  in  every  event." 

Literally  or  strictly  construed,  under  the  Arkansas  statute, 
the  offense  is  defined  as  a  failure  to  pay  the  employee  his 
wages  semi-monthly.  The  statute  does  not,  in  terms,  require 
the  employee  to  demand  of  the  employer  to  pay,  or  require 
a  state  of  facts  showing  the  futility  of  demand,  yet  without 
it  no  offense  is  made  out,  for  it  is  possible  that  the  employee 
may  refuse  payment,  or  cannot  be  found,  or  is  incapacitated. 
A  demand  and  refusal  to  pay  are  essential  elements  of  the 
crime.  So,  under  our  law,  notice  to  the  employer  by  the 
employee  that  he  has  quit,  a  demand  for  the  payment  of  his 
wages,  and  a  refusal  to  pay  are  essential  elements  to  the 
offense  defined.  There  cannot  be  a  failure  or  refusal  to  pay 
until  notice  is  given  by  the  employee  to  the  employer  that  he 
has  quit  and  a  demand  made  for  his  wages. 

The  admitted  facts  of  this  case  are  that  one  T.  P.  Caughlin, 
an  employee  of  the  appellant,  quit  work  on  the  twenty-third 
day  of  September,  1915,  at  which  time  he  notified  the  appel- 
lant that  he  had  quit.  The  wages  due  him  at  that  time  was 
the  sum  of  $22.07,  the  payment  of  which  was  then  demanded. 
The  appellant  failed  and  refused  to  pay  the  wages,  and  did 
not  pay  them  until  on  or  about  October  5th,  appellant's  regu- 
lar pay  day.  No  excuse  for  failing  to  pay  the  wages  due 
Caughlin  was  offered,  other  than  that  the  law  was  invalid. 

We  think  clearly  the  prosecution  made  out  a  case  under 
the  law,  and  that  the  judgment  of  conviction  should  be 
affirmed ;  and  it  is  accordingly  ordered. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM,  J.,  concur. 

On  validity  and  effect  of  statute  regulating  time  of  payment  of 
wages,  see  notes  in  21  L.  B.  A.  797;  28  L.  B.  A.  344;  15  I«.  B.  A. 
(K.  S.)  $60;  27  I..  B.  A.  (K.  8.)  255;  35  L.  B.  A«  (N.  8.)  549;  51 
L.  B.  A.  (N.  8.)  1097. 
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[CStII  No.  1636.  PUed  June  23,  1917.] 
[166  Pac.  285.] 

AURELLA  B.  SPARKS  and  HARRY  C.  WHEELER, 
Sheriff,  AppeUants,  v.  DOUGLAS  AND  SPARKS 
REALTY  COMPANY,  a  Corporation,  AppeUee. 

1.  Constitutional  Law — ^Powkbs  of  Leoislatubs  and  of  Courts. — The 
enactment  of  limitation  statutes  as  regarding  suits  to  quiet  title, 
and  the  wisdom  of  such  statutes,  are  within  the  power  of  the  legis- 
lature, and  neither  is  open  to  question. 

8.  Adverse  Possession — Bequisites. — To  complete  title  by  limitations 
under  Revised  Statutes  of  1913,  paragraph  700,  the  claimant  must 
have  a  recorded  deed,  must  claim  ownership,  and  must  have  paid 
taxes  for  at  least  five  consecutive  years  next  preceding  the  institu- 
tion of  the  suit. 

S.  AimcRSK  Possession  —  Oolob  of  Title  —  Void  Deed.  —  One  who 
claimed  under  a  deed  from  several  persons  signed  by  all  of  them, 
and  acknowledged  by  all  but  one,  and  purporting  to  have  been  ac- 
knowledged by  her,  by  her  husband  as  agent,  and  who  completed 
the  other  requisites  of  title,  had  a  complete  title  under  Civil  Code 
of  1913,  paragraph  700;  the  deed,  even  if  void  as  to  the  one  party, 
being  sufficient  to  constitute  color  of  title. 

[As  to  what  amounts  to  color  of  title  sufficient  to  sustain  ad- 
verse possession,  see  notes  in  14  Am.  Dec.  580;  88  Am.  St.  Sep. 
701.} 

4.  Adverse  Possession — Good  Faith. — ^Under  Civil  Code  of  1913,  para- 
graph 700,  as  to  limitations  of  actions  to  quiet  title,  good  faith  is 
not  an  element  of  color  of  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    Alfred  C.  Lockwood,  Judge.    Affirmed. 

Mr.  O.  Oibson,  for  Appellants. 

Mr.  J.  F.  Boss  and  Messrs.  Boyle  &  Pickett,  for  Appellee. 

FRANKLIN,  C.  J.— Aurella  B.  Sparks,  one  of  the  appel- 
lants, has  a  money  judgment  against  John  Milton  Sparks. 
To  satisfy  this  judgment  an  execution  was  issued  and  a  levy 
made  upon  certain  city  lots,  to  wit:  Lots  3,  4,  and  5  in  block 
83  in  the  city  of  Douglas.  In  the  usual  course  a  sale  under 
the  levy  would  have  taken  place,  but  the  Douglas  and  Sparks 
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Bealty  Company,  a  corporation,  the  appellee,  sought  to  en- 
join a  sale  of  the  property,  and  as  a  basis  for  injunctive  re- 
lief asserted  title  to  the  property  by  adverse  possession.  The 
relief  asked  was  granted,  and  this  appeal  is  taken  from  the 
judgment  in  favor  of  appellee  and  against  the  appellants, 
Aurella  B.  Sparks  and  Harry  C.  Wheeler,  the  latter  being 
the  sheriff  of  Cochise  county. 

By  the  laws  which  govern  this  case  the  appellee  has  a  title 
against  all  the  world,  provided  that  the  constituent  elements 
which  constitute  the  title  given  by  the  statute  are  established 
as  present  and  concurring.  The  title  which  appellee  asserts 
is  grounded  upon  the  provisions,  respectively,  of  paragraphs 
700  and  702  of  the  Revised  Statutes  of  1913,  which  have 
been  translated  from  Revised  Statutes  of  1901,  appearing  in 
the  latter  as  paragraphs  2940  and  2942,  except  that  where 
in  paragraph  2940  of  the  Revised  Statutes  of  1901,  the  word 
"village"  is  used,  the  word  "town'*  appears  in  paragraph 
700  of  the  Revised  Statutes  of  1913.  It  is  provided  in  para- 
graph 700  that: 

"Every  suit  instituted  to  recover  any  lot  or  lots  situate 
in  a  city  or  town  against  a  person  having  a  recorded  deed 
therefor,  who  claims  the  ownership  thereof  and  who  has  paid 
the  taxes  thereon,  shall  be  instituted  within  five  years  next 
after  the  cause  of  action  accrued  and  not  afterwards:  Pro- 
vided, that  the  one  against  whom  the  suit  is  instituted,  by 
himself  or  his  grantors,  shall  have  such  recorded  deed  or 
deeds  on  record,  shall  have  claimed  the  ownership  thereof 
and  shall  have  paid  the  taxes  thereon  for  at  least  five  con- 
secutive years  next  preceding  the  institution  of  such  suit." 

And  in  paragraph  702  that : 

"Whenever  in  any  case  the  action  of  a  person  for  the  re- 
covery of  real  property  is  barred  by  any  of  the  provisions  of 
this  title  the  person  who  pleads  and  is  entitled  to  the  bar 
shall  be  held  to  have  full  title  precluding  all  claims." 

The  purpose  of  the  law  is  quite  obvious.  Such  enactments 
are  invented  for  the  purpose  of  quieting  the  title  to  city  lots 
and  of  putting  an  end  to  litigation,  and  neither  the  power  of 
the  legislature  to  do  so,  nor  the  wisdom  of  so  doing,  is  open 
to  question. 

"While  it  is  true  that  in  one  state  at  least  there  are  spe- 
cial statutes  under  which  possession  for  the  statutory  period 
bars  the  remedy  merely,  in  America  the  doctrine  is  almost 
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Tiniversal  that  possession  for  the  statutory  period  not  only 
bars  the  remedy  of  the  holder  of  the  paper  title,  but  extin- 
guishes his  title  and  vests  title  in  fee  in  the  adverse  occupant. 
The  title  acquired  by  adverse  possession  is  a  title  in  fee 
simple,  and  is  as  perfect  a  title  as  one  by  deed  from  the  origi- 
nal owners  or  by  patent  or  grant  from  the  government. 
When  once  acquired  it  continues  until  conveyed  by  the  pos- 
sessor or  until  lost  by  another  adverse  possession."  1  Cyc, 
p.  1135. 

In  1  B.  G.  L.  690,  it  is  said: 

'*0n  the  expiration  of  the  limitation  period*'  with  all  the 
constituent  elements  established,  "he  [the  disseisor]  has  an 
indefeasible  title  which  can  only  be  divested  by  his  convey- 
ance of  the  land  to  another,  or  by  a  subsequent  disseisin  for 
the  statutory  limitation  period.'' 

When  one  acquired  such  a  title  or  right  it  may  be  used 
either  as  a  weapon  or  as  a  shield  just  as  his  necessities  may 
demand,  or,  as  expressed  in  the  case  of  Work  v.  United  Olobe 
Mines,  12  Ariz.  339,  100  Pac.  813,  *' adverse  possession  for 
the  statutory  period  confers  title  which  may  be  asserted  either 
in  law  or  in  equity  and  in  any  form  of  action,*'  for  where 
once  the  law  had  declared  a  title  perfect,  it  must  include 
everything  necessary  to  produce  that  eflfect.  It  will  be  per- 
ceived from  the  statutes  quoted  that  the  remedy  is  not  only 
barred,  but  in  express  terms  the  person  who  pleads  and  is 
entitled  to  the  bar  shall  be  held  to  have  full  title  precluding 
all  claims.  The  legislature  of  this  state  having  provided  for 
the  complete  investment  of  an  absolute  and  unconditional 
title  under  these  statutes,  it  remains  only  for  this  court  to 
determine  if  the  claim  of  appellee  comes  within  or  may  be 
rested  under  the  law. 

The  three  elements  that  must  be  present  and  concurring 
are  these:  The  claimant  shall  have  a  recorded  deed  to  the 
city  lots,  shall  have  claimed  the  ownership  of  the  lots,  and 
shall  have  paid  the  taxes  thereon  for  at  least  five  consecutive 
years  next  preceding  the  institution  of  a  suit.  The  appellee 
proved  its  claim  of  ownership  of  the  lots  by  showing  the  open, 
notorious,  exclusive,  and  hostile  possession  thereof,  with  such 
acts  of  ownership  as  are  usual  and  ordinary  on  the  part  of 
I>ersons  owning  similar  property,  and  its  payment  of  the 
taxes  thereon  for  the  required  period.  It  is  not  disputed 
that  these  two  elements  are  established  in  the  case.    But  the 
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contention  is  that  the  element  of  a  recorded  deed  is  lacking 
because  it  was  not  acknowledged  by  one  of  the  grantors  be- 
fore some  officer  authorized  to  take  acknowledgments  and 
properly  certified  to  by  him  for  registration  as  required  by 
paragraph  725  of  the  Revised  Statutes  of  1901.  In  Lewis  v. 
Herrera,  10  Ariz.  74,  85  Pac.  245,  the  rule  was  laid  down  that 
a  deed  signed  by  the  grantor,  but  not  acknowledged  and  cer- 
tified for  recordation  as  provided  by  the  statute,  will  not 
operate  to  effect  a  conveyance  of  real  estate  as  to  third  per- 
sons. It  was  not  there  held  that  a  deed  so  executed  was  void 
as  between  the  parties,  neither  was  it  held  that  such  deed 
would  be  insufficient  to  show  color  of  title  under  the  statutes 
of  limitations. 

The  appellee  is  not  claiming  here  that  the  deeds  operated 
to  effect  a  conveyance  of  the  city  lots,  but  that  such  deeds 
operated  to  show  color  of  title  as  one  of  the  elements  neces- 
sary to  show  its  ownership  of  the  property  by  adverse  pos- 
session under  the  statute.  It  is  claiming  title  in  this  suit  by 
virtue  of  the  statute,  and  not  by  virtue  of  the  deeds  operat- 
ing as  a  conveyance.  It  may  be  admitted  for  the  purposes 
of  this  case  that  a  deed  signed  by  the  grantor,  but  not  ac- 
knowledged by  him  and  certified  by  the  officer  taking  the 
acknowledgment  for  recordation,  is  void  upon  its  face,  and 
will  not  afford  a  basis  as  color  of  title ;  the  facts  of  this  case, 
however,  do  not  call  for  a  decision  on  the  question,  and  we 
intimate  no  opinion  upon  it.  The  two  deeds  in  question 
were  made  and  recorded  on  or  about  August,  1907,  and  have 
all  the  elements  of  good  and  sufficient  deeds.  Grantors  and 
a  grantee  are  named,  a  lawful  consideration  expressed,  the 
property  purporting  to  be  conveyed  is  accurately  described, 
and  apt  words  of  conveyance  are  used.  The  grantors  named 
in  the  body  of  the  deeds  all  signed  and  acknowledged  the 
same,  and  the  officer  before  whom  the  acknowledgments  were 
taken  certified  the  same  for  registration.  The  deeds  were 
placed  on  record.     It  is  recited  in  the  body  of  the  deeds: 

"That  F.  S.  Douglas  and  J.  M.  Sparks  (Josephine  Doug- 
las, wife  of  F.  S.  Douglas)  grant,  sell  and  convey  to  Douglas 
&  Sparks  Realty  Company,  Incorporated.  ..." 

The  deeds  are  signed  by  F.  S.  Douglas,  Mrs.  Josephine 
Douglas,  J.  M.  Sparks,  Mrs.  A.  B.  Sparks,  by  J.  M.  Sparks, 
pow^T  of  attorney.  The  deeds  were  not  acknowledged  by  or 
for  Mrs.  A.  B.  Sparks.    It  is  argued  that  because  the  deeds 
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were  signed  in  this  fashion  for  Mrs.  A.  B.  Sparks,  and  were 
not  acknowledged  by  or  for  her,  that  the  deeds  were  not  en- 
titled to  be  recorded.  The  conclusive  answer  to  this  is  that 
the  deeds  were  duly  signed  and  acknowledged  and  certified 
to  be  recorded  by  the  grantors  named  in  the  body  of  the 
deed.  Under  the  statute  of  course  it  is  not  indispensable 
that  a  grantor  be  named  in  the  body  of  the  deed,  but  here 
three  grantors  were  so  named,  and  the  grantors  so  named  did 
make  acknowledgment  which  was  certified  for  registration. 
The  fact  that  a  person's  name  appears  upon  a  deed  as  having 
been  signed  by  power  of  attorney  whether  in  truth  it  was 
signed  with  or  without  authority,  and  though  no  acknowl- 
edgment was  made  by  or  for  such  person,  this  would  not 
make  the  deed  void  upon  its  face  as  to  those  parties  who  did 
properly  execute  it.  At  most  it  would  be  void  and  not  bind- 
ing as  to  the  party  who  did  not  execute  it.  If  one  of  the 
parties  alone  had  signed  and  acknowledged  the  deed,  and  the 
certification  for  registration  made,  and  the  deed  placed  on 
record,  this  would  have  been  sufficient  so  far  as  the  question 
here  presented  is  concerned.  The  fact  that  other  parties 
either  failed  to  sign,  or  signed  and  failed  to  acknowledge  it, 
would  be  no  cause  to  prevent  its  registration,  though  such  an 
omission  might  deny  the  effect  of  a  conveyance  as  to  the  par- 
ties who  failed  in  tiiis  respect.  It  might  be  that  the  deed  is 
void  upon  its  face  as  to  Mrs.  A.  B.  Sparks,  but  that  fact 
would  not  make  it  void  as  to  other  parties.  The  defect  in 
this  thinking  that  appellant  may  not  prevail  because  the  deed 
may  be  void  upon  its  face  as  to  Mrs.  A.  B.  Sparks  springs 
from  a  failure  to  distinguish  between  the  rights  based  on  a 
color  of  title  which  are  given  to  the  claimant  under  the  stat- 
utes, and  which  may  be  asserted  against  all  the  world,  and 
title  given  by  a  conveyance  which  would  be  governed  by  the 
laws  applicable  to  transfers  of  title  by  act  of  parties.  When 
the  statute  speaks  of  a  recorded  deed  as  one  of  the  elements 
of  title  by  adverse  possession,  it  specifies  the  kind  or  quality 
of  that  color  of  title  which  is  necessary  to  support  it.  It 
means  a  deed  not  void  upon  its  face,  which,  tested  by  itself, 
has  all  the  constituent  parts  knitted  into  that  kind  of  an  in- 
strument, not  that  it  is  a  conveyance,  but  that  it  purports 
to  operate  as  a  conveyance.  If  the  deed  actually  conveyed 
a  perfect  title  this  would  be  title  not  color. 
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"In  order  that  a  deed  may  give  color  of  title  it  is  not  neces- 
sary that  the  grantor  should  have  had  title  either  to  the 
whole  or  to  any  part  of  the  land  conveyed,  unless  there  is 
some  statute  from  which  this  requirement  may  be  inferred. 
A  deed  from  a  mere  volunteer  is  good  color  of  title.  A  title 
founded  on  adverse  possession  under  a  deed  which  purports 
to  convey  the  title  is  wholly  independent  of  prior  convey- 
ances or  of  the  grantor's  actual  title/'    2  C.  J.,  p.  184,  §  351. 

The  appellee  urges  that  at  the  time  these  deeds  were  exe- 
cuted she  and  J.  M.  Sparks  were  husband  and  wife,  and  that 
an  undivided  interest  in  the  property  purported  to  be  con- 
veyed was  community  property  of  herself  and  husband,  and 
that  the  deeds  were  tinctured  with  fraud.  To  ascertain  such 
facts  and  to  decide  such  matters  a  resort  to  extrinsic  facts 
and  circumstances  would  be  necessary.  The  statute  is  un- 
affected because  the  deed  is  inoperative  by  reason  of  extrane- 
ous circumstances.  Work  v.  United  Globe  Mines,  12  Ariz. 
339,  100  Pac.  813. 

Under  many  statutes  good  faith  is  an  element  of  color  of 
title,  as,  for  instance,  in  paragraph  696  of  the  Revised  Stat- 
utes of  1913,  where  the  defects  may  not  extend  to  and  in- 
clude the  want  of  intrinsic  fairness  and  honesty,  or  where 
as  in  Colorado  the  statute  requiring  *' color  of  title  in  good 
faith,'*  or  Georgia,  providing  the  *' possession  must  not  have 
originated  in  fraud,"  or  Illinois,  providing  that  "good  faith 
as  well  as  color  of  title"  is  necessary,  or  in  Louisiana,  requir- 
ing the  claim  to  be  based  on  "just  title  and  to  commence  in 
good  faith,"  or  in  Washington,  requiring  the  claim  to  be 
made  under  "color  of  title  made  in  good  faith."  See  note 
85  to  section  406,  Vol.  2  C.  J.,  p.  200.  But  good  faith  is  not  a 
prerequisite  under  paragraph  700  of  the  Revised  Statutes  of 
1913,  which  is  the  foundation  of  appellee's  claim.  We  do 
not  feel  at  liberty  to  insert  in  the  operation  of  the  statute 
an  element  which  the  law  has  not  itself  interposed.  An  in- 
strument which  possesses  those  characteristics  that  bring  it 
within  the  definition  of  color  of  title  as  fixed  by  the  law  is 
color  of  title  without  regard  to  the  good  or  bad  faith  of  the 
claimant,  or  without  reference  to  the  fact  whether  or  not  he 
knew  of  the  defects.  And,  as  we  have  seen,  the  definition  of 
color  of  title,  as  fixed  by  paragraph  700  of  the  Revised  Stat- 
utes of  1913,  is  a  recorded  deed.  The  adjudications  on  this 
question  are  numerous,  and  we  are  fully  convinced  by  the 
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principles  enunciated  in  those  decisions  as  well  as  by  the  rea- 
sonableness and  justness  of  the  rule,  supporting  as  it  does 
not  only  the  letter  but  the  very  spirit  and  purpose  of  such 
enactments,  in  holding,  under  the  statute  quoted,  that  good 
faith  is  not  an  element  of  the  claim.  The  cases  which  take 
a  contrary  view,  not  impelled  by  the  language  of  a  particular 
statute,  evidently  proceed  out  of  a  reluctance  of  those  courts 
to  give  an  effect  to  the  rule  obvioudy  prescribed  by  the  stat- 
ute. Such  cajses  are  negligible.  It  is  but  the  suggestion  of 
appellant  that  a  court  of  equity  may  with  impunity  over- 
ride the  statute  law.  By  the  clearest  and  most  fundamental 
principles  that  underlie  the  administration  of  justice  this 
cannot  be.  The  final  object  of  equity  is  to  do  right  and  jus- 
tice. Its  principles  will  be  applied  in  the  construction  of  a 
statute  to  the  end  that  it  may  be  liberally  construed,  so  that 
its  objects  may  be  promoted  and  justice  effected.  A  court  of 
equity  will  strive  to  get  at  the  intention  or  general  design 
of  the  legislature,  even  though  it  be  against  the  strictness 
of  its  letter;  but  when  the  statute  is  perfectly  clear  and  has 
determined  the  matter  with  all  its  circumstances,  equity  can- 
not intermeddle  to  supply  a  supposed  deficiency  of  those 
things  which  are  required.  This  would  be  a  determination 
of  what  the  law  ought  to  be,  not  what  it  is,  and  such  a  deter- 
mination must  necessarily  depend  upon  views  to  be  varied 
and  fluctuating  according  to  the  personal  capacity  or  sense 
of  right  and  justice  possessed  by  the  individual  judge.  Such 
is  a  function  of  the  law-making  power,  not  of  the  courts. 
Equity  does  not  permit  the  rights  of  suitors  to  turn  upon  a 
compliance  with  mere  forms,  nor  the  decision  of  their  causes 
to  depend  upon  mere  technicalities,  but  a  court  of  equity  can 
no  more  disregard  a  plain  statutory  provision  than  can  a 
court  of  law.  Equity  has  no  power  to  assail  or  unsettle  a 
perfect  and  independent  legal  right  clearly  defined  and  estab- 
lished by  the  statute.  In  such  a  situation  the  maxim  ^'equi- 
tag  sequitur  legem"  is  strictly  applicable.  1  R.  C.  L.,  p.  381, 
§  132.  Law  and  equity  must  not  be  made  to  oppose,  but  each 
in  its  turn  and  proper  place  to  be  subservient  to  the  other. 
The  observations  made  do  not  intimate  that  any  bad  faith 
is  present  in  the  record  presented;  they  are  limited  to  the 
conclusion  that  such  matters  are  irrelevant  to  the  inquiry 
here.  Such  matters  could  have  been  presented  by  appellant 
in  one  way  or  another  to  interrupt  the  running  of  the  stat- 
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ute.  Nothing  in  this  behalf  was  done.  When  the  bar  of  the 
statute  is  complete  a  party  cannot  be  heard  by  proof  outside 
the  deed  to  overthrow  the  statute. 

The  rule  obviously  required  by  the  statute  here  invoked 
does  entirely  away  with  all  necessity  for  judicial  investiga- 
tion into  the  hidden  motives  of  the  claimant  and  all  questions 
respecting  his  good  faith,  substituting  instead  the  rule  that 
a  person  has  perfect  investiture  of  title  precluding  all  claims, 
when  the  notoriety  of  the  three  elements  prescribed  by  the 
statute  are  established  as  concurring  for  the  statutory  period 
in  support  of  his  claim,  to  wit:  That  the  claimant  by  him- 
self or  his  grantors  shall  have  a  recorded  deed  to  the  city  lot 
or  lots,  shall  have  claimed  the  ownership  thereof,  and  shall 
have  paid  the  taxes  thereon  for  at  least  five  successive  years 
next  preceding  the  institution  of  the  suit.  See  1  B.  C.  L., 
p.  709,  §  22 ;  1  Cyc.  1101.  These  required  elements  have  been 
clearly  established  as  concurring  in  support  of  appellee's 
claim.  Appellant  contends  that  appellee  ought  not  to  be  per- 
mitted to  prevail  because  it  is  the  alter  ego  of  J.  M.  Sparks, 
but  this  contention  may  be  dismissed  as  the  mere  assertion 
of  appellant  substituting  inference  and  argument  for  the 
facts  of  the  case. 

It  is  now  time  for  decision,  and  it  follows  from  the  views 
expressed  that  the  judgment  of  the  superior  court  must  in 
all  things  be  affirmed.    It  is  so  ordered. 

CUNNINGHAM  and  ROSS,  JJ.,  concur. 


On  necessity  of  color  of  title  when  not  expressly  made  a  condition 
by  statute  to  found  titl0  by  adverse  possession,  see  note  in  15 
L.  S.  A.  (N.  8.)  1178. 
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[Criminal  No.  441.    Filed  June  23,  1917.] 
[166  Pac.  288.] 

FRANCISCO  PORRAS,  AppeUant,  v.  STATE,  Respondent. 

!•  Intozicating  Liquors — Illegal  Sale — Questions  fob  Juby. — Eyi- 
denee  held  to  present  a  jury  question  whether  aeeused  made  illegal 
sales  of  intoxicating  liquors. 

[As  to  what  is  an  unlawful  sale  of  intoxicating  liquor,  see  note 
in  12  Am.  St.  Sep.  353.] 

£.  Intoxicating  Liquors — Illegal  Sales — Evidence — ^Adicissibilitt. 
In  a  prosecution  for  iUegal  sale  of  intoxicating  liquor,  testimony 
that  on  the  day  following  the  alleged  sale  accused  had  in  his  pos- 
session liquor  of  the  same  kind  and  in  similar  containers,  'was  ad- 
missible. 

8.  Criminal  Law — ^Harmless  Error. — In  prosecution  for  illegal  sale  of 
intoxicating  liquors,  an  instruction  by  reading  Constitution,  artidtf 
24,  as  to  receipt  of  liquors^  or  possession  thereof,  was  so  foreign 
to  the  issue  as  not  even  to  be  prejudicial. 

4.  Criminal  Law — Trial — Cure  of  Errors. — Error  in  sustaining  objec- 
tion to  a  question  put  to  a  witness  is  cured  by  the  witness'  act  later 
in  giving  the  same  evidence  sought  by  the  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Greenlee.    P.  B.  Laine,  Judge.    Affirmed. 

Mr.  L.  Kearney,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Geo.  W. 
Harben  and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  General, 
for  the  State. 

PER  CURIAM.— The  appellant  was  charged  with  and  con- 
victed of  selling  to  one  Manuel  Gonzales  two  bottles  of  wine 
in  violation  of  the  prohibition  laws  of  the  state.  He  appeals 
from  the  judgment  of  conviction  and  the  order  overruling  his 
motion  for  a  new  trial,  and  assigns  several  errors.  These 
errors  are  that  the  judgment  is  not  supported  by  the  evi- 
dence nor  by  the  law ;  in  the  admission  and  rejection  of  evi- 
dence ;  and  in  misdirecting  the  jury. 

The  evidence  as  to  the  corpus  delicti  was  conflicting.  The 
prosecuting  witness  testified  positively  that  he  purchased  the 
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two  bottles  of  wine  from  the  appellant,  paying  therefor  the 
sum  of  $1.  The  appellant  testified  with  equal  positiveness 
that  he  did  riot  sell  any  wine  to  the  prosecuting  witness.  In 
support  of  the  prosecuting  witness'  testimony  it  is  shown  that 
on  the  evening  of  the  alleged  sale  he  was  taken  into  the  pos- 
session of  a  deputy  sheriff,  and  at  the  time  had  in  his  posses- 
sion two  bottles  of  wine.  He  was  placed  in  jail  and  told  by 
the  sheriff  that  he  would  be  kept  in  jail  for  six  months,  un- 
less he  told  from  whom  he  bought  the  wine.  The  following 
day  he  informed  the  officers  that  he  had  bought  it  from  appel- 
lant The  officers  thereupon  searched  the  appellant's  prem- 
ises and  found  several  barrels  of  wine  and  bottles  of  wine  like 
the  ones  found  on  the  witness;  also  some  cases  of  whiskey. 
Three  or  four  witnesses  in  behalf  of  the  appellant  testified 
that  they  were  present  at  the  appellant's  place  of  business 
at  the. time  of  the  alleged  sale,  and  that  they  did  not  see  the 
.prosecuting  witness  Manuel  Gonzales  at  that  place,  and  did 
not  see  any  sale  of  liquors  made  by  appellant  to  the  prose- 
cuting witness.  It  was  also  shown  by  the  defense  that  the 
prosecuting  witness  stated  that  he  found  the  wine  in  a  water- 
closet.  This  is  in  substance  the  testimony  submitted  on  the 
trial. 

It  cannot  be  said  that  there  was  not  substantial  evidence  to 
support  the  charge  made  against  appellant.  There  was  con- 
flict, but  it  was  the  duty  of  the  jury  to  reconcile  these  con- 
flicts and  to  determine  upon  which  side  the  truth  lay — ^they 
had  the  witnesses  before  them,  and  could  better  judge  of  their 
credibility  from  their  manner  and  conduct  than  we  can,  and 
their  verdict  on  that  question  is  final. 

It  is  next  objected  that  the  court  erred  in  permitting  evi- 
dence showing  that  appellant  on  the  following  day  after  the 
alleged  sale  had  in  his  possession  and  at  his  place  of  business 
several  barrels  and  bottles  of  wine  like  that  found  in  the  pos- 
session of  the  prosecuting  witness,  and  also  that  whiskey  was 
found  there.  In  view  of  the  fact  that  intoxicating  liquors 
in  this  state  are  outlawed,  and  the  further  fact  that  the  appel- 
lant had  this  quantity  at  his  place  of  business  (pool-hall)  and 
not  at  his  residence,  we  think  that  his  possession  of  it  was  a 
circumstance  proper  for  the  jury  to  consider  for  whatever  it 
was  worth.  If  appellant  had  this  liquor  for  his  own  personal 
use,  as  he  contends,  and  not  for  sale,  the  question  suggests 
itself  why  he  should  keep  it  at  such  a  public  place  as  a  pool- 
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hall.    We  think  this  evidence  tended  to  support  the  prose- 
cuting witness,  and  was  properly  admitted. 

The  most  serious  question  raised  by  the  appellant  is  upon 
an  instruction  given  by  the  court.  The  court  read  to  the  jury 
bodily  article  24,  being  the  last  amendment  to  the  Constitu- 
tion concerning  prohibition,  which  makes  it  a  misdemeanor 
for  any  person  in  Arizona  to  receive  or  cause  to  be  received 
from  without  the  state  for  any  purpose  any  intoxicating 
liquors  of  any  kind ;  or  for  any  person  to  have  in  his  poi^eff- 
fiion  for  any  purpose  any  intoxicating  liquors  of  any  kind 
which  he  has  introduced  or  caused  to  be  introduced;  or  for 
any  person  to  transport  or  cause  to  be  transported  within  the 
state  any  intoxicating  liquor  of  any  kind,  except  wine  foi^ 
sacramental  purposes  and  grain  alcohol  for  scientific  uses  and 
denatured  alcohol.  Why  this  instruction  should  have  been 
given  it  is  ndt  eajsy  to  see.  It  certainly  has  no  application 
to  the  issue  being  tried.  It  was  so  foreign  to  the  issue  that 
we  cannot  think  that  the  jury  considered  it  or  took  it  seri- 
ously, especially  in  view  of  another  instruction  wherein  the 
court  told  the  jury : 

*'The  question  for  you  to  determine,  and  the  only  on$  re- 
quiring your  consideration,  is:  Did  the  defendant  make  the 
sale  of  intoxicating  liquor,  in  manner  and  form  as  alleged  in 
the  information,  which  has  been  read  to  you,  and  has  the 
state  proven  that  charge  beyond  a  reasonable  doubt  t  If 
it  has,  you  should  convict,  and  if  not,  then  acquit  the 
defendant'* 

Complaint  is  also  made  that  the  court  committed  error  in 
sustaining  the  objection  made  by  the  prosecution  to  an  im- 
peaching question  put  to  one  of  the  witnesses;  the  objection 
being  that  it  was  a  direct  question.  The  foundation  for  the 
question  had  already  been  laid,  and  the  question  was  put  in 
the  only  proper  way  it  could  be  propounded  under  the  rules 
of  evidence.  The  court  erred  in  sustaining  the  objection,  but 
later  the  witness  gave  the  impeaching  evidence  sought  by  this, 
question,  which  had  the  effect  of  curing  the  error. 

Not  finding  any  prejudicial  error  in  the  record,  the  judg- 
ment of  the  lower  court  is  aflBrmed,  and  accordingly  so 
ordered. 


On  power  of  legislature  to  make  possession  of  intoxicating  liquor 
prima  facie  evidence  of  an  attempt  to  violate  the  law  against  illegal 
Bales,  see  note  in  1  L.  R.  A.  (N.  S.)  626. 
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[GiTil  No.  1528.    Filed  June  23,  1917.] 
[166  Pac  290.] 

H.  S.  CORBETT,  Trustee,  AppeUant,  v.  SAMTJEL  L. 
KINGAN,  Trustee,  AppeUee;  FARRAND  O.  BENE- 
DICT, Defendant. 

1.  Witnesses — ^DisgvALincATiON — Interest. — An  executor  and  tnistee 

authorized  to  hold  property  for  the  beneficiaries  is,  after  termina- 
tion of  the  executorship,  a  devisee  within  Civil  Code  of  1913,  para- 
graph 1678,  providing  that  in  an  action  by  or  against  an  executor, 
administrator,  or  guardian,  when  judgment  may  be  had  against 
them  as  such,  neither  party  shall  be  permitted  to  testify  to  any 
transaction  or  statement  of  the  decedent,  unless  called  by  the  oppo- 
site party  or  required  to  testify  by  the  court,  which  provision,  with 
its  restrictions  and  limitations  as  to  qualifications  of  witnesses,  is 
extended  to  all  actions  by  or  against  the  heirs,  devisees,  and  legatees 
or  legal  representatives  of  the  decedent,  when  such  action  arises  out 
of  any  transaction  with  the  decedent,  and  when  judgment  may  be 
had  against  them  as  such. 

2.  Witnesses — ^Disqualification — Interest. — Under  such  statute  per- 

sons prohibited  from  testifying  as  to  transactions  and  statements  of 
a  deceased  person  when  a  judgment  may  be  either  for  or  against 
the  legal  representative,  heir,  devisee,  or  legatee  of  the  decedent  are 
confined  to  formal  technical  parties  to  the  suit,  and  the  interest  of 
the  witness,  however  immediate  or  extensive,  is  not  the  disqualifying 
factor. 

8.  Witnesses — Disqualification  —  Interest.  —  Under  such  statute, 
where  a  testamentary  cestwi  set  up  a  contract  with  testator  to  be- 
queath him  the  property  in  consideration  of  care  and  support,  and  he 
and  his  wife  assigned  their  interest  to  plaintiff  as  trustee,  who  sued 
the  trustee  under  the  will,  the  eestw's  wife  was  neither  a  formal  nor 
necessary  party,  and  was  not  disqualified  to  testify  as  to  the  making 
of  the  contract. 

[As  to  rule  that  witness  is  incompetent  to  testify  to  transac- 
tion with  decedent  as  applicable  to  transaction  between  decedent 
and  third  person  in  presence  of  witness,  set  note  in  Aim.  Gas. 
1913E,  795.] 

4.  Witnesses — ^Disqualification — Interest. — In  such  case,  the  suit  be- 
ing by  the  assignee  and  trustee  against  the  cestui  and  the  testamen 
tary  trustee,  the  assignee  could  call  the  cestui  as  an  opposite  party 
to  testify  to  the  making  of  the  contract. 

6.  Specific  Performance  —  Evidence  —  Existence  of  Contract.  —  In 
suit  for  specific  performance  of  contract  to  devise  land  in  considera- 
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tion  of  support,  it  was  not  error  to  strike  testimony  showing  per- 
f omuinee  on  plaintiff's  part  in  the  absence  of  evidence  of  the  execu- 
tion of  the  contract. 

0.  Tbiait— Yxbi>iot»Eqvit7  Cass. — ^Under  Civil  Code  of  1913,  para- 
graph 542,  providing  that  the  court  shall  submit  to  the  jury  all  con- 
troverted questions  of  fact  in  all  actions  where  equitable  relief  is 
sought,  the  court  need  not  submit  immaterial  questions  of  fact,  and 
it  is  not  necessarily  error  to  return  a  general  verdict. 

7.  Tbial— DisoBsnON  or  Coubov-^Oboeb  or  Psoor. — ^In  suit  for  specific 
performance  of  a  contract,  the  order  of  proof  of  execution  of  the 
contract  and  the  acts  of  performance  is  largely  within  the  discre- 
tion of  the  trial  court 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pima.    G.  W.  Shute,  Judge.    Seversed. 

Mr.  Ben  C.  Hill,  for  Appellant 

Mr.  John  H.  Campbell  and  Mr.  S.  L.  Eingan,  in  Proper 
Person,  for  Appellee. 

ROSS,  J. — This  is  the  second  time  the  case  has  been  before 
this  court.  The  issues  involved,  as  made  by  the  pleadings, 
are  set  out  in  16  Ariz.  440,  146  Pac.  922. 

The  case  was  tried  with  a  jury,  and  a  great  deal  of  evi- 
dence introduced.  At  the  close  of  the  appellant's  case,  on 
the  motion  of  appellee,  Kingan,  all  the  testimony  given  on 
behalf  of  appellant  was  stricken,  upon  the  ground  that  the 
evidence  introduced  was  immaterial.  Thereupon  the  jury 
was  instructed  by  the  court  to  return  a  verdict  in  favor  of 
the  appellee.  Upon  this  verdict  judgment  was  entered  in 
favor  of  appellee  Kingan  and  against  the  appellant  This 
appeal  is  prosecuted  from  the  judgment  and  from  the  order 
overruling  motion  for  a  new  trial. 

The  action  is  for  the  specific  performance  of  a  contract 
alleged  to  have  been  made  by  Julia  A.  Enapp  with  Farrand 
0.  Benedict,  her  nephew,  in  which  said  contract  it  is  claimed 
that  Julia  A.  Knapp  agreed  to  give  to  Benedict  all  of  her 
property,  both  real  and  personal,  of  which  she  should  be  pos- 
sessed at  the  time  of  her  death,  in  consideration  that  the  said 
Benedict  would  live  with  her  until  that  event  should  happen, 
and  do  and  perform  certain  things  in  the  way  of  caring  for 
her  and  looking  after  and  improving  her  property.  This 
contract  is  alleged  to  have  been  made  in  1892,  and,  in  so  far 
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as  Benedict's  duties  and  services  were  concerned,  remained 
the  contract  thereafter.  But  on  July  14,  1900,  it  is  claimed 
the  contract  was  modified  so  as  to  make  Kate  Benedict 
Thompson  and  William  B.  Benedict,  sister  and  brother  of 
Farrand  0.  Benedict,  beneficiaries  in  the  sum  of  $1,500  each ; 
that  in  pursuance  and  in  accordance  with  the  terms  of  sa^d 
modified  contract  Julia  A.  Knapp,  on  said  last  date  made  and 
executed  her  will.  On  June  6,  1908,  Julia  A.  Knapp  made 
and  executed  another  will,  in  which  she  expressly  revoked 
all  wills  theretofore  made.  In  this  last-mentioned  will  she 
devised  all  of  her  property,  both  real  and  personal,  to  the 
appellee,  Kingan,  in  trust,  with  directions  that  the  rents, 
issues,  and  profits  thereof  be  paid  to  Farrand  0.  Benedict 
during  his  life,  with  the  remainder  over  to  Kate  Benedict 
Thompson  aAd  William  B.  Benedict  To  this  last  will  on 
March  7,  1910,  was  added  a  codicil,  in  which  the  remainder 
was  diverted  from  Kate  Benedict  Thompson  and  William 
B.  Benedict  to  the  children  of  Farrand  0.  Benedict  in  case 
he  should  remarry  and  leave  children  of  his  body  surviving 
him.  Julia  A.  Knapp  died  on  the  twenty-sixth  day  of  Sep- 
tember, 1912. 

The  contract  between  Farrand  0.  Benedict  and  Miss 
Knapp,  and  which  is  the  basis  of  this  suit,  was  on  the  second 
day  of  February,  1914,  by  the  said  Benedict  assigned,  con- 
veyed, and  transferred  to  appellant,  Corbett,  as  trustee  for 
Frances  L.  Benedict,  William  B.  Benedict,  and  Kate  Benedict 
Thompson,  with  the  agreement  and  understanding  that  said 
Corbett  would  take  whatever  legal  steps  he  found  necessary 
to  recover  the  estate  from  appellee,  Kingan.  In  said  con- 
tract of  assignment  it  was  provided  that  Frances  L.  Bene- 
dict, who  is  the  wife  of  Farrand  0.  Benedict,  should  receive 
and  be  entitled  to  Farrand  0.  Benedict's  share  after  the  pay- 
ment of  all  expenses  and  charges. 

At  the  trial  the  appellant  undertook  to  prove  the  contract 
as  alleged.  To  that  end  he  offered  as  witnesses  to  the  con- 
tract the  living  party  thereto,  Farrand  0.  Benedict,  and  his 
wife,  Frances  L.  The  appellee  objected  to  their  being  per- 
mitted to  testify  on  the  grounds  that  they  were  disqualified 
under  the  law.  The  ruling  of  the  court  in  refusing  to  permit 
these  two  witnesses  to  testify  or  to  require  them  to  testify  as 
to  the  terms  and  conditions  of  said  contract  is  assigned  as 
error. 
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Section  1678  of  the  Civil  Code  of  1913  provides  that  in  an 
action  by  or  against  an  executor,  administrator,  or  guardian, 
when  judgment  may  be  had  against  them  as  such,  neither 
party  shall  be  permitted  to  testify  to  any  transaction  or  state- 
ment of  the  decedent,  unless  called  by  the  opposite  party  or 
required  to  testify  by  the  court,  and  this  provision,  with  its 
restrictions  and  limitations  as  to  qualifications  of  witnesses, 
is  extended  to  all  actions  by  or  against  the  heirs,  devisees, 
and  legatees  or  legal  representatives  of  the  decedent,  when 
such  action  arises  out  of  any  transaction  with  the  decedent 
and  when  judgment  may  be  had  against  them  as  such!  This 
disqualification  of  parties  as  witnesses  is  an  exception  to  the 
general  rule  of  qualification;  the  general  rule  being  that 
every  person,  including  the  party,  may  testify  in  any  action 
or  proceeding  and  that  no  person  is  incompetent  to  testify 
because  he  is  a  party  to  the  suit  or  proceeding  or  interested 
in  the  issue.  Sections  1674,  1675,  Civil  Code  1913.  It  will 
be  noted  that  the  disqualification  is  not  absolute ;  for  it  may 
be  removed  by  the  opposite  party  calling  his  adversary  as  a 
witness,  or  by  the  court  if,  in  its  discretion,  it  chooses  to  re- 
quire him  to  testify. 

The  suit  is  prosecuted  against  appellee,  Eingan,  as  trustee. 
He  deraigns  his  title  to  the  property  through  the  will  of 
Julia  A.  Knappi  who  devised  it  to  him  in  trust  for  the  use 
and  benefit  of  Farrand  0.  Benedict  during  his  life  with  the 
remainder  over.  The  will  under  which  he  claimed  was  duly 
probated,  the  estate  administered  upon  and  distributed  to 
him  as  trustee,  and  his  duties  as  executor  terminated.  The 
suit  is  not  against  appellee,  therefore,  in  his  representative 
capacity  as  executor.  Is  he,  as  a  party  to  the  suit,  within 
any  of  the  terms  ** heirs,"  '* devisees,*'  ** legatees,''  or  ** legal 
representative"  of  the  decedent  1  While  he  is  not  the  devi- 
see of  the  beneficial  estate,  he  is  in  fact  and  in  law  the  devisee 
of  the  legal  estate,  and  therefore  falls  literally  within  the 
class  of  parties  designated  in  the  statute  restricting  the  oppo- 
site party  from  testifying  unless  called  by  his  opponent  or 
required  to  testify  by  the  court  The  judgment  in  this  case 
must  be  either  for  or  against  him  as  the  devisee  of  the  legal 
estate  of  Julia  A.  Knapp,  the  decedent. 

It  is  claimed  by  the  appellant  that  Frances  L.  Benedict, 
for  whose  benefit  the  suit  is  prosecuted,  is  not  a  party  thereto, 
and  that  the  disqualification  extends  only  to  the  "parties" 
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to  the  suit.  The  general  rule  being  that  all  persons  are  quali- 
fied to  testify,  whether  they  be  parties  to  the  suit  or  inter- 
ested in  the  issues,  he  insists  that  the  exception  to  the  gen- 
eral rule  should  be  strictly  construed,  and  that  only  those 
persons  clearly  and  exactly  within  the  exception  should  be 
precluded  from  testifying  to  any  transaction  or  statement 
with  the  decedent. 

The  rule  of  qualifications  and  its  exceptions,  as  contained 
in  sections  1674,  1676,  and  1678  of  the  Civil  Code,  supra,  is 
the  same  as  the  federal  rule  found  in  section  858  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stats.  1916,  §1464), 
and  was  probably  adopted  from  the  latter  statute.  In  Potter 
V.  Nationdl  Bank,  102  U.  S.  163,  26  L.  Ed.  Ill,  the  court, 
after  reciting  the  facts  which  showed  that  the  witness  was 
interested  in  the  issues,  gave  the  history  of  the  legislation  in 
connection  with  section  858  and  announced  the  rule  that  the 
disqualification  extended  only  to  the  "parties"  of  record  in 
the  following  language : 

"The  existing  statute  (Rev.  Stats.,  §  858)  seems  too  plain 
to  require  construction.  The  first  clause  of  that  section  shows 
that  there  was  in  the  mind  of  Congress  two  classes  of  wit- 
nesses, those  who  were  parties  to  the  issue,  that  is,  parties  to 
the  record,  and  those  interested  in  the  issue  to  be  tried,  that 
is,  those  who,  although  not  parties  to  the  record,  held  such 
relations  to  the  issue  that  they  would  lose  or  gain  by  the 
direct  legal  operation  and  effect  of  the  judgment.  A  witness 
may  be  interested  in  the  issue  without  being  a  party  thereto, 
a  distinction  which  seems  to  have  been  recognized  in  all  the 
statutes  to  which  reference  has  been  made.  But,  whether  a 
party  to  or  only  interested  in  the  issue,  the  witness  is  not  to 
be  excluded  in  the  courts  of  the  United  States  upon  either 
ground,  except  that  in  actions  in  which  judgment  may  be 
rendered  for  or  against  an  executor,  administrator,  or  guard- 
ian no  party  to  the  action  can  testify  against  the  other  as 
to  any  transaction  with,  or  statement  by,  the  testator,  intes- 
tate, or  ward,  unless  called  to  testify  thereto  by  the  opposite 
party,  or  required  to  testify  thereto  by  the  court.  The  pro- 
viso of  section  858  excludes  only  one  of  the  classes  described 
in  its  first  clause,  those  who  are,  technically,  parties  to  the 
issue  to  be  tried,  and  we  are  not  at  liberty  to  suppose  that 
Congress  intended  the  word  *  party,'  as  used  in  that  proviso, 
to  include  both  those  who,  according  to  the  established  rules 
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of  pleading  and  evidence,  are  parties  to  the  issue,  and  those 
who,  not  being  parties,  have  an  interest  in  the  result  of  that 
issue." 

The  Potter-National  Bank  case  was  approved  and  followed 
in  Sruyder  v.  Fiedler,  139  U.  S.  478,  35  L.  Ed.  218,  11  Sup. 
Ct  Rep.  583. 

In  Berry  v.  Sawyer  (C.  C),  19  Fed.  286-289,  the  court 
said,  in  referring  to  section  858 : 

**That  section,  in  the  most  comprehensive  terms,  removes 
all  disqualifications  to  testify  by  a  party  to  an  action,  or  by 
one  interested  in  the  issue  tried;  but  it  provides  'that  in 
actions  by  or- against  executors,  administrators,  or  guardians, 
in  which  judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other,  as 
to  any  transaction  with  or  statement  by  the  testator,  intestate, 
or  ward,  unless  called  to  testify  thereto  by  the  opposite  party, 
or  required  to  testify  thereto  by  the  court.'  Before  the  pas- 
sage of  this  act  two  classes  of  persons  were  incompetent  to 
testify,  viz.,  parties  to  the  issue  and  persons  interested  in,  but 
not  parties  to,  it.  In  the  body  of  the  section  this  disqualifi- 
cation is  removed,  without  restriction,  as  to  both  classes.  The 
proviso,  however,  restricts  the  testimony  of  a  'party'  to  the 
issue  so  as  to  exclude  transactions  with,  or  statements  by,  a 
deceased  testator,  intestate,  or  guardian,  but  does  not  impose 
any  such  limitation  upon  the  competency  of  a  witness  inter- 
ested in,  but  not  a  party  to,  the  issue.  This  is  the  literal 
import  of  the  whole  section,  and,  we  think,  accords  with  its 
spirit  and  reason." 

In  Huntington  National  Bank  v.  Huntington  Distilling  Co. 
(C.  C),  152  Fed.  240-243,  it  is  said: 

"This  statute  has  been  held  to  be  a  remedial  one,  intended 
to  remove  technical  disqualifications  in  the  common-law  rules 
of  evidence  and  to  promote  the  fair  administration  of  justice, 
and  to  be  liberally  construed." 

See,  also,  Stephens  v.  Bernays  (D.  C),  42  Fed.  488. 

Under  these  decisions  interest  in  the  issues  of  the  suit  does 
not  disqualify  as  under  the  common-law  rule.  The  person 
offered  as  a  witness  must  be  a  party  to  a  suit  in  which  the 
judgment  may  be  either  for  or  against  the  heir,  devisee,  lega- 
tee, or  legal  representative  of  the  decedent  as  such.  The  dis- 
qualification extends  only  to  "those  who  are  technical  parties 
to  the  issues  to  be  tried." 
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The  Arkansas  statute  removing  the  common-law  disability 
of  witnesses,  is  almost  identical  with  section  858  of  the  United 
States  statute,  as  also  our  section  1678.  In  Stanley  v.  WH- 
kerson,  63  Ark.  556,  39  S.  W.  1043,  the  facts  were  as  follows: 
A  partnership  had  brought  suit  against  the  administrator 
and  obtained  judgment.  An  appeal  was  prosecuted  from  the 
judgment,  and  pending  the  appeal  the  plaintiff  partnership 
made  an  assignment  for  the  benefit  of  their  creditors  to  Stan- 
ley, who  was  then  appointed  receiver  by  the  court  to  take 
charge  of  the  effects  of  the  partnership.  The  receivtT  was 
substituted  as  the  plaintiff  in  the  appellate  court,  which  was 
also  the  trial  court.  One  of  the  partners  was  called  and  ex- 
amined as  a  witness  as  to  the  transaction  with  the  decedent, 
whose  administrator  was  the  defendant.    The  court  said : 

''In  the  case  at  bar,  J.  H.  Campbell,  as  one  of  the  firm  of 
W.  P.  Campbell  &  Bro.,  was,  of  course,  interested  in  the  issue 
to  be  tried,  at  first  interested  without  contingency,  and,  after 
the  suit  was  ordered  to  progress  in  the  name  of  the  receiver, 
who  was  also  assignee,  he  was  interested  on  contingency 
merely ;  but  this  court  said  in  the  case  of  McEae  v.  Holcomb, 
supra,  that:  'But  mere  interest  in  the  issue  to  be  tried  does 
not  disqualify.'  Had  Campbell  been  called  to  testify  before 
Stanley  was  made  a  party,  and  the  suit  ordered  to  progress 
in  his  name,  there  is  no  doubt  that  he  would  have  been  incom- 
petent ;  for  up  to  that  stage  of  the  proceeding  he  was  not  only 
directly  interested  in  the  result  of  the  trial  of  the  issue,  but 
was  a  party  to  the  suit,  and  of  course  the  suit  was  then,  as  it 
was  finally,  a  suit  in  which  judgment  might  be  rendered  for 
or  against  the  administratrix,  she  being  the  defendant  therein. 
...  It  is  not  the  interest  in  the  issue  to  be  tried  that  ren- 
ders incompetent,  but  the  being  a  party  of  record  to  that 
issue,  which  the  proposed  witness  had  ceased  to  be  at  the  time 
he  was  called  to  testify." 

In  MendenhaU  v.  School  District,  76  Kan.  173,  90  Pac.  773. 
in  discussing  a  statute  very  much  like  ours,  the  court  said : 

"Statutes  which  exclude  persons  from  testifying  will  be 
strictly  construed  in  favor  of  the  witness.  Classes  of  persons 
not  named  in  the  statute  will  not  be  excluded  by  implica- 
tion, .  .  .  even  though  the  reasons  therefor  may  seem  as 
strong  as  those  which  apply  to  the  persons  expressly  desig- 
nated. 30  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  983;  Wootters 
V.  Hale,  83  Tex.  564,  19  S.  W.  156  [134].    Our  law  excludes 
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the  'party'  only.  In  many  states  having  a  similar  statute 
this  word  has  been  defined  to  mean  a  party  to  the  suit  in  its 
strict  legal  sense.  In  the  case  of  Potter  v.  Third  National 
Bank,  102  U.  S.  163,  26  L.  Ed.  Ill,  Justice  Harlan,  in  con- 
struing a  statute  substantially  the  same  as  this,  said:  'The 
proviso  of  section  858,  Rev.  St.  U.  S.  (U.  S.  Comp.  St.  1901, 
p.  659),  excludes  only  one  of  the  classes  described  in  its  first 
clause,  those  who  are,  technically,  parties  to  the  issue  to  be 
tried,  and  we  are  not  at  liberty  to  suppose  that  Congress 
intended  the  word  ** party,"  as  used  in  that  proviso,  to  in- 
clude both  those  who,  according  to  the  established  rules  of 
pleading  and  evidence,  are  parties  to  the  issue,  and  those 
who,  not  being  parties,  have  an  interest  in  the  result  of  that 
issue.'  In  the  case  of  Merchants'  Bank  v.  Cook,  4  Pick. 
(Mass.)  411,  it  is  said:  *The  word  ** party"  then  is  unques- 
tionably a  technical  word,  and  has  a  precise  meaning  in  legal 
parlance.  By  it  is  understood  he  or  they  by  or  against  whom 
a  suit  is  brought,  whether  at  law  or  in  equity ;  the  party  plain- 
tiff or  defendant,  whether  composed  of  one  or  more  indi- 
viduals, and  whether  natural  or  legal  persons.'  " 

In  a  later  case  the  same  court  used  the  following  language : 
"The  fact  that  a  person  other  than  the  parties  may  have 
an  interest  in  the  result  of  the  action  does  not  disqualify  him 
as  a  witness.  The  Code  specifically  provides  that  no  one  shall 
be  disqualified  by  reason  of  his  interest  in  the  result  of  the  liti- 
gation. Code  Civ.  Proc.  par.  317  (Gen.  St.  1909,  par.  5911). 
The  prohibition  in  Code  Civ.  Proc.  par.  320,  is  not  to  be  ex- 
tended by  implication,  and  it  has  been  held  to  apply  only  to 
those  who  are  technically  parties  to  the  action.  The  term 
'party,'  as  used  in  the  Code,  does  not  mean  or  include  per- 
sons not  parties  in  the  technical  sense,  however  much  they 
may  be  interested  in  the  result  of  the  suit."  Hess  v.  Hart- 
wig,  83  Kan.  592,  112  Pac.  99. 

In  Cullen  v.  Woolverton,  65  N.  J.  L.  279,  47  Atl.  626,  suit 
was  prosecuted  by  the  assignee  of  a  chose  in  action  on  con- 
tract, and  was  for  services  performed  by  the  assignor  in 
nursing  the  deceased  and  for  work  and  labor  done.  The 
assignor  was  called  as  a  witness  to  testify  to  the  contract  and 
the  services  rendered.  Under  a  statute  in  all  material  ways 
similar  to  ours,  it  was  held  that  the  assignor  was  a  competent 
witness.    The  court  quoted  with  approval  the  language  of 
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Chief  Justice  BBASLEY  in  Palmateer  v.  TUton,  40  N.  J.  Eq. 
.  555,  5  Atl.  105,  as  follows: 

''  'But  the  language  of  the  act  is  clear  and  definite,  and  the 
result,  if  we  adhere  to  such  language,  is  entirely  reasonable; 
and,  this  being  the  case,  the  judicial  duty  is  one  of  interpre- 
tation simply.  The  statute  itself  enumerates  the  cases  in 
which  the  testimony  is  to  be  rejected,  and  no  case  can  be 
added  to  that  enumeration.  If  we  attempt  to  leave  the  plain 
terms  of  the  act,  we  enter  into  an  undefined  field  of  inference 
and  conjecture.  The  regulation  applies  to  the  practice  in  the 
trial  of  causes,  and  it  is  important,  therefore,  that  its  limita- 
tions should  be  clear.'  And  he  says  to  reject  the  testimony 
in  that  case  will  obviously  do  violence  to  the  words  of  the 
act,  in  order  to  enact  a  rule  which  will  conform  to  judicial 
notions,  and  this  would  be  judicial  legislation,  pure  and 
simple.  He  cites  in  that  opinion  Jones  v.  Smart,  1  Term 
Rep.  44,  in  which  Mr.  Justice  BuUer  said:  'We  are  bound  to 
take  the  act  of  parliament  as  they  have  made  it.  A  causus 
omissus  can  in  no  case  be  supplied  by  a  court  of  law,  for  that 
would  be  to  make  laws.'  " 

See,  also,  Harrison  v.  Patterson  (N.  J.  Ch.),  50  Atl.  113. 

In  speaking  of  the  purpose  and  object  of  statutes  enabling 
parties  to  actions  and  parties  interested  in  the  issues  to  tes- 
tify and  the  exception  thereto,  the  court,  in  Si.  John  v. 
Lofland,  5  N.  D.  140,  64  N.  W.  930,  said: 

''This  whole  argument  that  the  letter  of  this  law  should 
be  expanded  to  the  dimensions  of  the  spirit  of  the  statute 
rests  on  a  false  assumption  as  to  the  spirit  of  this  legislation. 
The  general  policy  of  the  section  is  to  make  all  persons  com- 
petent witnesses.  So  far  as  the  question  of  the  extent  of  the 
limitations  of  that  policy  is  concerned,  the  only  way  we  can 
ascertain  the  scope  of  this  limitation  is  by  looking  to  the  lan- 
guage in  which  that  limitation  is  expressed.  We  cannot  look 
beyond  the  language.  We  cannot  say  that  it  was  the  pur- 
pose of  the  legislature  to  exclude  all  evidence  merely  because 
the  witness  from  whose  lips  it  might  fall  would  enjoy  the 
advantage  of  testifying  to  a  transaction  with  a  deceased  per- 
son, who  on  that  account  could  not  confront  and  contradict 
him.  Statutes  which  exclude  testimony  on  this  ground  are 
of  doubtful  expediency.  There  are  more  honest  claims  de- 
feated by  them  by  destroying  the  evidence  to  prove  such 
claim  than  there  would  be  fictitious  claims  established  if  all 
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such  enactments  were  swept  away,  and  all  persons  rendered 
competent  witnesses.  To  assume  that  in  that  event  many 
false  claims  would  be  established  by  perjury  is  to. place  an 
extremely  low  estimate  on  human  nature,  and  a  very  high 
estimate  on  human  ingenuity  and  adroitness.  He  who  pos- 
sesses no  evidence  to  prove  his  case  save  that  which  such  a 
statute  declares  incompetent  is  remediless.  But  those  against 
whom  a  dishonest  demand  is  made  are  not  left  utterly  un- 
protected because  death  has  sealed  the  lips  of  the  only  person 
who  can  contradict  the  survivor,  who  supports  his  claim  with 
his  oath.  In  the  l^gal  armory  there  is  a  weapon  whose  re- 
peated thrusts  he  will  find  it  difficult,  and  in  many  cases 
impossible,  to  parry  if  his  testimony  is  a  tissue  of  false- 
hoods— ^the  sword  of  cross-examination.  For  these  reasons, 
which  lie  on  the  very  surface  of  this  question  of  policy,  we 
regard  it  as  a  sound  rule  to  be  applied  in  the  construction  of 
statutes  of  the  character  of  the  one  whose  interpretation  is 
here  involved,  that  they  should  not  be  extended  beyond  their 
letter  when  the  effect  of  such  extension  will  be  to  add  to  the 
list  of  those  whom  the  act  renders  incompetent  as  witnesses." 

In  Witte  V.  Koeppen,  11  S.  D.  598,  74  Am.  St.  Rep.  826,  79 
N.  W.  831,  the  action  was  prosecuted  by  the  assignee  against 
the  administrator  for  money  advanced  by  the  assignor  to  the 
deceased  to  be  invested  in  the  name  of  the  assignor.  The 
assignor  was  the  father  of  the  deceased.  It  was  insisted  that 
the  assignor  was  the  real  owner  of  the  demand  or  claim,  and 
that  the  suit  was  being  prosecuted  by  the  assignee  for  his 
benefit,  and  that  therefore  the  assignor  was  incompetent  to 
testify.  After  quoting  the  qualifications  statute  and  the  ex- 
ception, the  court  said : 

"It  will  be  observed  that  by  the  first  clause  of  the  section 
no  person  offered  as  a  witness  shall  be  excluded,  except  as 
therein  provided,  and  that  by  the  exception  it  is  only  the  par- 
ties who  are  excluded  from  testifying  in  the  action;  that  is, 
'neither  party  shall  be  allowed  to  testify  against  the  other.' 
While  it  is  conceded  by  appellant  that  the  witness  was  not 
technically  a  party,  he  insists  that  he  is  beneficially  inter- 
ested, and  comes  within  the  spirit  of  the  statute  excluding  a 
party  from  being  a  witnes&  This  court  held  in  Bunker  v. 
Taylor,  10  S.  D.  526,  74  N.  W.  450,  following  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Potter  v.  Third 
Nat.  Bank,  102  U,  S.  163  [26  L.  Ed.  Ill],  that  the  witnesses 
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excluded  by  the  proviso  are  those  only  who  are  technically 
parties  to  the  issues  to  be  tried,  and  do  not  include  those  who 
are  not  parties,  though  they  have  an  interest  in  the  result 
of  the  issue.  It  seems  to  be  well  settled  that,  when  the  enact- 
ing clause  is  general  in  its  language  and  objects,  and  a  pro- 
viso is  afterwards  introduced,  such  proviso  should  be  con- 
strued strictly,  and  takes  no  case  out  of  the  enacting  clause 
which  does  not  fall  fairly  within  its  terms ;  and  those  who  set 
up  such  exception  must  establish  it  as  being  within  the  words, 
as  well  as  within  the  reason,  thereof.  .  .  .  This  court  is  not 
at  liberty  to  disregard  the  plain  and  express  terms  of  the 
statute  upon  any  theory  as  to  its  spirit,  or  what  it  ought  or 
what  the  legislature  might  have  intended  it  to  be,  when  the 
statute  is  plain  and  unambiguous,  as  courts  are  not  permitted 
to  search  for  its  meaning  beyond  the  statute  itself.  Cooley, 
Const.  Lim.  5457.  The  able  argument  of  counsel  for  the 
appellant,  in  which  they  contend  that,  as  Christian  F.  Koep- 
pen  was  interested  in  the  result  of  this  suit,  as  they  claim,  he 
should  have  been  excluded  as  a  witness,  would  be  more  prop- 
erly addressed  to  the  legislature  than  to  this  court." 

Texas,  with  a  statute  almost  identical  with  ours,  is  the  only 
state  whose  courts  have  expanded  the  exception  to  the  gen- 
eral rule  of  competency  sp  as  to  qualify  persons  not  falling' 
directly  within  the  terms  of  the  exception,  and  is  the  only 
state  that  we  have  been  able  to  find  that  has  liberally  con- 
strued the  exception  by  including  those  whom  it  chooses  to 
call  within  the  spirit  of  the  law,  if  not  within  the  terms.  In 
Simpson  v.  Brotherton,  62  Tex.  170,  it  is  held  (quoting  from 
the  syllabus) : 

**The  wife,  even  when  not  made  a  party  to  proceedings 
between  her  husband  and  the  representatives  of  a  deceased 
party,  is  not  a  competent  witness  to  testify  to  transactions 
between  her  husband  and  the  deceased  concerning  matters  in 
which  she  has  a  community  interest  with  her  husband.  Being 
as  fully  interested  as  her  husband  in  the  result  of  such  a  suit, 
the  object  of  the  statute  would  be  defeated  by  admitting  her 
testimony.'* 

Beginning  with  this  departure  from  the  terms  of  the  stat- 
ute, that  court  has  frequently  approved  the  Simpson  v.  Broth- 
erton case.  Wells  v.  Hobbs,  57  Tex.  Civ.  App.  375, 122  S.  W. 
451;  Whitfield  v.  Diffie  (Tex.  Civ.  App.),  105  S.  W.  324; 
Newton  v.  Newton,  77  Tex.  508,  14  S.  W.  157.    And  in  Oen- 
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eral  Bonding  dk  Casualty  Ins,  Co.  v.  McCvrdy  (Tex.  Civ. 
App.),  183  S.  W.  796,  it  has  expanded  it  so  as  to  include  the 
assignor.     In  the  last  case  it  was  said : 

*'It  may  well  be  doubted  whether  the  statute  is  a  good 
one,  but,  as  long  as  it  remains  the  law,  the  courts,  while  not 
extending  it,  will  give  it  a  practical  construction  such  as  will 
effect  the  purpose  thereof." 

And  it  quotes  from  the  Simpson-Brotherton  case  as  fol- 
lows: "So  the  object  of  the  act,  excluding  parties  from  tes- 
tifying as  to  transactions  with  deceased  persons,  would  be 
defeated  by  allowing  one  to  testify  to  such  transactions  who 
was  as  fully  interested  in  the  result  of  the  suit  as  any  of  the 
persons  named  as  parties  upon  the  record" — ^thus,  contrary 
to  the  terms,  and,  we  believe,  the  spirit,  of  the  statute,  mak- 
ing interest  the  criterion  of  disqualification,  whereas  the  stat- 
ute limits  the  disqualification  to  the  "parties"  to  the  suit  or 
action. 

The  predecessor  of  this  court  in  Miller  v.  Miller,  7  Ariz. 
316,  64  Pac.  415,  sustained  the  right  of  the  husband  to  tes- 
tify as  to  conversations  of  the  deceased  in  an  action  brought 
by  his  wife  against  the  administratrix  of  the  estate  of  the  de- 
ceased to  correct  a  deed.  In  the  opinion  of  the  court  it  is 
said: 

"Such  statute  does  not  in  its  terms  prohibit  the  husband  or 
wife  of  the  party  to  the  action  from  testifying  as  to  any  con- 
versation which  he  or  she  may  have  had  with  the  deceased 
during  his  lifetime.  Our  attention  has  not  been  called  to» 
any  principle  which  would  prevent  the  husband  or  wife  from 
so  testifying,  neither  have  we  been  referred  to  any  text- writer 
or  decision  of  any  court  upon  the  subject.  The  statutes  of 
Arizona  permit  parties  to  be  witnesses  under  all  conditions 
and  circumstances,  with  but  few  exceptions." 

While  in  the  Miller  case  it  is  not  apparent  that  the  subject 
matter  of  the  action  was  community  property,  it  does  seem 
that,  if  it  had  appeared  to  be  such,  the  ruling  of  the  court 
would  not  have  been  different,  the  court  holding  that  before 
the  witness  was  incompetent  to  testify  he  must  fall  within  the 
"terms"  of  the  statute  prescribing  what  would  disqualify  a 
witness.  This  construction  of  our  statute  is  more  consonant 
with  the  spirit  and  letter  of  the  statute  than  the  construction 
given  it  by  the  Texas  courts,  and  it  is  certainly  in  accord  with 
the  general  trend  of  decisions  construing  like  statutes. 

XIX  Aril.— 10 
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One  of  our  most  profound  and  philosophical  authors  on 
evidence  has  said  of  the  rule  disqualifying  the  living  witness 
to  any  transaction  or  statement  of  the  decedent: 

'*Are  not  the  estates  of  the  living  endangered  daily  by  the 
present  rule,  which  bars  from  proof  so  many  honest  claims? 
Can  it  be  more  important  to  save  dead  men's  estates  from 
false  claims  than  to  save  living  men's  estates  from  loss  by 
lack  of  proof  9  The  truth  is  that  the  present  rule  is  open,  in 
almost  equal  degree,  to  every  one  of  the  objections  which  were 
successfully  urged  nearly  a  century  ago  against  the  interest 
rule  in  general.  Those  objections  may  be  reduced  to  four 
heads:  (1)  That  the  supposed  danger  of  interested  persons 
testifying  falsely  exists  to  a  limited  extent  only;  (2)  that, 
even  so,  yet,  so  far  as  they  testify  truly,  the  exclusion  is  an 
intolerable  injustice;  (3)  that  no  exclusion  can  be  so  defined 
as  to  be  rational,  consistent,  and  workable;  (4)  that  in  any 
case  the  test  of  cross-examination  and  the  other  safeguards 
for  truth  are  a  sufficient  guaranty  against  frequent  false  de- 
cision. ...  As  a  matter  of  policy,  this  survival  of  a  part 
of  the  now  discarded  interest  qualification  is  deplorable  in 
every  respect;  for  it  is  based  on  a  fallacious  and  exploded 
principle,  it  leads  to  as  much  or  more  false  decision  than  it 
prevents,  and  it  incumbers  the  profession  with  a  profuse  mass 
of  barren  quibbles  over  the  interpretation  of  mere  words." 
Wigmore  on  Evidence,  §  578. 

We  have  come  to  the  conclusion  that  the  persons  prohibited 
from  testifying  under  our  statute  as  to  transactions  and  state- 
ments of  a  deceased  person  when  a  judgment  may  be  either 
for  or  against  the  legal  representative,  heir,  devisee,  or  legatee 
of  the  decedent  are  confined  to  formal  technical  parties  to 
the  suit,  and  that  the  interest  of  the  witness,  however  immedi- 
ate or  extensive,  is  not  the  disqualifying  factor. 

The  question  then  is  whether  Frances  L.  Benedict,  as  a 
beneficiary  in  the  chose  of  action  upon  which  this  suit  is 
based,  is  a  party  plaintiff  or  not.  If  she  is  a  party  plaintiflf, 
she  is  disqualified ;  if  not  a  party  plaintiff,  she  is  a  competent 
witness,  and  may  testify  to  the  transactions  and  statements 
of  the  decedent.  Miss  Enapp. 

Bouvier,  in  his  definition  of  parties  to  suits  in  equity,  says : 

*'The  person  who  seeks  a  remedy  in  chancery  by  suit,  com- 
monly called  the  plaintiff,  or  complainant,  and  the  person 
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against  whom  the  remedy  is  sought,  usually  denominated  the 
defendant,  or  respondent,  are  the  parties  to  a  suit  in  equity." 

Our  statute  (section  401,  Civil  Code  1913)  provides  that: 

"The  assignee  of  any  chose  in  action,  is  a  trustee  of  an  ex- 
press trust,  within  the  meaning  of  the  preceding  section." 

The  preceding  section  (400)  provides  that  a  trustee  of  an 
express  trust  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  brought.  In  these  two  sec- 
tions express  authority  is  contained  for  a  trustee  to  sue  on  a 
chose  in  action  in  his  own  name  without  joining  the  benefi- 
ciaries named  in  the  written  assignment  of  the  chose. 

Under  the  terms  of  the  assignment  to  Corbett  the  remedial 
right,  as  distinguished  from  the  beneficial  right,  is  vested  in 
Corbett  It  is  made  his  duty  to  prosecute  a  suit  to  recover 
the  property  involved  in  the  alleged  contract.  The  benefi- 
ciaries named  in  the  assignment  are  not  necessary  parties  to 
the  suit  any  more  so  than  if  they  had  not  been  named  as 
beneficiaries  therein.  The  disclosure  in  the  complaint  and 
the  assignment  of  the  beneficiaries  is  no  part  of  the  right  of 
action.  It  was  not  necessary  to  constitute  Corbett  the  trus- 
tee of  an  express  trust  that  the  assignment  should  have  dis- 
closed the  beneficiaries.  Whether  disclosed  or  not  in  the 
assignment  of  the  chose  in  action,  the  beneficiaries  are  as 
much  parties  to  the  suit  in  one  case  as  in  the  other,  but  in 
neither  case  are  they  formal  or  technical  parties.  In  both 
cases,  however,  they  would  be  bound  by  the  judgment, 
because  they  are  vitally  interested  and  privies  to  the  suit  and 
judgment. 

In  Oould  V.  Soto,  14  Ariz.  558,  133  Pac.  410,  it  was  said: 

*'The  claim  that  Silas  Gould,  Jr.  [who  was  the  beneficiary 
of  an  express  trust],  was  not  a  party  to  such  action  is  wholly 
without  foundation.  True,  he  was  not  named  as  a  party  in 
the  title  of  the  action,  but  the  only  rights  submitted  were  his 
rights,  and,  if  the  judgment  rendered  in  that  action  would  be 
binding  at  all,  it  would  bind  him  and  adjudicate  his  rights. 
The  beneficiary  in  such  action  is  in  effect  and  to  all  intents 
and  purposes  the  real  party  in  interest.    23  Cyc.  1245." 

The  citation  from  Cyc.  makes  it  very  clear  that  the  court  in 
the  above  case  only  intended  to  hold  that  the  beneficiary  was 
so  represented  in  the  suit  as  to  be  concluded  by  any  judg- 
ment entered  therein.    The  citation  reads: 
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"Although  one  is  not  nominally  or  formally  a  party  to  an 
action,  he  will  be  concluded  by  the  judgment  therein  if  he 
was  represented,  as  to  his  rights  or  interests  in  the  subject 
matter,  by  a  party  legally  entitled  to  represent  him,  or  who 
actually  conducted  the  prosecution  or  defense  on  the  behalf 
and  for  the  benefit  of  such  person.'* 

We  conclude  that  Frances  L.  Benedict  is  not  a  " party*' 
within  the  meaning  of  section  1678  of  our  Civil  Code  of  1913, 
and  that  she  is  not  an  incompetent  witness  to  any  transaction 
or  statement  made  by  decedent,  Miss  Knapp,  and  that  the 
court  erred  in  rejecting  her  testimony. 

Farrand  0.  Benedict  was  also  offered  as  a  witness  by  the 
appellant  to  prove  the  terms  and  conditions  of  the  contract 
and  the  statements  made  by  the  decedent  concerning  the 
same,  to  which  the  appellee  objected  on  the  ground  that  he 
was  incompetent  to  testify  to  those  things,  because  of  the  pro- 
hibitions contained  in  section  1678  of  the  statute.  The  objec- 
tion was  sustained  by  the  court,  which  is  assigned  as  error. 
Benedict  was  a  beneficiary  under  the  will,  and  was  a  neces- 
sary party  defendant  with  appellee,  Kingan,  the  trustee.  He 
had  parted  with  all  his  claimed  interest  in  the  Knapp  estate 
by  virtue  of  the  contract  sued  on.  If  the  plaintiff-appellant 
is  successful  in  maintaining  the  contract,  Benedict  will  be 
the  loser  of  a  valuable  legacy  under  the  will.  He  is  tech- 
nically and  formally,  as  well,  a  necessary  party  defendant  in 
the  suit.  It  is  contended  that  he  is  not  an  "opposite  party'' 
to  the  appellant,  because  his  conduct  throughout  evinced  a 
desire  on  his  part  that  the  will  be  defeated,  and  the  contract 
sustained.  Even  granting  this  to  be  true,  still,  in  law,  his 
rights  under  the  will  were  adverse  to  the  contract  and  to  the 
claim  of  appellant.  If  the  latter  establishes  the  contract 
Benedict  loses  all ;  for  by  the  assignment  he  disposed  of  that 
source  of  his  interest.  He  cannot  legally  claim  or  demand 
any  of  the  fruits  of  a  successful  suit  on  the  contract.  The 
purpose  of  the  appellant's  suit  was  to  take  from  him  his  patri- 
mony under  the  will.  The  appellant  therefore  was  an  "oppo- 
site party"  in  interest  as  well  as  in  name.  The  statute  gives 
to  the  "opposite  party"  the  right  to  call  his  adversary  to  tes- 
tify, and  we  conclude  that  the  court  erred  in  refusing  to  allow 
Benedict's  testimony. 

Complaint  is  made  of  the  action  of  the  court  in  striking 
out  all  of  the  evidence  introduced  by  the  appellant  upon  the 
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ground  that  it  was  immaterial,  and  alfio  of  the  action  of  the 
court  in  instructing  the  jury  to  return  a  verdict  for  appellee, 
Kingan.  The  evidence  introduced  upon  the  part  of  appel- 
lant was  mostly  for  the  purpose  of  showing  performance  on 
his  part  of  the  contract  as  originally  made  and  modified  by 
Farrand  0.  Benedict.  There  was  also  some  evidence  of 
admissions  and  statements  made  by  the  deceased,  Miss  Enapp, 
as  to  her  intention  to  leave  all  her  property  to  the  said  Bene- 
dict. All  of  this  evidence  might  or  might  not  be  referable 
to  a  contract  which  she  had  entered  into  with  Benedict  prior 
thereto.  In  the  absence  of  any  direct  evidence  of  a  specific 
contract  between  Benedict  and  the  deceased  to  the  effect  that 
she  would  give  all  her  property  to  him  upon  her  death,  it  is 
very  doubtful  if  there  was  in  the  evidence  submitted  any- 
thing to  tie  it  or  identify  it  with  a  contract ;  all  that  was  done 
by  Benedict  for  the  deceased  in  her  lifetime  and  all  of  her 
statements  as  to  her  purpose  and  intention  of  leaving  her 
property  to  him  might  just  as  well  have  been  referable  to  her 
natural  love  and  affection  for  him.  There  being  no  evidence 
before  the  court,  at  the  time  that  the  motion  to  strike  was 
entered,  of  the  contract  as  alleged,  other  than  casual  state- 
ments made  by  the  deceased  to  strangers,  we  are  not  able  to 
say  that  the  court  acted  wrong  in  striking  the  evidence.  The 
acts  of  performance,  in  the  absence  of  some  evidence  of  the 
contract  other  than  casual  admissions  or  statements  of  the 
deceased,  were  incompetent. 

It  is  the  contention  of  the  appellant  that  in  no  equity  case 
can  the  jury  return  a  general  verdict,  and  he  bases  his  con- 
tention upon  section  542  of  the  Civil  Code.  This  section  pro- 
vides that  the  court  shall  submit  to  the  jury  all  controverted 
questions  of  fact  in  all  actions  where  equitable  relief  is 
sought,  and  that  the  verdict  of  the  jury  shall  be  binding  upon 
the  court  in  the  determination  of  the  action,  unless  set  aside 
and  a  new  trial  granted.  As  we  understand  it,  the  contro- 
verted questions  of  fact  to  be  determined  by  the  jury,  under 
this  statute,  are  material  facts  bearing  in  some  way  upon  the 
issues.  If  the  dispute  or  controversy  be  about  facts  that  are 
incompetent  or  immaterial,  we  do  not  conceive  it  to  be  the 
duty  of  the  court  to  submit  them  to  the  jury.  As  above  indi- 
cated, the  evidence  introduced  was  upon  the  controverted  fact 
of  performance  of  a  contract,  and  before  this  could  become 
material  and  competent  some  evidence  of  the  contract  itself 
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must  have  been  introduced.  It  would  not  be  for  the  court  to 
determine  the  weight  of  the  evidence  of  the  contract,  or  as  to 
whether  it  was  established  by  a  preponderance  of  the  evi- 
dence, for  these  are  questions  for  the  jury,  but  if  there  was 
no  substantial  evidence  of  the  contract,  as  alleged,  we  do  not 
think  that  the  provisions  of  section  542,  supra,  were  intended 
to  prohibit  the  court  from  so  declaring  and  instructing  the 
jury  accordingly. 

We  think  the  order  of  proof  of  the  contract  and  the  acts 
of  performance  is  largely  within  the  discretion  of  the  trial 
court.  We  know  of  no  hard-and-fast  rule  requiring  that 
the  contract  should  first  be  established  before  acts  of  perform- 
ance may  be  proved.  That  would  be  the  orderly  course.  But 
in  the  end,  if  the  contract  is  not  proved,  and  that  is  a  ques- 
tion for  the  jury,  the  acts  of  performance  are  immaterial  and 
incompetent 

There  are  a  great  many  other  assignments  of  error,  based 
largely  upon  the  rejection  of  evidence  offered  by  the  appel- 
lant. To  take  each  one  of  them  up  and  discuss  them  would 
extend  this  opinion  further  than  we  feel  it  necessary.  What 
we  have  said  should  be  sufficient  guide  to  the  court  in  a  re- 
trial of  the  case. 

For  the  error  in  refusing  to  permit  Frances  L.  Benedict 
and  Farrand  0.  Benedict  to  testify  to  the  transactions  and 
statements  with  the  deceased,  as  offered,  the  case  will  have 
to  be  reversed  and  a  new  trial  granted. 

It  is  so  ordered. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Qvil  No.  1508.    PUed  July  2,  1917.] 

[1C6  Fac.  278.] 

[Dissenting  Opinion  of  BOSS  J.,  166  Pae.  1183.] 

INSPIRATION  CONSOLIDATED  COPPER  COMPANY,  a 
Corporation,  Appellant,  v.  CEPERINO  MENDEZ,  Ap- 
pellee. 

!•  Appeal  and  Eksoit—FruNo  Appeal  6oni>— Time. — ^ITnder  Civil  Code 
of  1913,  sections  1233,  1235,  1236,  and  1237,  as  to  perfection  of 
appeal,  since  the  appeal  is  perfected  bj  giving  the  notice  thereof, 
the  appeal  bond  may  be  filed  before  the  notice  is  given  so  long  as 
both  the  bond  and  the  notice  are  filed  within  six  months  of  the  date 
of  the  judgment. 

8.  Appeal  and  Ebeoe — Filing  Appeal  Bond — Time. — Under  Civil  Code 
of  1913,  section  1253,  a  party  having  the  right  to  object  to  an  ap- 
peal bond  for  insufficiency  waives  any  defect  by  failure  to  give  the 
required  notice;  and  the  time  when  the  bond  was  filed  becomes 
material  only  as  fixing  the  time  when  objection  may  be  made. 

8.  Appeal  and  Erbob— Filing  Appeal  Bond— Time. — A  bond  in  the 
nature  of  a  twpetsedeas  bond  filed  before  notice  of  appeal  is  given 
does  not  stay  the  judgment  until  the  notice  of  appeal  is  given. 

4.  OONSTITDTIONAL   IiAW^INJXJBIES    TO   SERVANT— LIABILITY — STATUTES 

— CONSTBUOTION. — Constitution,  article  18,  section  7,  providing  that 
the  legislature  shall  enact  an  employer's  liability  law  making  the 
employer  liable  for  injury  to  employees  without  the  employees'  negli- 
gence, is  mandatory. 

5.  Constitutional  Law — ^Division  of  Fowebs. — There  is  no  means  by 

which  the  legislature  may  be  coerced  into  obeying  a  constitutional 
mandate  requiring  the  enactment  of  a  certain  statute. 

6.  Master  and  Servant — Injubies  to  Servant— Workmen's  Compen- 

sation Acts — Construction. — In  view  of  Civil  Code  of  1913,  sec- 
tion 3147,  providing  that  employment  in  all  underground  mines, 
underground  workings,  open  cut  workings,  open  pit  workingSi  in  or 
about,  and  in  connection  with,  the  operation  of  smelters,  reduction 
works,  stamp-mills,  concentrating-mills,  chlorination  processes,  cyan- 
ide processes,  cement  works,  rolling-mills,  rod-mills  and  at  coke 
ovens  and  blast  furnaces,  is  hereby  declared  to  be  injurious  to 
health  and  dangerous  to  life  and  limb,  laws  enacted  which  reason- 
ably regulate  the  employments  enumerated  are  within  the  police 
powers  of  the  state. 

7.  Master  and  Servant — Injuries  to  Servant — Assumption  op  Bisk. 

In  view  of  Civil  Code  of  1913,  section  3147,  the  employee  can  as- 
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snme  only  snch  risks  and  dangers  as  are  not  inherent  in  the  occupa- 
tion. 

[As  to  assumption  of  risk  under  federal  Employers'  Liability 
Act,  see  note  in  Ann.  Gas.  19156,  481.] 

8.  Constitutional  Law — ^Workmen's  Compensation  Act — Equal  Pro- 

tection OF  THE  Laws. — Civil  Code  of  1913,  title  14,  chapter  6, 
creating  a  liability  upon  the  employer  for  all  injuries  to  employees 
without  the  fault  of  such  employees  sjid  regardless  of  the  master's 
fault,  does  not  violate  Constitution  of  the  United  States,  Amend- 
ment 14. 

9.  Master  and  Servant — ^Woreimen's   Compensation   Act — ^Assump- 

tion OF  Bisk. — If  the  master  in  accordance  with  Civil  Code  of  1913, 
section  3157,  warns  the  employees  of  the  dangers  of  their  employ- 
ment, the  employer  may  defend  on  the  grounds  of  assumption  of 
risk  and  contributory  negligence. 

10.  Master  and  Servant — ^Workmen's   Compensation   Act— Limita- 

tion OF  Liability. — In  view  of  Constitution,  article  18,  section  6, 
providing  that  the  amount  recovered  shall  not  be  subject  to  any 
statutory  limitation,  and  article  2,  section  31,  providing  that  no  law 
shall  be  enacted  limiting  the  amount  of  damages  to  be  recovered  for 
causing  the  death  or  injury  of  any  person.  Civil  Code  of  1913.  title 
14,  chapter  6,  making  the  employer  liable  for  all  injuries  to  em- 
ployees without  the  fault  of  employees  and  regardless  of  the  em- 
ployer's fault,  is  not  invalid  for  failure  to  limit  the  amount  which 
may  be  recovered. 

11.  Witnesses — Privilege— Physicians. — Where  an  injured  servant 
has  not  referred  in  his  testimony  or  pleadings  to  the  statements  of 
his  physician,  such  physician,  though  employed  by  the  master,  can 
testify  neither  to  the  servant's  communication  to  him  nor  his  opin- 
ion arising  from  an  examination  of  the  servant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Gila.    Q.  W.  Shute,  Judge.    Affirmed. 

STATEMENT  OP  PACTS  BY  THE  COUBT. 

The  appellee  commenced  this  action  to  recover  damages  for 
alleged  injuries  received  by  him  on  June  28,  1914,  while 
occupied  in  the  performance  of  his  underground  duties  in 
the  course  of  his  employment  by  the  appellant  in  appellant's 
mines.  The  injury  suffered  was  inflicted  at  the  time  he 
opened  a  valve  to  admit  compressed  fresh  air  into  a  com- 
partment of  the  mine  to  the  end  that  the  working  be  cleared 
of  foul  air,  permitting  the  workmen  there  to  proceed  with 
their  mining.    When  the  said  valve  was  opened  by  the  ap- 
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pellee,  the  air  escaping  therefrom  under  heavy  pressure 
struck  appellee's  face  and  cast  dirt  or  other  substances  into 
his  eyes,  causing  injuries  thereto.  Negligence  is  not  asserted 
as  a  cause  of  the  injuries,  but  plaintiff  alleges  that  said  acci- 
dent was  due  to  a  condition  or  conditions  of  plaintiff's  said 
occupation  while  an  employee  in  the  service  of  the  defend- 
ant; that  said  employment  was  a  hazardous  occupation;  that 
said  injury  was  not  caused  in  whole  or  in  part  by  the  negli- 
gence of  the  plaintiff;  and  that  this  action  is  brought  under 
the  employers'  liability  law.  Chapter  6,  tit.  14,  Revised  Statr 
utes  of  Arizona,  Civil  Code  1913. 
'  The  defendant  in  defense  to  the  action  asserts  that  chap- 
ter 6,  title  14,  of  the  Civil  Code  of  Arizona  of  1913,  upon 
which  the  action  is  based,  is  void  for  the  reason  that  the  same 
attempts  to  create  a  liability  without  fault,  and  therefore 
would  deprive  this  defendant  as  an  employer  of  its  property 
without  due  process  of  law,  and  would  deny  the  equal  pro- 
tection of  the  laws,  in  violation  of  section  4  of  article  8  of  the 
state  Constitution,  and  of  section  1  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States ;  and  for  these 
reasons  the  complaint  fails  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

The  further  defenses  of  negligence  by  the  plaintiff  as  the 
sole  cause  of  the  injury,  the  contributory  negligence  of  the 
plaintiff  in  that  he  failed  to  timely  and  properly  treat  the  in- 
juries inflicted  upon  his  eyes,  which  delay  enhanced  the  dam- 
ages thereto,  the  assumption  of  the  risk  by  plaintiff,  the 
defendant  asserting  that  the  injury  resulted  from  an  obvious 
and  ordinary  risk  of  the  occupation,  and,  the  defendant  al- 
leging that  the  plaintiff's  remedy  and  defendant's  liability, 
if  any,  are  fixed  by  chapter  7  of  title  14  of  the  compensation 
law,  and  not  fixed  by  chapter  6  of  title  14,  upon  which  the 
action  is  based.  The  court  disallowed  all  of  defendant's  ob- 
jections to  proceeding  under  the  employers'  liability  law 
(chapter  6,  title  14),  based  on  constitutional  grounds,  and  a 
trial  of  the  cause  resulted  in  a  verdict  for  plaintiff  in  the  sum 
of  $5,500,  less  the  amount,  $262.47,  concededly  paid  to  plain- 
tiff by  the  defendant.  The  court  deducted  said  $262.47,  the 
said  amount  paid  to  plaintiff  from  the  said  amount  found  as 
damages,  without  objection,  and  rendered  judgment  for  plain- 
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tiff  for  the  sum  of  $5,237.53  and  costs.    From  such  jadgment 
and  from  an  order  refusing  a  new  trial,  defendant  appeals. 

Mr.  Edward  W.  Rice,  for  Appellant. 

Mr.  A.  C.  McKillop  and  Mr.  Geo.  P.  Senner,  for  Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  appellee  moves  the  dismissal  of  this  appeal  upon  the 
grounds  that  the  appellant  failed  to  take  an  appeal  before 
filing  an  appeal  bond. 

The  judgment  in  this  case  was  ordered  entered  on  the 
twenty-ninth  day  of  March,  1915.  The  motion  for  a  new 
trial  was  denied  April  12,  1915.  The  appeal  bond  including 
a  provision  for  superseding  the  execution  of  the  judgment 
was  filed  on  August  30,  1915.  On  September  27,  1915,  the 
appellant  gave  its  notice  of  appeal  from  the  said  order  refus- 
ing a  new  trial  and  from  said  judgment.  The  appellee  con- 
tends that  because  the  bond  was  filed  before  the  notice  of  ap- 
peal was  given,  that  at  the  time  the  bond  was  filed  no  appeal 
had  been  taken,  and  that  the  bond  was  therefore  prematurely 
filed,  and  such  filing  of  the  bond  does  not  serve  any  purpose 
of  appeal. 

An  appeal  may  be  taken  from  a  final  judgment  of  the  su- 
perior court  in  a  civil  action  at  any  time  within  six  months 
after  the  rendition  of  the  judgment.  Paragraph  1233,  Civil 
Code  of  Arizona  1913.  The  appeal  is  taken  by  giving  a  notice 
of  appeal,  either  in  open  court  or  in  writing  substantially  in 
the  form  prescribed  by  paragraph  1235  of  the  Civil  Code  of 
1913,  and  the  appeal  is  perfected  when  the  notice  of  appeal 
has  been  given  and  the  appeal  bond,  or  afiidavit  in  lieu  thereof, 
has  been  filed  within  the  time  in  which  the  appeal  may  be 
taken,  that  is,  within  six  months  after  the  rendition  of  the 
final  judgment.  Paragraph  1236,  Civil  Code  1913.  The  ap- 
peal is  perfected  on  the  date  when  both  the  notice  of  appeal 
has  been  given  and  the  appeal  bond,  or  affidavit  in  lieu  thereof, 
has  been  filed,  or  the  date  upon  which  the  notice  of  appeal 
is  given  in  cases  in  which  no  appeal  bond  is  required.  Para- 
graph 1237,  Civil  Code  1913. 

The  performance  of  both  of  these  acts  within  six  months 
after  the  rendition  of  the  judgment  serves  to  effect  a  removal 
of  the  cause  from  the  superior  courts  to  the  Supreme  Court. 
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The  matter  of  the  removal  of  the  cause  from  the  lower  to  the 
higher  court  for  review  is  the  important  purpose  of  the  ap- 
peal. The  order  in  which  these  necessary  acts  are  to  be  per- 
formed so  that  the  cause  is  eflFectually  removed  from  the  lower 
court  to  the  higher,  and  by  which  the  lower  court  is  divested 
of  jurisdiction  over  the  cause,  and  the  appellate  court  acquires 
jurisdiction  over  the  cause,  is  not  made  important  by  the 
statute.  The  statute  leaves  the  matter  of  the  order  of  per- 
forming each  of  these  necessary  acts  of  removal  to  the  pleas- 
ure of  the  party  desiring  to  appeal,  and  only  limits  the  time 
within  which  he  must  perform  both  acts  necessary  to  the 
accomplishment  of  the  appeal  to  the  period  of  six  months 
from  the  date  of  the  rendition  of  the  judgment.  Wores  v. 
Preston,  4  Ariz.  92,  77  Pac.  617,  I  think  correctly  decided  the 
identical  question  here  presented  24  years  ago,  and  that  deci- 
sion has  remained  the  law  to  this  day. 

The  appellee  contends  that  the  giving  of  the  notice  is  the 
essential  act  of  taking  an  appeal,  and  that  the  filing  of  a  bond 
at  a  time  prior  to  the  time  of  giving  of  the  notice  of  appeal 
is  not  equivalent  in  law  to  the  filing  of  such  bond  after  the 
appeal  is  taken,  and  that  the  appeal  must  be  first  taken,  and 
thereafter  the  bond  must  be  filed  in  order  to  effect  an  appeal. 
It  is  quite  clear  from  the  statutes  that  the  giving  of  the  notice 
of  appeal  is  an  act  essential  to  taking  an  appeal.  It  is  also 
quite  clear  from  the  statutes  that  the  furnishing  of  an  appeal 
bond,  or  affidavit  in  lieu  of  such  bond,  as  the  case  may  be,  is 
essential  to  perfecting  an  appeal.  The  purpose  of  the  statute 
requiring  an  appeal  bond  to  be  given  is  to  protect  the  rights 
of  the  appellee  pending  the  appeal.  The  parties  may  by  writ- 
ten stipulation  waive  the  giving  of  an  appeal  bond,  and  such 
waiver  of  the  bond  does  not  affect  the  appeal.  Paragraph 
1255,  Civil  Code  1913. 

The  appellee  had  the  right  to  object  to  the  appeal  bond  on 
the  grounds  of  its  insufficiency  for  the  reasons  of  any  error, 
defect,  or  insufficiency  at  any  time  within  ten  days  after  the 
filing  of  such  bond,  by  giving  notice  of  the  errors,  defects,  and 
insufficiencies  in  such  bond  of  which  he  complains,  and,  fail- 
ing to  give  such  notice,  all  errors  and  defects  or  insufficiencies 
in  any  appeal  bond  are  deemed  waived.  Paragraph  1253, 
Civil  Code  1913.  Hence  the  time  of  filing  the  appeal  bond  is 
important  as  fixing  the  time  within  which  the  appellee  may 
object  to  errors,  defects,  and  insufficiencies  therein* 
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Until  the  notice  of  appeal  is  given,  the  appellee's  rights  in 
the  judgment  are  unaffected,  even  though  an  appeal  bond  has 
been  deposited  by  the  appellant  with  the  files  in  the  cause. 
If  appellee  has  knowledge  that  such  bond  has  been  deposited 
with  the  papers  of  the  cause,  he  is  not  required  to  object  to 
the  sufficiency  of  such  bond  until  he  is  notified  as  required  by 
law  that  the  adverse  party  has  taken  an  appeal.  When  the 
notice  of  appeal  is  given  and  the  appeal  bond  is  present  in  the 
cause,  the  adverse  party  then  may  object  to  the  sufficiency  of 
the  appeal  bond  within  the  time  provided;  else  he  waives  de- 
fects, and  the  appeal  is  perfected,  and  the  jurisdiction  over 
the  cause  is  transferred.  The  presence  of  the  appeal  bond  in 
the  files  of  the  court  at  the  time  the  notice  of  the  appeal  is 
given  is  a  sufficient  filing  of  the  appeal  bond  to  require  the 
adverse  party,  the  appellee,  to  examine  it  for  errors,  defects, 
and  insufficiencies,  and  if  any  are  found,  to  then  raise  objec- 
tions thereto.  If  no  objections  on  the  grounds  of  defects, 
errors,  or  insufficiencies  are  raised  by  the  appellee  within  ten 
days  thereafter  the  bond  is  deemed  effective  as  an  appeal  bond 
to  accomplish  a  removal  of  the  cause  from  the  lower  to  the 
higher  court.  The  obligors  on  the  bond  may  not  be  heard  to 
question  their  liability,  and  the  appellee  is  furnished  the  pro- 
tection pending  appeal  which  the  statutes  are  intended  to  give 
to  him. 

The  appellee  contends  that  in  this  case  the  bond  filed  is  in 
form  a  supersedeas  bond,  and  if  an  adverse  party  be  per- 
mitted to  file  such  a  bond,  and  thereby  suspend  the  execution 
of  a  judgment  before  the  appellee  has  notice  of  the  taking  of 
an  appeal,  the  appellee  suffers  a  wrong.  This  is  assuming 
that  a  supersedeas  bond  filed  before  an  appeal  is  taken  has 
the  effect  of  suspending  a  judgment  from  the  time  of  the  fil- 
ing of  the  bond.  Such  is  not  the  effect  of  the  depositing  of 
such  bond  in  the  cause.  The  execution  of  the  judgment  may 
not  be  suspended  by  giving  a  supersedeas  bond  until  an  ap- 
peal is  taken  from  the  judgment.  Paragraph  1243,  Civil 
Code  1913.  In  this  case,  however,  on  April  5,  1915,  the  court 
ordered  a  stay  of  execution  for  60  days,  and  on  the  first  day 
of  June,  1915,  the  court  ordered  the  execution  further  stayed 
until  the  first  day  of  September,  1915.  The  execution  of  the 
judgment  in  this  cause  was  not  suspended  by  the  filing  of 
the  supersedeas  bond  on  August  30,  1915,  from  that  date  until 
September  27,  1915,  when  the  notice  of  appeal  was  given,  but 
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the  execution  was  stayed  by  the  order  of  the  court  as  a  fact 
unta  September  1,  1915.  Whether  the  judgment  was  open 
to  execution  from  September  1  to  September  27,  1915,  is  a 
matter  not  presented  nor  urged  on  this  record.  Certainly  the 
fact  that  a  bond  in  form  was  deposited  with  the  papers  in 
the  cause  purported  to  suspend  the  execution  of  the  judgment 
did  not  have  that  effect  until  the  appeal  was  taken.  The 
mere  fact  that  the  appeal  bond  was  deposited  with  the  papers 
in  the  cause  at  a  time  after  the  motion  for  a  new  trial  has 
been  denied,  and  prior  to  the  time  of  giving  notice  of  appeal, 
is  no  grounds  for  dismissing  the  appeal ;  the  bond  and  notice 
having  been  placed  in  the  lower  court  within  the  time  required 
for  taking  an  appeal  certainly  perfected  the  appeal.  The 
motion  is  therefore  denied. 

The  principal  question  presented  in  this  record  and  con- 
tested on  this  appeal  is  whether  the  employers'  liability  law 
(chapter  6,  title  14,  Civil  Code  of  Arizona  of  1913)  is  con- 
stitutionally valid.  The  appellant  first  challenged  the  valid- 
ity of  the  statute  by  a  general  demurrer,  which  was  over- 
ruled. It  objected  to  the  introduction  of  any  testimony  upon 
the  same  grounds.  At  the  close  of  the  evidence  it  requested 
a  directed  verdict  in  its  favor,  and  in  its  motion  for  a  new 
trial  the  same  grounds  were  urged.  The  appellant  states  in 
its  opening  argument  that: 

''The  first  three  assignments  of  error  involve  the  single 
overshadowing  question  of  the  invalidity  of  the  liability  law, 
and  will  be  considered  together." 

The  appellant  contends,  and  I  think  his  contention  is  cor- 
rect, that  the  liability  statute  must  be  construed  as  one 
creating  a  liability  for  accidents  resulting  in  injuries  to  the 
workmen  engaged  in  hazardous  occupations  due  to  the  risks 
and  hazards  inherent  in  such  occupations,  without  regard  to 
the  negligence  of  the  employer,  as  such  negligence  is  under- 
stood in  the  common  law  of  liability;  in  other  words,  such 
statute  creates  a  liability  for  accident  arising  from  the  risks 
and  hazards  inherent  in  the  occupation  without  regard  to  the 
negligence  or  fault  of  the  employer.  The  cause  was  tried 
upon  that  theory,  and  the  judgment  must  stand  or  fall  accord- 
ing to  the  validity  or  invalidity  of  the  said  statute.  The  ap- 
pellant makes  the  broad  statement  that  ''a  statute  creating 
such  a  liability  cannot  stand.'*  At  the  threshold  of  the  dis- 
cussion we  encounter  the  inquiry  of  the  power  of  the  legis- 
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lature  to  enact  liability  laws  which  in  effect  modify  the  com- 
mon law  of  liability  based  upon  negligence  or  fault ;  liability 
because  of  a  failure  on  the  part  of  the  employer  to  perform  a 
duty  owing  to  the  employee. 

Chapter  6  of  title  14  was  enacted  as  a  response  to  the  man- 
date contained  in  section  7  of  article  18  of  the  state  Consti- 
tution, reading  as  follows: 

**To  protect  the  safety  of  employees  in  all  hazardous  occu- 
pations, in  mining,  smelting,  manufacturing,  railroad  or  street 
railway  transportation,  or  any  other  industry  the  legislature 
shall  enact  an  employers'  liability  law,  by  the  terms  of  which 
any  employer,  whether  individual,  association,  or  corporation 
shall  be  liable  for  the  death  or  injury,  caused  by  any  accident 
due  to  a  condition  or  conditions  of  such  occupation,  of  any 
employee  in  the  service  of  such  employer  in  such  hazardous 
occupation,  in  all  cases  in  which  such  death  or  injury  of  such 
employee  shall  not  have  been  caused  by  the  negligence  of  the 
employee  killed  or  injured." 

This  provision  is  clearly  one  mandatory  upon  the  legislative 
branch  of  the  state  government  as  to  all  the  requirements  set 
forth  in  that  provision  for  affirmative  action  by  the  legis- 
lature. The  framers  of  the  Constitution,  and  the  people 
adopting  the  Constitution,  by  this  section  clearly  set  forth 
and  made  known  to  the  legislative  department,  the  legislative 
branch  of  the  state  government,  that  the  public  policy  of  this 
state  and  of  the  people  of  the  state  is  that  employers  of  labor 
in  hazardous  occupations  of  all  kinds  of  such  industries  shall 
be  liable  in  damages  to  such  employee  as  shall  be  injured 
when  the  injury  is  caused  by  any  accident  due  to  a  condition 
or  conditions  of  such  occupations  without  regard  to  negli- 
gence of  the  employer  as  the  cause.  The  only  limitation  or 
restriction  thrown  about  the  legislature's  duty  in  this  respect 
is  that  in  the  enactment  of  employers'  liability  laws  or  other 
laws  of  such  nature,  no  employer  shall  be  made  liable  for  the 
death  or  injury  of  any  employee,  when  such  death  or  injury 
shall  have  been  caused  by  the  negligence  of  the  employee 
killed  or  injured. 

The  form  of  our  state  government  furnishes  no  means  by 
which  the  legislature  may  be  coerced  into  obeying  such  man- 
date so  made  its  duty.  The  courts  have  no  such  power.  This 
is  certainly  true.  Adams  v.  Howe,  14  Mass.  340,  7  Am.  Dec. 
216,  220;  Holbrook  v.  Holbrook,  1  Pick.  (Mass.)  248;  In  re 
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Opinions  of  Justices,  68  Me.  582;  School  Board  v.  Patten,  62 
Mo.  444;  Ex  parte  Alabama,  52  Ala.  231,  23  Am.  Bep.  567, 
573 ;  Sawyer  v.  GUmore,  109  Me.  169,  83  Atl.  673 ;  In  re  State 
Census,  6  S.  D.  540,  62  N.  W.  129.  From  these  authorities 
and  others  that  may  be  cited,  and  from  the  very  nature  of 
the  matter,  the  legislative  power  of  the  state  is  not  controlled 
nor  controllable  by  simple  mandatory  directions  given  by 
means  of  constitutional  provisions  which  direct  action,  but 
do  not  restrict  action  on  the  part  of  the  legislature.  When 
the  legislature  is  not  constitutionally  restricted,  it  may  act  or 
not  as  the  occasion  may  seem  proper,  and  in  acting  may  pass 
any  law  the  legislature  deems  for  the  welfare  of  the  state, 
unless  prohibited  by  some  positive  constitutional  provision, 
and  all  such  laws  not  so  prohibited  are  valid. 

The  provisions  of  the  Constitution  are  all  deemed  manda- 
tory, but  that  does  not  mean  that  the  judicial  branch  of  the 
state  government  has  been  confided  with  the  power  to  enforce 
all  mandatory  provisions  contained  in  the  Constitution  di- 
rected to  the  legislative  and  executive  branches  of  the  state 
government  of  co-ordinate  powers  with  the  judicial  branch. 
These  matters  are  elementary  and  evident.  So  the  constitu- 
tional mandate,  supra,  in  no  manner  controls  the  legislature 
in  the  adoption  by  it  of  any  provision  of  the  employers* 
liability  law,  unless  it  attempts  to  place  liability  upon  an 
employer  for  the  death  or  injury  of  an  employee  killed  or 
injured  by  such  employee's  own  negligence.  Appellant  con- 
tends that  the  statute  in  question  is  in  conflict  with  section  1 
of  the  Fourteenth  Amendment  to  the  United  States  Constitu- 
tion, prohibiting  laws  which  deprive  any  person  of  property 
without  due  process  of  law,  and  that  deny  persons  the  equal 
protection  of  the  laws,  for  the  reason  chapter  6,  title  14,  de- 
clares that  an  employer  is  liable  for  personal  injuries  suffered 
by  an  employee  in  the  absence  of  any  fault  on  the  employer's 
part  in  causing  such  injury. 

In  paragraph  3147  of  chapter  4  of  title  14  of  the  Civil  Code 
of  Arizona  of  1913,  it  is  declared  in  no  uncertain  language 
that: 

^^  Employment  in  all  underground  mines,  underground 
workings,  open  cut  workings,  open  pit  workings,  in  or  about, 
and  in  connection  with,  the  operation  of  smelters,  reduction 
works,  stamp-mills,  concentrating-mills,  chlorination  processes, 
cyanide  processes,  cement  works,  rolling-mills,  rod-mills  and 
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at  coke  ovens  and  blast  furnaces,  is  hereby  declared  to  be  in- 
jurious to  health  and  dangerous  to  life  and  limb.*' 

Hence  laws  enacted  which  reasonably  regulate  such  employ- 
ments are  regulations  within  the  police  powers  of  the  state. 
Again,  paragraph  3156  of  chapter  6,  title  14,  of  the  Civil  Code 
of  Arizona  of  1913,  places  certain  enumerated  occupations 
within  the  police  powers  of  regulation  by  the  state,  thus : 

**3156.  The  occupations  hereby  declared  and  determined 
to  be  hazardous  within  the  meaning  of  this  chapter  are  as 
follows:  .  .  . 

"(2)  All  work  when  making,  using  or  necessitating  dan- 
gerous proximity  to  gunpowder,  blasting  powder,  dynamite, 
compressed  air,  or  any  other  explosive.  .  .  . 

"  (8)  All  work  in  or  about  quarries,  open  pits,  open  cuts, 
mines,  ore  reduction  works  and  smelters." 

Paragraph  3155,  Id.,  contains  the  following  declaration  of 
public  policy,  to  wit: 

''By  reason  of  the  nature  and  conditions  of,  and  the  means 
used  and  provided  for  doing  the  work  in,  said  occupations, 
such  service  is  especially  dangerous  and  hazardous  to  the 
workmen  therein,  because  of  risks  and  hazards  which  are  in- 
herent in  such  occupations  and  which  are  unavoidable  by  the 
workmen  therein.'* 

Paragraph  3157,  Id.,  provides  that: 

**  Every  employer,  whether  individual,  firm,  association, 
company  or  corporation,  employing  workmen  in  such  occu- 
pation, of  itself  or  through  an  agent,  shall  by  rules,  regula- 
tions or  instructions,  inform  all  employees  in  such  occupa- 
tions as  to  the  duties  and  restrictions  of  their  employment,  to 
the  end  of  protecting  the  safely  of  employees  in  such  em- 
ployment." 

Thereby  the  statute  declares  the  occupations  enumerated 
as  inherently  hazardous  and  dangerous  to  workmen  engaged 
therein,  and  declares  that  which  is  evident  to  every  observant 
person  that  the  risks  and  hazards  incident  to  such  occupations 
are  unavoidable  by  the  workmen  engaged  therein.  Such  occu- 
pations designated  as  hazardous  and  dangerous,  and  inher- 
ently unsafe,  are  deemed  for  that  reason  injurious  to  the 
health  and  dangerous  to  life  and  limb  of  the  workmen  engag'ed 
therein,  and  clearly  fall  within  the  police  powers  of  the  state 
for  regulation  and  control.  To  the  end  that  the  workmen 
in  said  occupations  may  be  protected  in  health,  life,  and  limb 
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the  law  casts  upon  the  employer  the  specific  duty  to  promul- 
gate rules,  regulations,  and  instructions  by  which  all  em- 
ployees in  such  occupations  are  informed  as  to  their  duties 
and  restrictions  of  their  employment.  The  safety  of  the  em- 
ployee engaged  in  the  hazardous  occupations  is  the  dominant 
idea  running  through  the  statute.  Paragraph  3158  of  the 
Civil  Code  sets  forth  the  conditions,  which,  occurring,  fix  the 
employer's  liability  for  personal  injuries  suffered  by  em- 
ployees, to  wit: 

**When  in  the  course  of  work  in  any  of  the  employments 
or  occupations  enumerated  in  the  preceding  section  (para- 
graph 3156),  personal  injury  or  death  by  any  accident  arising 
out  of  and  in  the  course  of  such  labor,  service  and  employ- 
ment, and  due  to  a  condition  or  conditions  of  such  occupation 
or  employment,  is  caused  to  or  suffered  by  any  workman  en- 
gaged therein,  in  all  cases  in  which  such  injury  or  death  of 
such  employee  shall  not  have  been  caused  by  the  negligence 
of  the  employee  killed  or  injured,  then  the  employer  of  such 
employee  shall  be  liable  in  damages  to  the  employee  injured, 
or,  in  case  death  ensues,  to  the  personal  representative.  ..." 

The  conditions  occurring  which  create  liability  to  respond 
in  damages  are :  That  the  person  injured  must  be  in  the  ser- 
vice of  the  proprietor  carrying  on  the  hazardous  industry; 
that  the  industry  to  be  dangerous  and  hazardous  must  be  one 
which  fairly  comes  within  one  or  more  of  the  industries  enu- 
merated in  paragraph  3156 ;  that  at  the  time  the  injury  was 
suffered,  the  employee  injured  must  be  engdged  in  the  per- 
formance of  some  duty  of  his  employment;  that  the  accident 
causing  the  injury  suffered  arose  from  the  dangerous  and 
hazardous  nature  of  the  service  required  in  the  industry  as 
such  is  ordinarily  carried  on,  and  in  carrying  on  such  ser- 
vice necessary  risks  and  dangers  inherent  therein  are  present 
as  a  menace  to  the  workman  without  knowledge  of  which  and 
without  incurring  the  danger  of  injury  therefrom  he  cannot 
perform  such  required  service.  In  other  words,  this  statute 
creates  a  liability  of  the  master  to  damages  suffered  from  any 
accident  befalling  his  servant  while  engaged  in  the  perform- 
ance of  duties  in  dangerous  occupations  without  requiring  the 
negligence  of  the  master  to  be  shown  as  an  element  of  the 
right  to  recover;  and  it  likewise  takes  away  from  the  master 
his  common-law  right  of  defense  of  assumption  of  ordinary 
risk  by  the  servant,  and  leaves  to  the  master  the  right  to  de- 
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fend  Tipon  the  grounds  tbat  the  servant  assumed  the  ordinary 
risks  other  than  risks  inherent  in  the  occupation. 

The  statute  clearly  does  not  require  as  a  condition  of  lia- 
bility that  the  accident  causing  the  injury  proximately  re- 
sulted from  the  master's  negligence,  and  it  as  clearly  does 
exclude  as  a  matter  of  defense  the  assumption  of  all  ordinary 
and  extraordinary  risks  inherent  in  the  occupation.  Such 
risks  and  dangers  as  are  inherent  in  the  occupation  are  de- 
clared to  be  unavoidable  risks  and  dangers,  and  therefore  it 
necessarily  follows  that  the  employee  in  entering  upon  his 
duties  does  not  assume  such  ordinary  inherent  risks,  although 
known  to  him.  Such  risks  as  he  may  assume  must  be  risks 
and  dangers  other  than  risks  and  dangers  inherent  in  the 
occupation.  As  was  said  by  Justice  PITNEY  in  New  York 
C.  R,  Co.  V  White,  243  U.  S.  188,  61  L.  Ed.  667,  37  Sup.  Ct. 
Rep.  247: 

'*The  scheme  of  the  act  is  so  wide  a  departure  from  common- 
law  standards  respecting  the  responsibility  of  employer  to 
employee  that  doubts  naturally  have  been  raised  respecting 
its  constitutional  validity.  The  adverse  considerations  urged 
or  suggested  in  this  case  and  in  kindred  cases  submitted  at 
the  same  time  are:  (a)  That  the  employer's  property  is  taken 
without  due  process  of  law,  because  he  is  subjected  to  a  lia- 
bility for  compensation  without  regard  to  any  neglect  or  de- 
fault on  his  part  or  on  the  part  of  any  other  person  for  whom 
he  is  responsible,  and  in  spite  of  the  fact  that  the  injury  may 
be  solely  attributable  to  the  fault  of  the  employee.  ...  In 
support  of  the  legislation,  it  is  said  that  the  whole  common- 
law  doctrine  of  employer's  liability  for  negligence,  with  its 
defenses  of  contributory  negligence,  fellow-servant's  negli- 
gence, and  assumption  of  risk,  is  based  upon  fictions,  and  is 
inapplicable  to  modern  conditions  of  employment;  that  in 
the  highly  organized  and  hazardous  industries  of  the  present 
day  the  causes  of  accident  are  often  so  obscure  and  complex 
that  in  a  material  proportion  of  cases  it  is  impossible  by  any 
method  correctly  to  ascertain  the  facts  necessary  to  form  an 
accurate  judgment,  and  in  a  still  larger  proportion  the  ex- 
pense and  delay  required  for  such  ascertainment  amount  in 
effect  to  a  defeat  of  justice;  that,  under  the  present  system, 
the  injured  workman  is  left  to  bear  the  greater  part  of  indus- 
trial accident  loss,  which,  because  of  his  limited  income,  he 
is  unable  to  sustain,  so  that  he  and  those  dependent  upon  him 
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are  overcome  by  poverty  and  frequently  become  a  burden 
upon  public  or  private  charity.  ..." 

The  statute  under  consideration  in  the  White  case  is  a 
compensation  statute  of  the  state  of  New  York.  The  con- 
stitutional question  involved  in  that  case,  as  shown  by  the 
foregoing  statement  of  the  matter,  is  the  identical  question 
raised  in  this  case,  viz.,  the  power  of  the  state  to  create  a  lia- 
bility against  the  employer  for  accidental  injuries  to  em- 
ployees which  occur  without  fault  of  the  employer.  In  dis- 
cussing this  question  the  court  said,  after  stating  the  opposing 
contentions : 

''In  considering  the  constitutional  question,  it  is  necessary 
to  view  the  matter  from  the  standpoint  of  the  employee  as 
well  as  from  that  of  the  employer.  For,  while  plaintiflP  in 
error  is  an  employer,  and  cannot  succeed  without  showing 
that  its  rights  as  such  are  infringed  (Plymouth  Coal  Co,  v. 
Pennsylvarm,  232  U.  S.  531,  544,  58  L.  Ed.  713,  719,  34  Sup. 
Ct.  Rep.  359 ;  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  571,  576,  59 
L.  Ed.  365,  368,  35  Sup.  Ct.  Rep.  167 ;  7  N.  C.  C.  A.  570) ;  yet, 
as  pointed  out  by  the  court  of  appeals  in  the  Jensen  Case,  215 
N.  T.  526  [Ann.  Cas.  1916B,  276,  L.  R.  A.  1916A,  403,  109 
N.  E.  600],  the  exemption  from  further  liability  is  an  essen- 
tial part  of  the  scheme,  so  that  the  statute,  if  invalid  as 
against  the  employee,  is  invalid  as  against  the  employer. 
The  close  relation  of  the  rules  governing  responsibility  as 
between  employer  and  employee  to  the  fundamental  rights 
of  liberty  and  property  is,  of  course,  recognized.  But  those 
rules,  as  guides  of  conduct,  are  not  beyond  alteration  by  legis- 
lation in  the  public  interest.  No  person  has  a  vested  interest 
in  any  rule  of  law,  entitling  him  to  insist  that  it  shall  remain 
unchanged  for  his  benefit.  Mumi  v.  Illinois,  94  U.  S.  113, 134, 
24  L.  Ed.  77,  87;  Huriado  v.  Calif orma,  110  D.  S.  516,  532, 
28  L.  Ed.  232,  237,  4  Sup.  Ct.  Rep.  Ill,  292;  Martin  v.  Pitts- 
burg &  L.  E.  B.  Co,,  203  U.  S.  284,  294,  8  Ann.  Cas.  87,  51 
L.  Ed.  184,  191,  27  Sup.  Ct.  Rep.  100;  Second  Employers' 
Liability  Cases  (Mondou  v.  New  York,  N.  H.  &  H,  B.  Co.), 
223  U.  S.  1,  50,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  327,  346, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  Chicago  &  A.  B.  Co. 
V.  Tranbarger,  238  U.  S.  67,  76,  59  L.  Ed.  1204, 1210,  35  Sup. 
Ct.  Rep.  678.  The  common  law  bases  the  employer's  liability 
for  injuries  to  the  employee  upon  the  ground  of  negligence ; 
but  negligence  is  merely  the  disregard  of  some  duty  imposed 
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by  law,  and  the  nature  and  extent  of  the  duty  may  be  modi- 
fied by  legislation,  with  corresponding  change  in  the  test  of 
negligence.  Indeed,  liability  may  be  imposed  for  the  conse- 
quences of  a  failure  to  comply  with  a  statutory  duty,  irre- 
spective of  negligence  in  the  ordinary  sense ;  safety  appliance 
acts  being  a  familiar  instance.  8t.  Louis,  I.  M.  &  8.  R.  Co. 
V.  Taylor,  210  U.  S.  281,  295,  52  L.  Ed.  1061,  1068,  28  Sup. 
Ct.  Rep.  616,  21  Am.  Neg.  Itep.  464;  Texas  &  P.  R.  Co.  v. 
Rigsby,  241  U.  S.  33,  39,  43,  Ann.  Cas.  1917B,  283,  60  L.  Ed. 
:874,  877,  878,  36  Sup.  Ct.  Rep.  482.*' 

The  court  then  discusses  the  liability  of  the  employer  ac- 
cording to  the  maxim  respondeat  superior,  the  employer's 
immunity  from  liability  under  the  common-law  doctrine  of 
fellow-servant,  the  general  doctrine  of  assumption  of  risk, 
and  the  doctrine  of  contributory  negligence,  and  says: 
.  ''But  it  is  not  necessary  to  extend  the  discussion.  This 
court  repeatedly  has  upheld  the  authority  of  the  states  to 
.establish  by  legislation  departures  from  the  fellow-servant 
rule  and  other  common-law  rules  affecting  the  employer's 
liability  for  personal  injuries  to  the  employee.  Missouri  P. 
R,  Co.  V  Mackey,  127  U.  S.  205,  208,  32  L.  Ed.  107,  108,  8 
Sup.  Ct.  Rep.  1161 ;  Minneapolis  &  St.  L.  R.  Co.  v.  Herrick, 
127  U.  S.  210,  32  L.  Ed.  109,  8  Sup.  Ct.  Rep.  1176;  Minnesota 
Iron  Co  V.  Kline,  199  U.  S.  593,  598,  50  L.  Ed.  322,  325,  26 
Sup.  Ct.  Rep.  159,  19  Am.  Neg.  Rep.  625;  Tullis  v.  Lake  Erie 
&  W.  U.  Co.,  175  U.  S.  348,  44  L.  Ed.  192,  20  Sup.  Ct.  Rep. 
136;  Louisville  dk  N  R.  Co.  v.  Melton,  218  U.  S.  36,  53,  47 
L.  R.  A.  (N  S.)  84,  54  L.  Ed.  921,  928,  30  Sup.  Ct.  Rep.  676; 
Chicago,  I.  &  L.  R.  Co.  v.  Hackett,  228  U.  S.  559,  57  L.  Ed. 
966,  33  Sup.  Ct.  Rep.  581 ;  Wilmington  Star  Min.  Co.  v.  Ful- 
ton, 205  U.  S.  60,  73,  51  L.  Ed.  708,  715,  27  Sup.  Ct.  Rep.  412; 
Missouri  P.  R.  Co.  V.  CastU,  224  U.  S.  541,  544,  56  L.  Ed.  875, 
878,  32  Sup.  Ct.  Rep.  606.  A  corresponding  power  on  the 
part  of  Congress,  when  legislating  within  its  appropriate 
sphere,  was  sustained  in  Second  Employers'  Liability  Cases 
(Mondou  V.  New  ¥ork,  N.  H.  &  E.  R.  Co.),  223  U.  S.  1,  38 
L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875.  And  see  El  Paso  dt  N.  E.  R.  Co.  v.  Gutierrez, 
215  U.  S.  87,  97,  54  L.  Ed.  106,  111,  30  Sup  Ct.  Itep.  21 ;  Balti- 
rnore  &  0.  R.  Co.  v.  Interstate  Commerce  Commission,  221 
U.  S.  612,  619,  55  L.  Ed.  878,  883,  31  Sup.  Ct.  Rep.  621.  It  is 
itrue  that  in  the  case  of  the  statutes  thus  sustained  there  were 
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reasons  rendering  the  particular  departures  appropriate.  Nor 
is  it  necessary,  for  the  purposes  of  the  present  case,  to  say  that 
a  state  might,  without  violence  to  the  constitutional  guaranty 
of  'due  process  of  law,'  suddenly  set  aside  all  common-law 
rules  respecting  liability  as  between  employer  and  employee, 
without  providing  a  reasonably  just  substitute.  .  .  .  It  per- 
haps may  be  doubted  whether  tiie  state  could  abolish  all  rights 
of  action,  on  the  one  hand,  or  all  defenses,  on  the  other,  with- 
out setting  up  something  adequate  in  their  stead.  No  su^h 
question  is  here  presented,  and  we  intimate  no  opinion 
upon  it." 

Discussing  the  particular  features  of  the  case  at  some 
length,  the  court  then  says: 

''Much  emphasis  is  laid  upon  the  criticism  that  the  act 
creates  liability  without  fault  This  is  sufficiently  answered 
by  what  has  been  said,  but  we  may  add  that  liability  without 
fault  is  not  a  novelty  in  the  law.  The  common-law  liability 
of  the  carrier,  of  the  innkeeper,  or  him  who  employed  fife 
or  other  dangerous  agency  or  harbored  a  mischievous  animal, 
was  not  dependent  altogether  upon  questions  of  fault  or  negli- 
gence. Statutes  imposing  liability  without  fault  have  been 
sustained.  Si.  Louis  &  8,  F.  R,  Co.  v.  Mathews,  165  U.  S.  1, 
22,  41  L.  E'd.  611,  619,  17  Sup.  Ct.  Rep.  243;  Chicago,  B.  I, 
&  P.  R.  Co,  V.  Zemecke,  183  U.  S.  582,  586,  46  L.  Ed.  339, 
340,  22  Sup.  Ct.  Rep.  229.  We  have  referred  to  the  maxim, 
respondeat  superior.  In  a  well-known  English  case,  Hall  v. 
Smith,  2  Bing.  156,  160, 130  Eng.  Reprint,  265,  9  J.  B.  Moore, 
326,  2  L.  J.  C.  P.  113,  this  maxim  was  said  by  Best,  C.  J., 
to  be  'bottomed  on  this  principle,  that  he  who  expects  to  de- 
rive advantage  from  an  act  which  is  done  by  another  for  him 
must  answer  for  any  injury  which  a  third  person  may  sustain 
from  it.'  ...  In  excluding  the  question  of  fault  as  a  caus^ 
of  the  injury,  the  act  in  effect  disregards  the  proximate  cause 
and  looks  to  one  more  remote — ^the  primary  cause,  as  it  may 
be  deemed — and  that  is,  the  employment  itself.  For  this; 
both  parties  are  responsible,  since  they  voluntarily  engage  iij 
it  as  coadventurers,  with  personal  injury  to  the  employee  as 
a  probable  and  foreseen  result.  ...  In  our  opinion,  laws 
regulating  the  responsibility  of  employers  for  the  injury  or 
death  of  employees,  arising  out  of  the  employment,  bear  so 
close  a  relation  to  the  protection  of  the  lives  and  safety  of* 
those  concerned  that  they  properly  may  be  regarded  as  com- 
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mg  within  the  category  of  police  regulations.  Shetiack  ▼. 
AUing,  93  U.  S.  99,  103,  23  L.  Ed.  819,  820;  Missouri,  P.  R. 
Co.  V.  Castle,  224  U.  S.  541,  545,  56  L.  Ed.  875,  879,  32  Sup. 
Ct.  Rep.  606.*' 

Thus,  from  the  court  of  ultimate  authority  over  questions 
affecting  constitutional  guaranties  and  rights,  we  find  answers 
to  all  of  the  arguments  advanced  by  the  appellant  why  chap- 
ter 6  of  title  14  is  in  conflict  with  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States.  I  am  of  the  opinion 
that  the  statute  is  free  from  the  objections  urged  by  appel- 
lant on  the  authority  of  such  case. 

It  is  undoubtedly  true  that  our  statute  which  limits  the 
common-law  rule  of  assumption  of  ordinary  risks,  to  risks 
other  than  risks  and  hazards  which  are  inherent  in  such  occu- 
pations and  which  are  unavoidable  by  the  workman  thereby 
contracts  the  scope  of  the  employer's  defense  in  such  cases; 
but  the  defense  of  assumption  of  risks  other  than  ordinary 
risks  and  hazards  and  risks  and  hazards  which  are  not  in- 
hei'ent  in  such  occupations  still  remains  open  to  him  as  be- 
fore, and  may  be  pleaded  in  defense  as  before,  only  the  ques- 
tion must  be  determined  by  the  jury  as  a  fact  and  not  by  the 
court  as  a  question  of  law.  Hence,  if  the  employer  **  shall  by 
rules,  regulations  or  instructions  inform  all  employees  in  such 
occupations  as  to  the  duties  and  restrictions  of  their  employ- 
ment, to  the  end  of  protecting  the  safety  of  employees  in  such 
employment,"  as  required  by  paragraph  3157,  and  during  the 
course  of  such  employment  any  employee  so  informed  does 
an  act  beyond  his  duty  or  in  violation  of  the  restrictions  of 
his  employment  dangerous  in  character,  and  suffers  injury 
from  an  accident  occurring,  the  employer  may  defend  upon 
the  grounds  of  both  assumption  of  risk  by  the  employee,  and 
if  the  accident  resulted  from  negligence  the  employer  may 
interpose  the  defense  of  contributory  negligence  as  the  case 
may  be.  In  either  event  the  defense  must  be  specially  set 
forth  and  tried  as  an  issue  of  fact.  While  the  statute  re- 
stricts the  employer's  rights  of  defense,  it  does  not  abolish 
such  rights. 

'  The  appellant  questions  the  validity  of  the  statute  because 
the  amount  recoverable  is  not  limited  thereby.  Section  6  of 
article  18,  state  Constitution,  provides  that: 

**The  amount  recovered  shall  not  be  subject  to  any  statu- 
tory limitation.*' 
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And  section  31,  article  2,  of  the  state  Constitution,  provides 
that: 

''No  law  shall  be  enacted  in  this  state  limiting  the  amount 
of  damages  to  be  recovered  for  causing  the  death  or  injury 
of  any  person.'* 

A  statute  which  would  attempt  to  forcibly  limit  the  amount 
recoverable  for  personal  injuries  suffered  would  be  in  direct 
conflict  with  these  plain,  simple  provisions  of  the  state  Con- 
stitution. Statutes  which  provide  a  limited  amount  in  satis- 
faction of  damages  and  leave  to  the  parties  interested  the 
right  to  elect  to  abide  by  its  provisions  are  controlled  by  other 
principles  of  law  and  justice,  and  should  not  be  confused  with 
statutes  imperative  in  their  terms.  The  appellant  contends 
as  a  further  ground  for  reversal  that  the  court  erred  in  re- 
jecting the  evidence  of  Dr.  Bacon  as  to  the  condition  of  appel- 
lee's eyes,  as  the  doctor  found  such  condition  to  be  from  a 
personal  examination  of  appellee  a  short  time  after  the  acci- 
dent. With  regard  to  the  rejection  of  this  testimony  the 
record  discloses  that  witness,  Dr.  Bacon,  was  the  superin- 
tendent  in  charge  of  appellant's  hospital  department  when 
plaintiff  was  injured,  and  that  plaintiff  was  treated  for  the 
injuries  to  his  eyes  under  the  supervision  of  Dr.  Bacon,  and 
to  some  extent  plaintiff  was  treated  personally  by  Dr.  Bacon. 
Dr.  Bacon  testified  fully  and  extensively  as  an  expert  in  the 
matters  of  infections  of  wounds  to  the  eyes  and  cause  of  such 
infections.    He  testified  : 

**I  saw  Mendez  on  the  first  day  of  July  and  inspected  and 
saw  his  eyes.  From  my  examination  made  of  Mendez  at  that 
time  I  know  what  the  condition  of  his  eyes  was.  .  .  .  Q.  Now, 
Doctor,  from  your  examination  made  at  that  time,  state  what 
the  condition  of  his  eyes  was." 

The  plaintiff  objected  upon  the  ground  that: 

"...  This  is  a  privileged  communication,  and  is  also  a 
privileged,  you  might  say,  examination ;  that  the  doctor  is  dis- 
qualified to  testify  as  to  what  he  discovered  by  the  examina- 
tion for  the  reason  that  the  man  was  at  that  time  under  his 
professional  care,  and  that  the  plaintiff  has  not  consented  to 
the  testimony." 

The  court  sustained  the  objection.  The  objection  was  based 
upon  subdivision  5  of  paragraph  1677,  reading  as  follows: 

"The  following  persons  cannot  be  witnesses  in  a  civil  ac- 
tion: ...  (6)  A  physician  or  surgeon  cannot  be  examined. 
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without  the  consent  of  his  patient,  as  to  any  communication 
made  by  his  patient  with  reference  to  any  physical  or  sup- 
posed physical  disease  or  any  knowledge  obtained  by  personal 
examination  of  such  patient :  Provided,  that  if  a  person  offer 
himself  as  a  witness  and  voluntarily  testify  with  reference  to 
such  communications,  that  is  to  be  deemed  a  consent  to  the 
examination  of  such  physician  or  attorney." 

The  supreme  court  of  the  United  States  had  before  it  the 
interpretation  and  application  of  this  statute  in  Arizona  it 
N.  M.  R,  Co.  V.  Clark,  235  U.S.  669,  L.  E.  A.  1915C,  834,  59 
L.  Ed.  415,  35  Sup.  Ct.  Bep.  210,  and  placed  a  construction 
on  the  statute  drawing  a  distinction  between  knowledge  gained 
by  the  physician  through  verbal  communications  made  to  him 
by  the  patient,  and  knowledge  gained  through  a  personal  ex- 
amination of  the  patient.  The  patient  may  be  deemed  to 
have  given  consent  to  the  doctor's  testifying  with  regard  to 
knowledge  gained  through  verbal  communications  made  by 
the  patient  when  the  patient  has  referred  to  such  communi- 
cations in  his  pleadings  or  in  testimony,  but  such  reference 
does  not  open  the  door  to  the  physician  to  also  testify  as  to 
his  knowledge  gained  by  a  personal  examination  of  the 
patient,  and  such  is  the  testimony  called  for  by  the  question. 
The  construction  placed  on  the  statute  by  the  court  in  the 
Clark  case,  and  the  application  there  made,  are  so  evidently 
correct  that  I  fully  concur  in  both  positions  there  taken,  and 
adopt  them  as  entirely  applicable  here  within  the  correct  un- 
derstanding of  the  said  statute. 

The  objection  that  the  verdict  is  not  sustained  by  the  evi- 
dence does  not  point  out  wherein  the  failure  of  the  evidence 
occurs.  The  claim  is  made  that  the  verdict  is  excessive  be- 
cause it  rests  on  the  plaintiff's  evidence,  the  testimony  of  the 
doctor  having  been  excluded.  In  answer  to  such  objection 
all  the  law  requires  the  record  to  show  is  substantial  evidence 
in  support  of  the  verdict.  This  is  shown  by  the  record.  The 
matter  of  the  weight  of  evidence  is  left  with  the  jury  solely, 
and  the  jury's  determination  of  that  matter  will  not  be  dis- 
turbed on  appeal, 

I  find  no  reversible  error  in  the  record.  Consequently,  I 
am  of  the  opinion  the  judgment  must  be  aflSrmed. 

FRANKLIN,  C.  J.,  concurs. 
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BOSS,  J.  (Dissenting). — The  majority  opinion  states  the 
facts  upon  which  this  case  is  based.  It  is  clear  therefrom 
the  appellant  was  guilty  of  no  negligent  act.  Indeed,  it  is 
not  suggested  either  by  pleadings  or  otherwise  that  the  acci- 
dent was  caused  by  any  act  of  appellant.  On  the  contrary, 
the  facts  would  seem  to  indicate  a  lack  of  caution  or  skill 
upon  the  part  of  -appellee. 

I  agree  with  the  majority  opinion  that  the  state  is  clothed 
with  power  to  require  the  employer  without  fault  to  compen- 
sate his  employee  for  injury  or  in  case  of  his  death,  his  de- 
pendents. This  principle  is  too  well  settled  to  be  now  ques- 
tioned. I  am  satisfied  that  the  state  legislature  in  the  absence 
of  constitutional  limitations  and  directions  as  set  forth  in 
section  7,  article  18,  of  the  state  Constitution  could  have 
enacted  a  law  providing  for  compensation  to  employees  in- 
jured without  fault  of  the  employer,  along  the  general  lines 
of  the  various  compensation  acts  of  the  different  states  of 
the  Union.  I  think  also  that  under  the  provisions  of  section 
7,  article  18,  it  was  possible  to  formulate  a  law  giving  com- 
pensation to  the  employee  when  injured  without  any  fault 
of  the  employer.  In  other  words,  I  am  of  the  opinion  that 
the  mandate  contained  in  said  section  and  article  of  the  Con- 
stitution is  not  violative  of  any  provision  of  the  Constitution 
of  the  United  States.  My  quarrel  is  with  the  legislation 
under  that  mandate  and  not  the  mandate  itself. 

Chaper  6,  title  14,  of  the  Civil  Code  of  1913  creates  a  lia- 
bility without  fault  but  adopts  no  system  or  scale  of  com- 
pensation. It  leaves  the  liability  to  be  ascertained  by  a  jury, 
as  under  the  common-law  action  for  tort.  It  injects  incon- 
gruities as  to  defenses  allowed  the  employer  on  account  of 
the  employee's  negligence.  These  latter  I  will  not  discuss 
here,  for  whatever  view  is  taken  of  them,  they  do  not  relieve 
the  method  of  ascertaining  the  liability  of  serious  and,  in  my 
opinion,  fatal  constitutional  objections. 

In  the  first  place,  I  will  consider  the  nature  of  this  so-called 
employers'  liability  law.  It  is  designated  as  such  both  by  the 
Constitution  and  the  legislature.  There  is  not  much  in  the 
name;  the  true  test  of  what  the  right  of  action  is,  or  was 
intended  to  be,  must  in  this  case,  as  in  all  others,  be  ascer- 
tained from  the  words  used  to  describe  and  define  it. 

The  Constitution  directs  the  legislature  to  **  enact  an  em- 
ployer's liability  law,  by  the  terms  of  which  any  employer 
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.  .  .  shall  be  liable  for  the  death  or  injury  caused  by  any 
accident  due  to  a  condition  or  conditions  of  such  occupation, 
in  all  cases  in  which  such  death  or  injury  of  such  employee 
shall  not  have  been  caused  by  negligence  of  the  employee 
killed  or  injured."    Section  7,  article  18. 

The  liability  enjoined  and  contemplated  is  one  heretofore 
unknown  to  our  laws.  Manifestly  it  is  not  an  employer's 
liability  law  in  the  sense  in  which  those  terms  are  generally 
used  and  understood,  for  the  reason  that  liability  laws  are 
based  on  tort.  They  are  in  fact  the  common-law  right  of 
action  for  negligence  with  most  of  the  defenses  heretofore 
allowed  abrogated  or  greatly  modified.  They  do  not  under- 
take to  create  liability  without  fault,  as  is  done  by  our  legis- 
lation. RounsavUle  v.  Central  R.  Co.,  87  N.  J.  L.  371,  94 
Atl.  392 ;  Winfield  v.  New  York  Cent.  R.  Co.,  216  N.  T.  284, 
Ann.  Cas.  1916A,  817,  110  N.  E.  614;  note  to  Seaboard  A.  L. 
B.  Co.  V.  Horton,  L.  R.  A.  1915C,  54. 

These  cases  hold  that  a  law  making  the  employer  liable 
without  fault  creates  a  new  right  of  action  unknown  to  the 
common  law.  The  legislation  is  a  new  departure  creating  a 
new  liability.  It  is  said:  **This  legislation  is  wholly  in  dero- 
gation of  the  common  law.  It  is  legislation  which  awards 
compensation  for  the  accidental  industrial  injuries  to  be 
added  to  the  cost  of  production."  Andre jwski  v.  Wolverine 
Coal  Co.,  182  Mich.  298,  Ann,  Cas.  1916D,  724,  148  N.  W. 
684. 

The  liability  contemplated  by  our  Constitution  being  there- 
fore a  new  liability,  it  was  within  the  power  and  province  of 
the  legislature  to  fix  and  regulate  it,  with  no  limitation  on 
that  power  except  the  employer  be  given  the  equal  protection 
of  the  law,  and  that  the  method  of  ascertaining  his  liability 
be  in  accordance  with  due  process  of  law. 

In  every  other  jurisdiction  in  this  country  except  ours, 
where  this  new  right  of  action  has  been  created,  the  law  has 
been  called  a  ** compensation  law"  and  the  award  to  the  em- 
ployee, or  his  dependents,  has  been  called  '* compensation." 
The  liability  or  compensation  is  based  upon  the  average 
wages  and  the  extent  of  the  injury  suffered  by  the  employee. 
It  is  not  an  action  to  recover  ** damages"  as  are  the  common- 
law  action  for  negligence  and  the  action  under  the  employ- 
ers'  liability  law. 
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For  some  inexplainable  reason  the  framers  of  our  Consti- 
tution enjoined  on  the  legislature  the  duty  of  enacting  two 
laws  for  the  same  general  purpose ;  namely,  the  creation  of  a 
liability  of  the  employer  without  fault.  See  sections  7  and 
8,  article  18.  The  latter  differs  from  the  first  principally  in 
that  it  is  called  a  ''compensation  law''  and  authorizes  re- 
covery whether  the  employee  causes  the  injury  or  not.  In 
both  instances  the  employer  is  made  liable  without  fault.  In 
the  one  as  well  as  the  other,  the  liability  of  the  employer  is 
a  new  one. 

Under  the  compensation  act,  chapter  7,  title  14,  of  the 
Civil  Code,  the  legislature  provided  a  method  of  recompen- 
sing the  employee  for  injury  or  death  by  an  allowance  based 
upon  his  ability  as  a  wage-earner  and  the  extent  of  his 
injury, — in  that  respect  following  the  compensation  laws  of 
other  states.  The  legislature  designates  the  recompense  for 
injury  or  death  under  the  employers'  liability  act  as  "dam- 
ages for  personal  injuries,"  evidently  intending  thereby  that 
the  damages  recovered  should  be  ascertained  and  measured 
by  the  common-law  standard  or  by  the  rules  governing  in 
actions  sounding  in  tort.  In  the  matter  and  quantum  of  evi- 
dence to  establish  liability  thereunder  it  is  practically  the 
same,  if  not  identical,  with  the  workmen's  compensation  law. 
The  pecuniary  liability  is,  however,  unlimited.  It  contem- 
plates a  trial  by  jury  whose  only  functions,  necessarily  in 
most  cases,  must  be  the  fixing  by  their  verdict  the  sum  to  be 
paid  by  the  employer. 

To  an  injured  employee,  or  in  case  of  his  death,  there  are 
now  open  to  him  or  his  personal  representatives  or  depend- 
ents three  avenues  of  redress;  first,  the  workmen's  compensa- 
tion law;  second,  the  employers'  liability  law;  and  third,  the 
common-law  action  for  damages,  supplemented  by  what  is 
commonly  known  as  the  Lord  Campbell  Act.  I  have  indi- 
cated somewhat  of  the  nature  of  the  first  two.  The  status  of 
the  third  or  action  for  negligence,  as  it  exists  in  this  state  at 
present,  is  as  follows : 

The  common-law  doctrine  of  fellow-servant  is  abrogated. 
The  defense  of  contributory  negligence  and  assumption  of 
risks  are  questions  of  fact  to  be  at  all  times  left  to  a  jury, 
and  the  right  of  action  to  recover  damages  for  injuries  may 
not  be  abrogated,  nor  may  the  amount  of  recovery  be  lim- 
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ited  by  statute.  Sections  4,  5^  and  6,  article  18,  and  section 
81,  article  2,  Constitution. 

These  provisions  of  the  Constitution  were  evidently  in- 
tended to  apply  only  to  actions  of  negligence,  in  which  the 
measure  of  damages  were  to  be  according  to  the  rules  of  the 
common  law.  Thus  understood,  the  common-law  action  for 
damages  for  personal  injury  is  so  modified  and  changed  as 
really  and  in  fact  to  constitute  what  is  generally  known  as 
the  employers'  liability  law. 

That  the  above  constitutional  provisions  do  not  apply  to 
or  affect  the  newly  created  rights  of  action  for  compensation 
against  the  employer  is  evident,  or  else  our  Workmen's  Com- 
pensation Act  would  be  violative  of  the  Constitution,  in  that 
it  does  limit  the  amount  of  recovery.  For  like  reasons  I 
think  they  do  not  apply  to  the  liability  created  by  the  stat- 
ute known  as  the  Employers'  Liability  Act.  This  latter  act 
creating  new  liability, — one  not  known  to  the  common  law 
and  in  derogation  thereof, — ^it  would  seem  that  the  power  of 
the  legislature  to  fix  the  measure  of  compensation  in  dis- 
regard of  the  common-law  rule  is  as  absolute  as  under  the 
compensation  act. 

.'  *'The  theory  upon  which  the  compensation  law  is  based 
(which  is  now  generally  accepted)  is  that  each  time  an  em- 
ployee is  killed  or  injured  there  is  an  economic  loss  which 
must  be  made  up  or  compensated  in  some  way,  that  most 
accidents  are  attributable  to  the  inherent  risk  of  employ- 
ment,— ^that  is  no  one  is  directly  at  fault — that  the  burden 
of  this  economic  loss  should  be  borne  by  the  industry  rather 
than  by  society  as  a  whole,  that  a  fund  should  be  provided 
by  the  industry  from  which  a  fixed  sum  should  be  set  apart 
f^s  every  accident  occurs  to  compensate  the  person  injured  or 
his  dependents,  for  his  or  their  loss."  (Italics  mine.)  State 
V.  Industrial  Com.,  92  Ohio  St.  434,  450,  L.  R.  A.  1916D,  944, 
111  N.  E.  299. 

The  justification  of  such  an  economic  rule  and  its  substitu- 
tion for  the  common  law  and  employer's  liability  rule  of 
damages  for  personal  injury  is  variously  stated  by  the  courts, 
but  all  are  based  upon  common  ground :  That  the  state  owes 
the  duty  to  its  members  of  preventing  their  becoming  public 
charges  by  reason  of  injuries  sustained  in  the  industries  of 
modem  civilization,  the  duty  to  stop  the  waste  of  time  and 
money  in  protracted  and  bitterly  contested  lawsuits,   and 
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thereby  remove  one  of  the  most  potent  causes  of  hatred,  ani- 
mosity, and  distrust  between  employer  and  employee,  the 
duty  to  prevent  unjust  and  bogus  claims  supported  and 
opposed  by  perjury  and  subornation,  and  to  see  that  bona 
fide  claims  for  compensation  are  amicably  and  expeditiously 
settled,  the  duty  of  relieving  the  state  from  the  expense  of 
personal  injury  litigation,  and,  finally,  to  see  that  the  injured 
or  his  dependents  receive  not  a  moiety  but  all  that  the  em- 
ployer is  required  to  pay.  Appeal  of  Hotel  Bond  Co.,  89 
Conn.  143,  146,  93  Atl.  245;  Cunningham  v.  Northwestern 
Imp,  Co.,  44  Mont.  180,  204,  119  Pac.  554,  1  N.  C.  C.  A.  720; 
Hawkins  v.  Bleakley,  220  Fed.  378,  379 ;  Stertz  v.  Industrial 
Ins,  Com.,  91  Wash.  588,  158  Pac.  256,  258 ;  Lewis  dk  Clark 
County  V.  Industrial  A.  C.  C.  Bd,,  52  Mont.  6,  L.  R.  A.  1916D, 
628,  155  Pac.  268. 

The  reasons  given  by  the  courts  to  sustain  the  compensa- 
tion laws,  it  is  apparent  from  what  has  been  said,  cannot  be 
invoked  in  support  of  our  so-called  employers'  liability  law. 
None  of  the  evils  **of  a  difficult  problem,  affecting  one  of  the 
most  important  of  social  relations"  is  done  away  with. 

The  majority  opinion  bases  its  judgment  entirely  upon  the 
reasoning  of  the  supreme  court  in  New  York  C,  B,  Co.  v. 
White,  243  U.  S.  188,  61  L.  Ed.  667,  37  Sup.  Ct.  Rep.  247,  13 
N.  C.  C.  A.  943,  in  which  was  considered  the  New  York  Work- 
men's Compensation  Act.  It  is  said  in  that  case  that  the 
Workmen's  Compensation  Act  was  a  substituted  system  de- 
vised to  compensate  employees  or  their  dependents  for  injuries 
in  certain  hazardous  businesses,  the  measure  of  damages  being 
based  upon  the  loss  of  earning  power,  having  regard  to  the 
previous  wage  and  the  character  and  duration  of  the  disabil- 
ity, and,  in  case  of  death,  benefits  according  to  the  depend- 
ency of  the  surviving  wife,  husband,  or  infant  child.  Our 
liability  act  is  not  a  substitution  for  former  rights  and  reme- 
dies. It  creates  a  new  right,  not  to  take  the  place  of  old  ones, 
but  supplemental  or  cumulative  in  its  nature.  It  leaves  open 
to  the  injured  employee  or  his  personal  representatives  or 
dependents  the  common-law  action  of  negligence  as  modified 
by  our  Constitution,  as  also  the  right  to  claim  under  the  com- 
pensation act 

Justice  PITNEY,  in  the  White  case,  said  that  as  between 
the  employer  and  the  employee,  the  common-law  defenses  of 
the  negligence  of  a  coemployee,  assumed  risk,  and  contribu- 
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tory  negligence  could  be  completely  abolished  without  vio- 
lating any  fundamental  right  of  the  employer  or  the  law  of 
the  land.  He  cites  in  support  thereof  a  number  of  cases 
upholding  the  state  and  federal  departures  from  the  common- 
law  rules  of  liability  of  the  employer,  but  he  says,  at  page 
252: 

''It  is  true  that  in  the  case  of  the  statutes  thus  sustained 
there  were  reasons  rendering  the  particular  departures  appro- 
priate. Nor  is  it  necessary,  for  the  purposes  of  the  present 
case,  to  say  that  a  state  might,  without  violence  to  the  con- 
stitutional guaranty  of  *due  process  of  law,'  suddenly  set 
.  aside  all  common-law  rules  respecting  liability  as  between 
employer  and  employee,  without  providing  a  reasonably  just 
substitute.  Considering  the  vast  industrial  organization  of  the 
state  of  New  York,  for  instance,  with  hundreds  of  thousands 
of  plants  and  millions  of  wage-earners,  each  employer,  on  the 
one  hand,  having  embarked  his  capital,  and  each  employee, 
on  the  other,  having  taken  up  his  particular  mode  of  earning 
a  livelihood,  in  reliance  upon  the  probable  permanence  of  an 
established  body  of  law  governing  the  relation,  it  perhaps 
may  be  doubted  whether  the  state  could  abolish  all  rights  of 
action,  on  the  one  hand,  or  all  defenses,  on  the  other,  without 
setting  up  something  adequate  in  their  stead.  No  such  ques- 
tion is  here  presented,  and  we  intimate  no  opinion  upon  it." 
(Italics  mine.) 

There  is  an  intimation  here  that  even  the  common-law  de- 
fenses of  negligence  of  a  fellow-servant,  assumed  risk,  and 
contributory  negligence  may  not  be  arbitrarily  abolished 
without  substituting  in  place  thereof  some  rule  or  system 
befitting  the  conditions  and  situation,  and  when  it  is  consid- 
ered that  the  act  we  now  have  in  hand  is  not  substitutional — 
that  it  does  not  ''set  aside  one  body  of  rules  only  to  estab- 
lish another  system  in  its  place,"  but  that  it  is  purely  and 
simply  cumulative,  affording  an  additional,  new,  and  hereto- 
fore unknown  right  of  action  with  practically  all  defenses  of 
the  employer  abrogated,  I  think  it  is  quite  the  supposititious 
case  alluded  to  by  Justice  PITNEY.  This  legislation  has  not 
attempted  to  "abolish  all  rights  of  action,"  but  has  created 
a  new  and  additional  right  of  action  allowing  no  defense 
thereto  except  that  it  appear  that  the  accident  inflicting  the 
injury  was  caused  by  the  negligence  of  the  employee.  To 
say,  as  the  majority  opinion  does,  that  the  negligence  that 
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will  defeat  a  recovery  by  the  employee  may  be  one  of  assump- 
tion or  contribution  is  a  violation  and  repudiation  of  the  very 
definition  of  the  right  of  action  as  defined.  It  certainly  does 
not  mean  the  negligence  of  working  in  a  dangerous  or  hazard- 
ous place,  or  with  careless,  unskilled,  or  incompetent  coem- 
ployees.  Neither  does  it  mean  contributory  negligence,  for 
in  that  case  the  injury  would  be  caused  by  the  combined 
negligence  of  the  employer  and  employee  and  not  **by  the 
negligence  of  the  employee  killed  or  injured."  It  means  a 
negligence  by  the  employee  at  the  instant  of  the  injury  or 
death  and  without  which  there  would  have  been  no  accident. 
It  must  mean  some  intentional  or  culpable  act  or  omission. 
But  whatever  view  may  be  taken  of  that,  the  employer  is 
denied  the  right  to  defend  by  showing  that  the  accident  was 
through  no  fault  of  his,  and  an  employee  whose  negligence 
caused  the  injury  may  fall  back  on  the  Workmen's  Compen- 
sation Act.  If  it  is  ''due  to  a  condition  or  conditions  of  the 
occupation/*  he  may  sue  under  the  Employers'  Liability  Act. 

In  the  White  case  it  was  decided  that  the  state  was  compe- 
tent to  set  aside  one  body  of  rules  and  to  establish  another 
system  in  its  place.  There  the  common-law  rules  governing 
the  liability  of  the  employer  to  the  employee  were  abrogated 
and  in  lieu  thereof  a  system  of  compensation  substituted.  On 
the  substituted  system  it  was  said : 

"Of  course,  we  cannot  ignore  the  question  whether  the 
new  arrangement  is  arbitrary  and  unreasonable^  from  the 
standpoint  of  natural  justice.  Respecting  this,  it  is  impor- 
tant to  be  observed  that  the  act  applies  only  to  disabling  or 
fatal  personal  injuries  received  in  the  course  of  hazardous 
employment  in  gainful  occupation. .  Seduced  to  its  elements, 
the  situation  to  be  dealt  with  is  this:  Employer  and  em- 
ployee, by  mutual  consent,  engage  in  a  common  operation 
intended  to  be  advantageous  to  both ;  the  employee  is  to  con- 
tribute his  personal  services,  and  for  these  is  to  receive  wages, 
and,  ordinarily,  nothing  more;  the  employer  is  to  furnish 
plant,  facilities,  organization,  capital,  credit,  is  to  control  and 
manage  the  operation,  paying  the  wages  and  other  expenses, 
disposing  of  the  product  at  such  prices  as  he  can  obtain,  tak- 
ing all  the  profits,  if  any  there  be,  and,  of  necessity,  bearing  • 
the  entire  losses.  ...  It  is  plain  that,  on  grounds  of  natural 
justice,  it  is  not  unreasonable  for  the  state,  while  relieving 
the  employer  from  responsibility  for  damages  measured  by 
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commaiV'law  standards  and  payable  in  cases  where  he  or  those 
for  whose  conduct  he  is  answerable  are  found  to  be  at  fault, 
to  require  him  to  contribute  a  reasonable  amount,  and  accord- 
ing to  a  reasonable  and  definite  scale,  by  way  of  compensation 
for  the  loss  of  earning  power  incurred  in  the  common  enter- 
prise, irrespective  of  the  question  of  negligence,  instead  of 
leaving  the  entire  loss  to  rest  where  it  may  chance  to  fall, — 
that  is,  upon  the  injured  employee  or  his  dependents.  Nor 
can  it  be  deemed  arbitrary  and  unreasonable,  from  the  stand- 
point of  the  employee's  interest,  to  supplant  a  system  under 
which  he  assumed  the  entire  risk  of  injury  in  ordinary  cases, 
and  in  others  had  a  right  to  recover  an  amount  more  or  less 
speculative  upon  proving  facts  of  negligence  that  often  were 
diflScult  to  prove,  and  substitute  a  system  under  which,  in  all 
ordinary  cases  of  accidental  injury,  he  is  sure  of  a  definite 
and  easily  ascertained  compensation,  not  being  obliged  to 
assume  the  entire  loss  in  any  case,  but  in  all  cases  assuming 
any  loss  beyond  the  prescribed  scale.  ...  In  excluding  the 
question  of  fault  as  a  cause  of  injury,  the  act  in  effect  dis- 
regards the  proximate  cause  and  looks  to  one  more  remote, — 
the  primary  cause,  as  it  may  be  deemed, — and  that  is,  the 
employment  itself.  For  this,  both  parties  are  responsible, 
since  they  voluntarily  engage  in  it  as  coadventurers,  with  per- 
sonal injury  to  the  employee  as  a  probable  and  foreseen  re- 
sult. .  .  .  Viewing  the  entire  matter,  it  cannot  be  pronouncefl 
arbitrary  and  unreasonable  for  the  state  to  impose  upon  the 
employer  the  absolute  duty  of  making  a  moderate  and  defi^ 
nite  compensation  in  money  to  every  disabled  employee,  or, 
in  case  of  his  death,  to  those  who  are  entitled  to  look  to  him 
for  support,  in  lieu  of  the  common-law  liability  confined  to 
cases  of  negligence. 

"This,  of  course,  is  not  to  say  that  awy  scale  of  compensa- 
tion, however  insignificant,  on  the  one  hand,  or  onerous,  on 
the  other,  would  be  supportable.  In  this  case,  no  criticism  is 
made  on  the  ground  that  the  compensation  prescribed  by  the 
statute  in  question  is  unreasonable  in  amount,  either  in  gen- 
eral or  in  the  particular  case.  Any  question  of  that  kind 
may  be  met  when  it  arises.'*     (Italics  mine.) 

Our  liability  law  does  not  relieve  "the  employer  from^re- 
sponsibility  for  damages  measured  by  common-law  stand- 
ards." It  does  not  "require  him  to  contribute  a  reasonable 
amount,  according  to  a  reasonable  and  definite  scale,  by  way 
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of  compensation  for  loss  of  earning  power."  It  is  not  a  snb- 
stituted  system  assuring  the  employee  ^'a  definite  and  easily 
ascertained  compensation,"  and  he  is  not  required  to  assume 
"any  loss  beyond  the  prescribed  scale."  It  violates  the  rec- 
ognized power  of  '*the  state  to  impose  upon  the  employer 
the  absolute  duty  of  making  a  moderate  and  definite  compen- 
sation  in  money  to  every  disabled  employee  ...  in  lieu  of 
the  common-law  liability  confined  to  cases  of  negligence," 
by  permitting  a  recovery  of  an  unlimited  amount  not  for  dis- 
ability alone,  as  in  the  White  case,  but  for  physical  suffering 
also.  It  is  not  a  composition  of  losses  sustained  in  a  mutual 
joint  adventure  (as  Justice  PITNEY  reasons)  in  which  acci- 
dental injury  is  inevitable  and  is  expected,  but  it  places  all 
of  the  loss  without  limitation  upon  one  of  the  **coadven- 
turers."  There  is  in  it  no  conception  of  having  the  em- 
ployer and  employee  share  in  some  measure,  or  at  all,  the 
loss  incidental  to  personal  injuries,  a  basic  consideration  for 
upholding  the  New  York  compensation  law. 

It  is  said  if  the  ''scale  of  compensation"  be  too  small  or 
too  large,  it  would  not  be  ** supportable."  We  have  no  scale 
of  compensation.  It  is  without  limit.  It  may  be  ever  so 
''insignificant,  on  the  one  hand,  or  onerous,  on  the  other." 
Notwithstanding  no  criticism  of  the  compensation  prescribed 
by  the  New  York  statute  had  been  made,  the  supreme  court 
laid  much  stress  upon  the  necessity  of  the  compensation  being 
definite  and  reasonable  and  according  to  a  fixed  scale.  When 
that  is  found  in  the  law,  it  is  said  the  arrangement  is  not 
arbitrary  and  unreasonable  from  the  standpoint  of  natural 
justice.  A  very  different  case  in  fact  and  in  reason  from  the 
one  at  bar.  Ours  is  not  a  system,  but  a  lawsuit.  When  an 
accident  happens,  instead  of  adjustment  "according  to  a  rea- 
sonable and  definite  settle,"  both  sides  prepare  for  a  contest 
in  the  courts  with  all  the  attendant  evils  of  the  old  system. 
When  the  litigation  is  finally  ended  and  the  fruits  thereof, 
if  successful,  are  paid  over  to  the  employee,  whether  inade- 
quate or  excessively  large,  both  he  and  the  employer  have 
been  wronged,  in  that  a  goodly  portion  of  the  recovery  has 
been  diverted  from  the  beneficiary  into  various  channels — 
such  as  attorney's  fees,  costs,  and  expenses — ^all  necessary 
under  the  system. 

Natural  justice  would  dictate  that  nothing  should  be  taken 
from  the  employee,  nor  would  it  tolerate  tiie  dissipation  of 
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the  employer's  property  as  an  unction  to  third  or  foreign 
parties.  Natural  justice  would  require  that  the  amount  to  be 
paid  by  the  employer  and  received  by  the  employee  should 
be  reasonable  according  to  a  definite  scale,  and  should  pass 
unimpaired  and  undiminished  to  the  beneficiary. 

The  right  of  the  state  to  require  the  employer  without  fault 
to  compensate  the  employee  or  his  dependents,  when  injured 
in  the  service  of  the  employer,  is  referable  to  the  police 
power.  As  so  many  of  the  courts  have  said,  this  power  is 
not  capable  of  exact  definition.  It  is  recognized  as  the  right 
a  state  has  to  enact  laws  for  its  preservation  and  betterment. 
It  is  elastic,  in  that  it  expands  with  social  and  industrial 
necessities  of  the  state  and  may  be  invoked  to  promote  the 
health,  safety,  and  general  welfare  of  the  people.  But  there 
is  a  limit  to  its  exercise.  It  may  not  be  arbitrarily  and  capri- 
ciously exercised  to  deprive  the  citizen  either  of  his  prop- 
erty or  liberty,  especially  in  a  case  of  this  kind,  where  there 
is  accruing  benefit  to  neither  the  individual  nor  society  as  a 
whole.  The  supreme  court  in  the  White  case  has  pointed  out 
in  no  uncertain  manner  how  ''a  just  settlement  of  a  difficult 
problem,  affecting  one  of  the  most  important  of  social  rela- 
tions," may  be  solved,  and  that  solution  has  not  been  fol- 
lowed or  observed  in  the  least  by  our  legislation.  See,  also, 
Mountain  Timber  Co.  v.  Washington,  243  U.  S.  219,  61  L.  Ed. 
685,  37  Sup.  Ct.  Rep.  260,  13  N.  C.  C.  A.  927;  Hawkins  v. 
Blea:kly,  243  U.  S.  210,  61  L.  Ed.  678,  37  Sup.  Ct.  Rep.  255. 

In  the  last  case  cited  it  was  contended  by  the  appellant- 
employer  that  the  Iowa  compensation  act  did  not  conform 
to  **due  process  of  law,"  in  that  it  provided  that  if  the  em- 
ployer rejected  the  act,  it  should  be  presumed,  in  an  action 
for  damages  by  the  employee,  that  the  injury  was  the  direct 
result  of  the  employer's  negligence.  The  contention  was  held 
unsound,  as  it  only  cast  the  burden  of  proof  upon  the  em- 
ployer to  rebut  the  presumption  of  fact,  and  the  court  said: 

"A  provision  of  this  character,  not  unreasonable  in  itself 
and  not  conclusive  of  the  rights  of  the  parties,  does  not  con- 
stitute a  denial  of  due  process  of  law,"  citing  MobUe,,  Jack- 
son and  Kansas  City  B.  B.  Co.  v.  Tumipseed,  219  U.  S.  35, 
42,  55  L.  Ed.  78,  79,  Ann.  Cas.  1912A,  463,  31  Sup.  Ct. 
Rep.  436,  32  L.  B.  A.  (N.  S.)  226,  2  N.  C.  C.  A.  243.  In  this 
last  case  Justice  LUBTON  said:  ''  ...  it  must  not  under 
guise  of  regulating  the  presentation  of  evidence  operate  to  pre- 
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dude  the  party  from  the  right  to  present  his  defense  to  the 
main  facts  thus  presumed.  If  a  legislative  provision  not 
unreasonable  in  itself  prescribing  a  rule  of  evidence,  in  either 
criminal  or  civil  cases,  does  not  shut  out  from  the  party 
affected  a  reasonable  opportunity  to  submit  to  the  jury  in  his 
defense  all  of  the  facts  bearing  upon  the  issue,  there  is  no 
ground  for  holding  that  due  process  of  law  has  been  denied 
him.'' 

Thus  while  it  was  held  the  state  may  change  the  rules  of 
evidence  so  as  to  cast  the  burden  of  proof  in  the  first  instant 
upon  the  employer,  it  may  not  take  from  him  all  his  defenses 
in  actions  for  damages  for  personal  injury.  What  may  not 
be  done  "under  the  guise"  of  a  rule  of  evidence  surely  can- 
not be  accomplished  by  a  direct  thrust  of  the  legislature.  In 
both  the  Hawkins  and  Tumipseed  cases  the  court  was  con- 
sidering actions  for  damages  for  personal  injuries  where  the 
measure  of  damages  was  according  to  the  standards  of  com- 
mon law,  and  for  that  reason  the  rule  announced  in  those 
cases  is  the  rule  that  should  be  applied  in  the  case  at  bar. 

Again,  in  the  Hawkins  case,  speaking  of  the  power  of  the 
state  to  abolish  the  common-law  defenses  of  fellow-servant, 
contributory  negligence,  and  assumed  risk,  and  authorizing 
a  recovery  as  **for  personal  injury**  when  the  employer  re- 
jects the  compensation  act,  or  when  both  the  employer  and 
employee  reject  it,  but  reserving  unimpaired  all  these  de- 
fenses in  case  the  employer  accepts  and  the  employee  rejects 
the  act,  the  court  said : 

*'We  cannot  say  that  there  is  here  an  arbitrary  dassifica- 
tion  within  the  inhibition  of  the  'equal  protection'  dause  of 
the  Fourteenth  Amendment.  ...  As  already  shown,  the 
abolition  of  such  defenses  is  within  the  power  of  the  state, 
and  the  legislation  cannot  be  condemned  when  that  power 
has  been  qtialifiedly  exercised  without  unreasonable  dis- 
crimination." 

Our  liability  law  not  only  abolishes  the  defenses  named  in 
a  case  of  the  kind  we  have  here,  but  takes  from  the  employer 
the  right  to  defend  by  showing  that  he  was  guilty  of  no  fault. 
The  legislation  is  all  in  favor  of  the  employee.  The  em- 
ployer is  given  no  chance  to  escape  the  unlimited  liability 
imposed.  The  Iowa  statute  under  consideration  in  the  Haw- 
kins case  gave  the  employer  the  alternative  of  paying  a  rea- 
sonable compensation  according  to  a  definite  scale,  refusing 
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which,  his  only  defense  was  to  show  that  he  was  guilty  of 
no  negligence.  Our  liability  law  oflfers  no  alternative,  neither 
can  the  employer  defend  by  showing  he  was  without  fault. 
Granting  that  the  employer  may  defend  by  showing  that  the 
employee  contributed  to  the  accident  or  that  he  assumed  risks 
not  inherent  in  the  occupation,  an  absurdity,  it  seems  to  me, 
still  he  is  deprived  of  the  fundamental  right  of  showing  he 
was  without  fault,  and  at  the  same  time  made  liable  for  un- 
limited damages,  as  in  a  suit  for  personal  injury  according 
to  the  standards  of  the  common  law, — and  the  law  has  pro- 
vided no  avenue  of  escape  for  him.  This,  it  would  seem,  is 
"unreasonable  discrimination"  against  the  employer  and  in 
favor  of  the  employee.  That  all  defenses  may  be  abolished 
and  absolute  liability  imposed  without  fault,  according  to  a 
reasonable  and  definite  scale,  is  not  questioned,  but  it  is  incon- 
ceivable that  one  who  is  guilty  of  no  wrong  should  be  made 
liable  to  an  injured  employee  in  damages  unlimited  and 
unlimitable. 

I  am  constrained  to  hold  that  the  so-called  Employers*  Lia- 
bility Act,  in  so  far  as  the  procedure  for  the  enforcement  of 
the  right  of  action  created  thereunder  is  concerned,  is  not 
a  proper  and  lawful  exercise  of  the  police  power  of  the  state, 
and  further,  that  it  denies  the  employer  due  process  of  law. 
in  that  it  deprives  him  of  the  right  to  present  all  his  de- 
fenses, at  the  same  time  allowing  unlimited  damages  against 
him  according  to  the  standard  of  damages  at  common  law. 

At  the  expense  of  extending  this  opinion — ^too  long 
already — I  wish  to  add:  The  right  of  action  created  by  the 
act  is  not  limited  to  the  employee  or,  in  case  of  death,  to  his 
dependents.  It  extends  to  the  parents,  whether  dependent 
or  not,  and  the  personal  representative  for  the  benefit  of  the 
estate,  in  the  absence  of  certain  enumerated  classes.  Thus 
an  employer  without  fault  may  be  mulct  in  damages  to  an 
estate  which  would  go  to  heirs  in  no  way  dependent  upon  the 
deceased  or,  there  being  no  heirs,  it  would  escheat.  This  I 
conceive  to  be  contrary  to  every  dictate  of  natural  justice. 
All  employers  in  the  occupations  mentioned  are  not  million- 
aires— some  are  just  beginning,  with  no  more  means  than  the 
men  they  employ.  It  reaches  the  small  contractor  and  small 
mine  owner  as  well  as  the  larger  concerns  of  the  state.  Yet 
these,  under  the  law,  guilty  of  nothing  other  than  a  laudable 
ambition  to  better  their  condition,  and  incidentally  build  up 
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and  develop  the  industries  of  the  state,  may  be  forced  to  con- 
tribute to  an  estate  that  owes  nothing  or  that  may  go  to  heirs 
in  no  way  dependent  on  the  deceased,  or  that  may  be  escheated. 

The  workmen's  compensation  laws  of  the  different  states 
and  foreign  countries  without  exception,  so  far  as  I  know, 
limit  the  benefits  to  the  employee,  or  in  case  he  dies,  to  his 
dependents. 

In  view  of  the  fact  that  our  Workmen's  Compensation  Act  is 
not  satisfactory  to  either  employer  or  employee  and  our  Em- 
ployers' Liability  Act,  as  drawn,  is  clearly  unconstitutional, 
as  I  see  it,  I  feel  constrained  to  express  my  opinion  more  at 
length  than  I  otherwise  would. 

The  Workmen's  Compensation  Act  is  generally  conceded  to 
give  inadequate  compensation  for  death  and  injury.  It  is 
compulsory  on  the  employer  only.  The  employee's  option 
to  accept  under  it  can  be  exercised  after  the  injury  (Consoli- 
dated Arizona  Smelting  Co.  v.  Ujack,  15  Ariz.  382,  139  Pac. 
465),  and  is  personal  to  the  employee.  The  beneficiaries  of 
the  deceased  cannot  exercise  the  option  at  all  or  in  any  case 
Behringer  v.  Inspiration  Consolidated  Copper  Co.,  17  Ariz. 
232,  149  Pac.  1065.  It  therefore  is  not  a  "just  settlement" 
of  the  rights  and  wrongs  growing  out  of  the  relation  of  em- 
ployer and  employee.  This  confused,  chaotic,  and  unsatis- 
factory condition  has  had  the  attention  of  both  employer  and 
employee  with  a  view  of  remedying  it,  but  owing  to  a  lack 
of  co-operation  by  the  last  legislature  with  a  joint  committee 
representing  both  sides,  nothing  was  accomplished.  It  is 
devoutly  to  be  wished  that  a  just,  reasonable,  and  equitable 
law  following  the  lines  of  other  states,  settling  the  question, 
may  soon  find  a  place  in  this  state. 


On  eonstraetioii  and  effect  of  workmen's  compensation  acts  gen- 
erally, see  comprehensive  note  in  L,  B.  A.  1916A^  23. 
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[Ci¥il  No.  1535.    Piled  July  2,  1917.] 

[166  Pac.  1101.] 

[Dissenting  Opinion  of  BOSS,  J.,  165  Pae.  1185.] 

SUPERIOR  &  PITTSBURG  COPPER  COMPANY,  a  Cor- 
poration,  Appellant,  v.  FRANK  TOMICH,  Sometimes 
Known  as  PRANK  THOMAS,  Appellee. 

1.  Constitutional  Law — ^Mastek  and  Servant — Employers'  Liability 
AcT^— Validity.— Employers'  liability  law  (Civ.  Code  1913,  tit.  14, 
e.  6),  being  a  valid  exercise  of  the  state's  police  power,  does  not 
violate  Constitution  of  the  United  States,  Amendment  14,  prohibit- 
ing any  state  from  depriving  any  person  of  life,  Uberty,  or  property 
without  due  process  of  law  or  denying  to  any  person  the  equal  pro- 
tection of  the  laws. 

8.  Constitutional  Law — Employers'  Liability  Act — ^Validity. — Em- 
ployers' liability  law  does  not  conflict  with  Constitution,  article  18, 
section  5,  providing  that  the  defense  of  contributory  negligence 
shall,  in  all  cases  be  a  question  of  fact,  such  constitutional  provision 
merely  requiring  the  submission  of  the  question  of  contributory 
negligence  in  cases  where  such  defense  is  allowed. 

S.  Master  and  Servant— Employers'  Liability  Act— VAUDrrY. — ^E3m- 
ployers'  Liability  Act  is  not  invalid  as  violating  Constitution,  article 
18,  section  7,  commanding  the  legislature  to  enact  an  employers' 
liability  law,  but  limiting  liability  to  all  cases  in  which  death  or  in- 
jury shall  not  have  been  caused  by  the  negligence  of  the  employee 
killed  or  injured,  the  statute  by  its  terms  allowing  an  apportionment 
of  damages  where  the  injured  employee  has  been  guilty  of  con- 
tributory negligence. 

4.  Master  and  Servant  —  Employers'  Liability  Act — Defenses. — 

Since  the  Employers'  Liability  Act  provides  that  nothing  less  than  the 
sole  negligence  of  the  employee  injured  will  bar  an  action  for  dam- 
ages, an  answer,  setting  up  plaintiff's  contributory  negligence  as  a 
complete  and  not  a  partial  bar,  constitutes  no  defense. 

5.  Damages — Personal     Injuries — Excessiveness. — Eight     thousand 

dollars  held  not  an  excessive  verdict  under  the  Employers'  Liability 
Act,  where  the  employee's  hand  was  crushed,  exxKxsing  the  nerves  and 
necessitating  amputation  of  three  fingers. 

[As  to  damages  recoverable  under  federal  Employers'  Liability 
Act,  see  note  in  Ann.  Cas.  1914C,  181.] 

6^  Appeal  and  Error — Beview — Harmless  Error. — In  an  action  under 
the  Employers'  Liability  Act,  the  action  of  the  court  in  allowing  jury- 
men to  question  witnesses  held  harmless  error. 
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7.  Appeal  and  Ebbob — Pussekvation  or  Ezoeptioks — Failubb  to  Ob- 
ject.— In  an  action  for  personal  injuries  nnder  the  Employers'  Li&- 
bilitj  Act,  failure  to  object  to  questions  asked  hy  the  jurors  as 
'indicating  prejudice  precluded  such  matter  from  being  urged  on 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    Alfred  C.  Lockwood,  Judge.    Affirmed. 

STATEMENT  OF  FACTS  BY  THE  COURT. 

The  appellee  was  employed  by  the  appellant  in  the  under- 
ground workings  of  its  mines  in  Cochise  county.  The  appeU 
lee's  duties  required  him  to  load,  push  on  a  track,  and  unload 
ore  cars.  The  place  for  the  performance  of  such  duties  was 
on  the  900-foot  level  of  the  mine.  The  track  was  laid  through 
a  drift  from  the  point  of  loading  the  cars  to  a  point  of  un- 
loading the  ores  into  a  chute.  The  appellee  was  an  experi- 
enced car  mauj  accustomed  to  such  work  in  other  mines. 
When  the  car  had  received  its  load  of  about  2,000  pounds 
weight,  the  appellee  was  required  to  start  the  car  moving  on 
the  track,  and  control  its  movements  until  the  chute  was 
reached.  Timbers  were  so  placed  about  the  chute  as  to  facili- 
tate the  unloading  or  dumping  of  the  load.  On  November 
9,  1914,  and  a  few  hours  after  appellee  had  first  commenced 
his  labors  in  the  said  drift,  he  started  a  loaded  car  from  the 
point  of  loading  along  the  track  toward  the  chute,  and,  fol- 
lowing the  car  with  his  right  hand  holding  the  top  of  the  rear 
end  of  the  car  as  it  moved  over  the  track  by  gravity,  appel- 
lee stumbled  over  something  on  the  floor  or  slipped  on  the 
track  or  on  the  ground,  and  was  thrown  to  the  ground,  but 
continued  to  hold  to  the  rear  end  of  the  ore  car  as  it  moved 
toward  the  chute.  So  holding  to  the  car,  the  car  struck  the 
obstructions  about  the  chute  with  such  force  that  the  fasten- 
ings on  the  doors  of  the  car  released,  and  the  car  ended  over 
so  that  three  fingers  on  appellee's  right  hand  were  caught 
between  the  rear  end  of  the  car  which  he  was  holding  and  a 
cross  timber  about  the  chute.  The  fingers  were  lacerated, 
crushed,  and  bruised  so  that  they  were  amputated  about  the 
first  joints  of  each  finger.  The  said  surgical  operation  was 
done  at  the  appellant's  hospital  department,  and  when  the 
wounds  healed  the  nerves  were  left  so  exposed  as  to  be  sensi- 
tive and  tender  and  causing  suffering,  and  a  further  ampu- 
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tation  of  the  fingers  is  required  to  relieve  such  condition. 
The  appellee  commenced  this  action  to  recover  damages  for 
his  said  injuries,  basing  his  cause  of  action  on  the  employers' 
liability  law  (chapter  6,  tit.  14,  Civil  Code  Ariz.  1913)  and 
upon  negligence.  The  cause  of  action  founded  upon  negli- 
gence was  expressly  waived  and  abandoned  by  plaintiff  upon 
the  trial.  The  defendant  demurred  to  the  complaint  upon 
the  ground  that  the  employers'  liability  law  and  the  consti- 
tutional mandate,  in  obedience  to  which  such  statute  was  en- 
acted, are  both  void  because  they  are  contrary  to  and  con- 
travene the  Fourteenth  Amendment  to  the  Constitution  of  the 
United  States,  in  that  they  deprive  the  defendant  of  its  prop- 
erty without  due  process  of  law,  and  deny  to  it  the  equal 
protection  of  the  law,  by  subjecting  it  to  unlimited  liability 
for  damages  for  personal  injuries  suffered  by  its  employees 
without  any  fault  or  negligence  on  its  part,  and  because  such 
statute  attempts  to  give  plaintiff  the  right  to  recover  dam- 
ages of  defendant  notwithstanding  the  injuries  for  which  such 
damages  are  claimed  were  contributed  to  and  in  part  caused 
by  plaintiff's  own  negligence,  and  attempts  to  deprive  the 
defendant  of  the  right  to  wholly  defeat  this  action  by  inter- 
posing the  defense  of  contributory  negligence.  The  defend- 
ant alleges  that  the  damages,  if  any,  resulted  wholly  from 
plaintiff's  neglect  and  carelessness,  and  his  failure  to  use  any 
care  or  caution  in  his  own  behalf  at  the  time  and  place  of 
the  alleged  injuiy.  The  further  defense  is  that  the  plaintiff 
contributed  to  the  injury  by  his  own  negligence,  in  that  at 
the  time  of  its  occurrence  the  plaintiff  was  giving  no  atten- 
tion, or  insufficient  attention,  to  his  duties,  and  failed  to  push 
the  car  in  the  proper  manner  or  place  his  hands  on  the  car 
in  the  proper  position,  and  other  like  failures  are  alleged. 

The  court  overruled  the  demurrers,  and  the  cause  was  tried 
to  a  jury.  The  jury  returned  a  verdict  against  the  defend- 
ant for  the  sum  of  $8,000.  Judgment  followed  the  verdict. 
The  defendant  appeals  from  the  judgment  and  from  an  order 
refusing  a  new  trial. 

Messrs.  Knapp  &  d'Autremont  and  Mr.  H.  E.  Pickett,  for 
Appellant. 

Mr.  Fred  Sutter  and  Mr.  J.  T.  Kingsbury,  for  Appellee. 
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CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  appellant  assigns  as  error  the  overruling  of  its  demurrers 
to  the  complaint  for  the  reason  both  chapter  6,  title  14,  of 
the  Revised  Statutes  of  Arizona  of  1913,  Civil  Code,  upon 
which  the  action  is  based,  and  the  constitutional  mandate, 
section  7  of  article  18  of  the  state  Constitution,  in  obedience 
to  which  said  chapter  6  was  enacted,  violate  section  1  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United 
States,  in  that  the  employers'  liability  law,  said  chapter  6, 
title  14,  attempts  to  deprive  the  defendant  of  its  property 
without  due  process  of  law  by  imposing  unlimited  liability 
on  it  as  an  employer  for  personal  injuries  sustained  by  an 
employee  while  in  its  employ  in  cases  where  defendant  has 
been  guilty  of  no  fault,  want  of  care,  or  neglect  of  duty ;  and 
because  the  employers'  liability  law  contravenes  and  is  in 
violation  of  sections  5  and  7  of  article  18  of  the  Constitution 
of  the  state  of  Arizona,  in  that  said  statute  attempts  to  give 
plaintiff  the  right  to  recover  judgment  for  personal  injuries 
notwithstanding  the  injuries  for  which  the  judgment  is  sought 
were  contributed  to  and  in  part  caused  by  plaintiff's  negli- 
gence, and  attempts  to  deprive  defendant  of  the  right  to 
wholly  defeat  this  action  by  showing  that  said  injuries 
were  contributed  to  and  in  part  caused  by  plaintiff's  own 
negligence. 

The  questions  of  the  constitutional  validity  of  the  employ- 
ers' liability  law  are  raised  in  a  number  of  different  objec- 
tions. The  defendant  assigns  as  error  the  admission  and  re- 
jection of  evidence  and  misconduct  of  the  trial  judge  during 
the  trial  of  the  cause,  working  a  prejudice  and  resulting  in 
an  excessive  verdict. 

The  appellant  groups  the  assignments  of  error  under  four 
divisions  covering  the  points  of  law  raised  in  the  cause :  First, 
the  employers'  liability  law,  chapter  6,  title  14,  under  which 
the  action  is  brought,  is  unconstitutional  and  void;  second, 
that  the  plaintiff  failed  to  make  out  a  case  warranting  re- 
covery under  the  employers'  liability  law;  third,  error  in 
admitting  and  excluding  evidence  and  in  giving  instructions, 
and,  fourth,  an  excessive  verdict. 

Under  the  first  division  the  case  of  Inspiration  Consolidated 
Copper  Co.  v.  Mendez,  ante,  p.  151,  166  Pac.  278,  on  the 
authority  of  New  York  C,  B.  Co.  v.  White,  243  U.  S.  188, 
61  L.  Ed  667,  37  Sup.  Ct.  Rep.  247,  holds  to  the  opinion 
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that  the  employers'  liability  law  is  valid  within  the  police 
powers  of  the  state,  and  does  not  come  into  conflict  with  the 
Fourteenth  Amendment  of  the  Constitution  of  the  United 
States;  and  that  such  liability  law  is  a  valid,  subsisting  enact- 
ment and  is  a  law  of  the  state  of  Arizona. 

Appellant  contends  that  chapter  6  of  title  14  is  void,  for 
the  reason  its  terms  conflict  with  sections  5  and  7  of  article 
18  of  the  state  Constitution.    Section  5  is  that : 

''The  defense  of  contributory  negligence  or  of  assumption 
of  risk  shall,  in  all  cases  whatsoever,  be  a  question  of  fact 
and  shall,  at  all  times,  be  left  to  the  jury." 

This  section  does  not  restrict  the  power  of  the  legislature 
to  modify  or  abolish  the  defense  of  contributory  negligence. 
The  restriction  contained  in  the  section  is  clear  that  no  law 
shall  be  enacted  which  attempts  to  make  the  defenses  of  con- 
tributory negligence  or  assumption  of  risk,  when  interposed, 
determinable  by  the  courts  as  matters  of  law,  but  such  de- 
fenses are  made  to  depend  upon  facts  when  they  are  properly 
interposable,  and,  interposed,  they  are  required  to  be  estab- 
lished by  a  preponderance  of  the  evidence  to  the  satisfaction 
of  the  jury.  Whether  the  plaintiff's  negligence  contributed 
to  the  wrong,  or  whether  the  plaintiff  assumed  the  risk  and 
danger  from  which  the  wrong  arose,  must  be  determined  as 
a  fact  from  the  evidence  by  the  jury. 

Section  7  commands  the  legislature  to  enact  an  employers' 
liability  law,  by  the  terms  of  which  any  employer  shall  be 
liable  for  the  death  or  injury  of  workmen  employed  in  all 
hazardous  occupations  named,  and  any  other  industry  desig- 
nated by  the  legislature,  whenever  such  death  or  injury  is 
caused  by  any  accident  due  to  a  condition  or  conditions  of 
such  occupation,  except  when  such  death  or  injury  has  been 
caused  by  the  negligence  of  the  employee  killed  or  injured. 
The  only  restriction  placed  upon  the  legislative  power  in 
carrying  out  said  constitutional  mandate  found  in  the  section 
of  the  Constitution  is  the  exception,  viz. : 

Liability  is  incurred  ''in  all  cases  in  which  such  death  or 
injury  of  such  employee  shall  not  have  been  caused  by  the 
negligence  of  the  employee  killed  or  injured." 

In  all  other  cases  the  legislative  power  is  unlimited  by  said 
section  7. 

A  careful  examination  of  chapter  6  of  title  14  discloses  no 
violation  of  such  limitation  on  the  power  of  the  legislature. 
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The  exception  is  carefully  preserved  in  paragraph  3154  of 
the  statute.  If  the  injury  resulted  from  an  accident  arising 
out  of  and  in  the  course  of  labor,  service,  and  employment  in 
a  hazardous  occupation,  and  was  due  to  a  condition,  or  con- 
ditions, of  such  occupation  or  employment,  and  was  not 
caused  by  the  negligence  of  the  employee  the  liability  to  dam- 
ages exists.  If,  however,  the  injury  was  caused  by  negligence 
to  which  the  injured  workman  contributed,  the  liability  of 
the  employer  remains  to  an  amount  of  the  full  damages,  less 
the  amount  of  damages  attributable  to  the  employee's  negli- 
gence. In  other  words,  the  damages  are  to  be  apportioned  to 
the  parties,  employer  and  employee,  as  the  negligence,  attribu- 
table to  the  one  is  to  the  negligence  attributable  to  the  other. 
Paragraph  3159,  Civil  Code  of  Arizona  1913.  "The  fact 
[appearing]  that  the  employee  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee,"  are  the 
words  of  the  statute.  The  statute  is  in  full  harmony  with 
the  constitutional  mandate  and  with  its  restriction. 

The  defendant  set  forth  in  its  answer  the  contributory 
negligence  of  the  plaintiff,  consisting  of  the  manner  in  which 
the  plaintiff  was  performing  his  duties  at  the  time  of  the 
accident,  but  defendant's  answer  does  not  set  forth  any  claim 
for  a  reduction  of  damages  by  reason  of  such  negligence,  but 
claims  such  contributory  negligence  as  a  complete,  not  a 
partial,  defense  to  the  action.  The  answer  is  evidently  inter- 
posed upon  the  theory  of  the  common-law  rule  of  contribu- 
tory negligence  in  bar  of  the  cause  of  action.  Under  the 
provisions  of  chapter  6,  supra,  nothing  less  than  the  sole 
negligence  of  the  employee  injured  will  bar  an  action  based 
on  the  statute  for  damages.  Negligence  of  the  employee  con- 
tributing to  the  injury  may  serve  to  reduce  the  amount  of  the 
recovery,  but  will  not  bar  recovery. 

The  defendant,  having  in  its  answer  admitted  that  its 
negligence  in  part  was  the  cause  of  the  damages,  by  setting 
forth  a  charge  of  contributory  negligence  against  the  plain- 
tiff, authorized  a  verdict  against  defendant  in  any  event. 
The  matters  left  open  for  inquiry  were  the  amount  of  the 
damages  the  plaintiff  was  entitled  to  recover  as  measured  by 
the  allegations  of  the  complaint  and  the  evidence,  and  whether 
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the  accident  was  due  to  a  condition  or  conditions  of  the  em- 
ployment and  such  as  is  unavoidable. 

The  appellant  complains  that  the  amount  of  damages  found 
is  excessive  and  out  of  all  proportion  to  the  nature,  extent, 
and  seriousness  of  the  injury,  to  the  loss  of  time,  wages,  or 
future  earning  capacity,  to  the  amount  necessary  to  effect  a 
recovery,  to  his  station  in  life,  and  to  his  pain  and  suffering. 
No  complaint  is  made  that  the  evidence  does  not  sustain  the 
verdict.  The  specific  complaints  are  made  that  the  jury 
asked  questions  of  witnesses  during  the  progress  of  the  trial ; 
and  the  members  of  the  jury  were  permitted  to  and  did  ex- 
amine the  plaintiff's  injured  hand,  and  touched  and  pressed 
his  wounded  fingers,  and  the  members  of  the  jury  were 
thereby  prejudiced,  which  prejudice  resulted  in  a  verdict  for 
excessive  damages. 

With  regard  to  the  first  complaint  made,  the  abstract  of 
record  discloses  that  counsel  for  defendant  invited  the  jury 
to  ask  questions  of  witness  Massey.  Thereafter  the  jurors 
freely  asked  questions  of  other  witnesses.  The  record  dis- 
closes no  objection  was  offered  by  the  defendant  to  any  ques- 
tion asked  by  any  juror  of  any  witness.  The  practice  of 
allowing  attorneys,  parties,  the  judge,  and  jurors  to  examine 
witnesses  in  a  disorderly  manner  has  a  tendency  to  break 
down  the  decorum  becoming  the  sanctity  of  a  trial,  and  should 
be  discouraged.  The  proper  dignity  of  the  court  requires 
orderly  procedure  in  a  trial  of  a  cause  to  be  strictly  observed. 
The  liberty  or  property  of  litigants  is  involved  in  the  result 
of  every  lawsuit,  and  the  trial  of  such  rights  may  result  in 
tragedy  to  some  interested  human  being.  Certainly  a  tragedy 
results  from  error  committed,  never  comedy.  The  purpose 
of  a  lawsuit  is  to  determine  the  exact  rights  of  the  parties 
thereto  and  enforce  such  exact  rights;  The  wisdom  of  ages 
of  experience  has  served  to  teach  our  profession  that  the 
observance  of  the  prescribed  rules  of  procedure  more  nearly 
discover  the  exact  rights  of  parties  than  haphazard,  disorderly 
procedure.  Not  every  departure  from  orderly  trial  procedure 
justifies  a  reviewing  court  in  reversing  a  judgment  because  of 
irregular  trial  procedure.  The  irregular  procedure  must 
have  prejudiced  the  rights  of  the  party  complaining  before 
an  appellate  court  is  justified  in  disturbing  a  judgment.  We 
must  presume  that  no  harm  befell  the  defendant  by  reason, 
of  the  many  questions  asked  the  witnesses  on  this  trial,  for 
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the  reason  the  defendant  first  invited  the  asking  of  the  ques- 
tions, and  at  no  time  during  the  trial  objected  to  that  form 
of  procedure. 

The  appellant  contends  that  the  questions  asked  the  wit- 
nesses by  the  jurors  conclusively  indicate  a  prejudice  against 
this  defendant,  inducing  an  excessive  verdict  for  damages. 
The  nature  of  the  questions  called  for  answers  giving  infor- 
mation covering  a  wide  field  of  inquiry,  and  were  not  con- 
fined to  testimony  bearing  upon  the  amount  of  damages. 
The  questions  were  largely  confined  to  detail  matters  con- 
nected with  the  knowledge  of  the  witness  with  regard  to  which 
he  had  testified,  the  credibility  of  the  witness,  and  his  means 
of  knowledge  of  the  matter  with  respect  to  which  he  gave  tes- 
timony. The  jurors  had  a  very  good  reason  to  test  the  wit- 
ness' means  of  knowledge  of  these  matters  and  the  test  given 
indicates  no  prejudice  against  defendant.  This  particular 
matter  was  not  insisted  upon  as  a  ground  for  a  new  trial,  and 
is  first  raised  on  this  appeal.  For  that  reason  the  objection 
must  be  overruled.  The  verdict  does  not  conclusively  appear 
to  have  been  reached  through  prejudice  and  bias,  nor  induced 
by  passion  and  prejudice. 

The  appellant  contends  that  by  permitting  the  jurors  to 
examine  plaintiff's  wounded  hand  and  fingers,  and  during 
such  examination  to  squeeze  and  press  his  hand  for  the  pur- 
pose of  discovering  the  present  sensitive  condition  of  the 
fingers,  was  error,  and  resulted  in  causing  the  jury  to  return 
a  verdict  for  excessive  damages.  The  appellant  nowhere  con- 
tends that  the  evidence  thus  gained  by  the  jury  was  false. 
If  as  a  fact  the  plaintiff's  wounds  remained  sensitive  and 
prevented  plaintiff  from  earning  a  living,  and  the  jury  ascer- 
tained that  fact  from  personal  physical  examinations  and  by 
experimenting  with  the  wound,  no  harm  resulted  to  appellant 
simply  by  the  use  of  the  means  complained  of  in  arriving  at 
the  fact.  Appellant  did  not  object  to  the  examinations  when 
being  made  by  the  jury,  and  cannot  now  complain  of  the 
character  of  the  evidence  used  to  establish  the  fact. 

While  the  record  discloses  many  departures  from  the  ideal 
trial  of  a  lawsuit,  these  departures  were  consented  to,  acqui- 
esced in,  submitted  to,  or  indulged,  by  appellant  without 
objection,  and  do  not  appear  affirmatively  upon  the  record  to 
have  worked  a  prejudice  to  appellant's  rights.  The  verdict 
returned  is  large  in  amount,  but  that  matter  lay  with  the 
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jury.    No  question  is  made  that  the  verdict  is  not  sustained 
by  substantial  evidence. 

Upon  the  whole  case  I  am  of  the  opinion  the  record  con- 
tains no  reversible  error.  Consequently  the  judgment  must 
be  affirmed. 

FRANKLIN,  C.  J.  (Concurring).— The  demonstrations 
permitted  before  the  jury  in  this  case  rather  exceeded  the 
limits  defined  in  such  matters,  but  here,  as  in  predicating 
error  on  allowing  the  jurors  to  propound  objectionable  ques- 
tions, appellant  is  estopped  because  a  similar  demonstration 
was  made  at  the  request  of  appellant.  With  regard  to  the 
excessiveness  of  the  damages,  where  there  is  a  personal  injury 
permanent  in  its  character,  there  is  much  difficulty  in  meas- 
uring compensation  for  it  by  strict  and  definite  rules,  and 
therefore  it  must  be  left  largely  to  the  sound  judgment  of  a 
jury  and  the  trial  judge.  As  a  result  of  this  accident  the 
index  and  second  finger  of  plaintiff 's  hand  were  amputated 
at  the  first  joint,  and  the  third  finger  amputated  just  a  little 
above  the  first  joint,  causing  the  nerves  to  be  caught  in  the 
fiesh  and  healed  in  the  scar  tissue,  causing  neuritis  and  re- 
sulting in  severe  and  constant  pain,  to  relieve  which  condi- 
tion another  operation  under  an  anaesthetic  would  be  neces- 
sary. The  jury  found  a  verdict  for  $8,000,  which  was  upheld 
by  the  trial  judge  on  motion  for  a  new  trial.  The  verdict 
appears  somewhat  large,  but  that  it  is  larger  than  the  appel- 
late court  would  give,  or  that  the  appellate  court  would  be 
better  satisfied  with  a  smaller  verdict — ^these  are  not  the 
criteria  by  which  we  are  guided  in  reversing  a  case  and  order- 
ing  a  new  trial  because  of  an  excessive  verdict.  This  court 
is  restrained  from  so  doing  unless  our  minds  are  satisfied  that 
from  the  large  amount  of  the  verdict  the  jury  arrived  at  it 
because  of  passion,  prejudice,  partiality,  or  corruption  on 
their  part.  In  view  of  the  principles  which  restrain  the  court 
in  such  a  matter,  and  especially  having  the  refusal  of  the 
trial  court  on  motion  for  a  new  trial  to  interfere,  I  do  not 
think  this  court  is  authorized  or  would  be  justified  in  revers- 
ing the  case  on  that  ground.  See  RiLck  v.  Milwaukee 
Brewery  Co.,  148  Wis,  222,  Ann.  Cas.  1913A,  1362, 134  N.  W. 
914. 

Counsel  for  appellee  does  not  oppose  a  remitter  of  some 
portion  of  the  verdict  which  this  court  might  deem  excessive 
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as  a  condition  of  denying  a  new  trial,  but  I  have  not  consid- 
ered the  power  of  this  court  to  do  so  under  section  578  of  the 
Revised  Statutes  of  1913,  or  the  propriety  of  its  exercise  here, 
because  appellant  on  argument  expressly  asked  the  court  not 
to  order  a  remitter  if  it  was  not  of  opinion  that  a  new  trial 
should  be  granted  without  such  condition.  I,  therefore,  con- 
cur in  afiSrming  the  judgment 

ROSS,  J.  (Dissenting). — ^I  endeavored  to  show  in  my  dis- 
senting opinion  in  Inspiration  Consolidated  Copper  Co.  v. 
MendeZy  wnte,  p.  151,  166  Pac.  1183,  that  the  new  right  of  ac- 
tion contemplated  by  section  7,  article  18,  of  the  Constitution 
and  for  which  the  legislature  was  directed  to  provide,  by 
proper  legislation,  is  not  and  could  not  be  an  action  for  dam- 
ages for  personal  injury  according  to  the  standards  of  the  com- 
mon law.  The  procedure  adopted  by  the  legislature  to  enforce 
the  right  is  according  to  the  common-law  rules  and  standards 
of  damages  in  case  of  tort,  but  the  right  of  action  itself  finds 
no  prototype  in  the  common  law.  It  is  in  its  essential  feat- 
ures  the  same  right  of  action  upon  which  compensation  for 
injury  is  justified  by  the  courts.  If  the  injury  be  **due  to 
a  condition  or  conditions  of  the  occupation,"  then  it  cannot 
be  due  to  the  negligence  of  either  the  employer  or  employee. 
If  it  be  due  to  the  negligence  of  the  employer,  the  injured 
employee  or  his  dependents  should  pursue  the  common-law 
remedy  for  damages  in  tort  or  accept  compensation  under 
the  Workmen's  Compensation  Act.  If  it  be  caused  by  the 
negligence  of  the  employee,  his  only  recourse  is  compensation 
under  the  Workmen's  Compensation  Act.  Recovery  was  had 
in  the  present  case  upon  the  theory  that  although  the  injury 
was  due  to  a  condition  or  conditions  of  the  occupation  with- 
out any  fault  of  either  the  employer  or  employee,  the  dam- 
ages should  be  ascertained  and  measured  by  the  standards  of 
the  common-law  action  for  negligence  following  the  legisla- 
tive formula.  The  error  was  in  applying  the  old  common- 
law  remedy  to  the  new  right — in  dressing  this  new  and  up- 
to-date  creature  of  the  law  with  habiliments  two  or  more 
centuries  old.  If  this  new  right  of  action  arises  only  in  case 
of  an  unavoidable  accidental  injury  in  which  neither  the 
employer  nor  employee  is  to  blame  or  at  fault,  the  liability, 
in  order  to  conform  to  due  process  of  law  and  afford  equal 
protection  of  the  law  should  be  ascertained  and  measured 
according  to  the  rules  adopted  by  the  different  systems  of 
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compensation  laws.  New  York  Central  R.  Co.  v.  White,  243 
U.  S.  188,  61  L.  Ed.  667,  37  Sup.  Ct.  Rep.  247;  Mountain 
Timber  Co.  v.  WasUngton,  243  U.  S.  219,  61  L.  Ed.  685,  37 
Sup.  Ct.  Rep.  260;  Hawkins  v.  Bleakley,  243  U.  S.  210,  61 
L.  Ed.  678,  37  Sup.  Ct.  Rep.  255. 

The  legislature  misapprehended  its  duty  and  misconceived 
its  powers  when  it  provided  that  contributory  negligence 
and  assumption  of  risk  could  be  interposed  to  an  action  based 
upon  an  injury  without  fault.  The  constitutional  mandate 
neither  in  direct  terms  nor  by  implication  authorizes  these 
defenses.  On  the  contrary,  the  very  definition  of  the  right 
of  action  foreshadowed  and  intended  to  be  created  excludes 
them  as  defenses.  The  injury  to  be  actionable  under  this 
law  must  have  been  "caused  by  an  accident  due  to  a  condi- 
tion or  conditions  of  such  occupation,"  and  not  by  any  neg- 
ligence. Assumed  risk  is  a  species  of  contributory  negli- 
gence, in  that  one  who  takes  employment  in  a  dangerous  or 
hazardous  occupation,  whether  inherently  so  or  by  reason  of 
the  employer's  negligence,  of  which  he  has  knowledge,  may 
be  said  to  have  contributed  to  his  own  injury  from  the  mere 
fact  of  working  under  such  conditions. 

We  have  the  legislature  (and  the  majority  opinion  ap- 
proves it)  announcing  the  paradoxical  and  strangely  absurd 
rule  that  if  the  accident  is  caused  by  contributory  negligence, 
that  is,  negligence  of  both  employer  and  employee,  'Hhe 
damage  shall  be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to  such  employee." 
"Whereas,  the  employer,  innocent  of  wrong,  guilty  of  no  fault, 
for  accidents  inherent  and  unavoidable,  must  pay  the  whole 
toll.  He  must  pay  more  than  the  one  whose  negligence  con- 
tributed to  the  injury.  The  legislature  and  the  court  unite 
in  awarding  some  immunity  to  an  employer  whose  negligence 
contributes  to  the  injury,  and  since  injuries  must  occur, — 
are  inevitable, — ^in  order  to  secure  any  reduction  of  the  dam- 
ages, the  employer  is  encouraged  to  contribute  thereto,  or 
failing  in  actually  being  guilty  of  negligence,  estop  himself 
from  denying  it  by  pleading  contributory  negligence  in  his 
answer  as  in  the  present  case. 

The  large  verdict  in  this  case  is  only  illustrative  of  what 
is  likely  to  happen  in  any  case.  It  is  but  reasonable  to  infer 
from  what  both  my  colleagues  say  in  their  opinions  that 
they  believe  the  verdict  excessive.    The  learned  counsel  of 
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appellee,  at  the  oral  argument,  admitted  that  the  verdict  was 
too  large  by  consenting  to  a  remitter.  It  will  generally,  if 
not  always  be  so,  under  a  law  that  makes  the  employer  without 
fault  liable  in  damages  measured  by  common-law  standards. 
Whether  influenced  by  bias  and  prejudice  or  not  as  con- 
tended by  appellant  in  this  case,  the  jury  will  always  award 
damage  for  mental  and  physical  suffering,  elements  of  dam- 
ages, as  Justice  PITNEY  says  in  the  White  case,  not  charge- 
able to  the  employer  without  fault.  The  verdict  and  judg- 
ment here  emphasize  the  absolute  necessity  of  compensation 
in  such  cases  "according  to  a  reasonable  and  definite  scale." 
If  it  is  not  so  regulated,  it  will  generally  be  **so  insignificant 
on  the  one  hand  or  onerous  on  the  other"  as  to  shock  the  con- 
science of  the  ordinary  disinterested  person. 

The  criticism  therefore  is  directed,  not  at  compensation 
where  there  is  no  fault,  but  at  the  method  or  procedure  used 
in  ascertaining  the  compensation. 


On  constitutionality,   application    and   effect   of   federal   Employers' 
LiabiUty  Act,  see  notes  in  47  Ik  B.  A.  (N.  a)  38;  Ii.  B.  A.  19150^  47. 


[Criminal  No.  442.    FUed  September  20,  1917.] 
[167  Pac  709.] 

JOHN  A.  OWEN,  Appellant,  v.  STATE,  Respondent. 

Criminal  Law — Appeal — Fugitive  from  Justice. — A  prisoner  abscond- 
ing and  being  a  fugitive  from  justice  waives  right  to  have  his  case 
considered  on  appeal;  and  appeal  will  be  dismissed. 

[As  to  the  right  of  a  fugitive  from  justice  to  prosecute  an  appeal, 
see  note  in  41  Am.  Dec.  272,  and  see,  also,  note  in  44  Am.  Bep.  88.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.  W.  A.  O'Connor,  Judge.  Appeal 
dismissed. 

Mr.  E.  L.  Spriggs,  for  Appellant 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Geo.  W.  Har- 
ben  and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  General, 
and  Mr.  W.  R.  Chambers,  for  the  State. 
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FEANKLIN,  C.  J.— John  A.  Owen  was  charged  with  the 
crime  of  transporting  intoxicating  liquor  within  the  state  of 
Arizona.  From  a  judgment  of  conviction  he  has  appealed  to 
this  court.  The  Attorney  General  has  submitted  proof  show- 
ing that  appellant,  pending  the  appeal,  has  escaped  from  cus- 
tody, and  that  he  is  now  a  fugitive  from  justice.  A  prisoner 
absconding  and  being  a  fugitive  from  justice  waives  the  right 
to  have  his  caise  considered  and  determined  on  appeal.  Alday 
V.  State,  If^  Ariz.  334,  138  Pac.  1043.    Appeal  dismissed. 

BOSS  and  CUNNINGHAM,  JJ.,  concur. 


[Criminal  No.  423.    FUed  S^tember  25,  1917.] 
[167  Pac.  709.] 

M.  C.  THOMPSON,  Appellant,  v.  STATE,  Respondent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    B.  C.  Stanford,  Judge.     Affirmed. 

Mr.  F.  C.  Struckmeyer  and  Mr.  George  P.  Stovall,  for 
Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  George  W. 
Harben,  Assistant  Attorney  General,  and  Mr.  Clyde  M. 
Gandy,  County  Attorney,  for  the  State. 

FRANKLIN,  C.  J.— M.  C.  Thompson  has  been  convicted  of 
the  crime  of  introducing  intoxicating  liquor  into  this  state. 
His  appeal  to  this  court  is  submitted  on  the  record.  No 
assignments  of  error  are  made,  and  no  brief  is  filed. 

Appellant  was  charged  with  the  commission  of  a  public 
offense.  He  was  given  a  fair  and  impartial  trial.  His  cause 
was  submitted  to  the  jury  upon  fair  instructions  given  by  the 
court,  and  the  evidence  in  the  record  is  ample  to  sustain  the 
verdict  and  judgment.    No  reversible  error  is  found. 

Affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 
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[Civil  No.  1468.    PUed  November  8,  1917.] 
[167  Pac.  79.] 

LLANOS  DE  ORO  MINING  AND  MILLING  COMPANY, 
a  Corporation,  Appellant,  v.  W.  P.  McCOMAS,  Appellee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pima.    Wm.  P.  Cooper,  Judge.    Dismissed. 

Mr.  Eugene  S.  Ives,  for  Appellant 

Mr.  S.  L.  Kingan,  for  Appellee. 

PER  CURIAM. — ^This  cause  having  been  upon  the  calen- 
dar for  a  considerable  time,  and  no  action  being  taken  by 
either  of  the  parties,  it  was  by  the  court  of  its  own  motion 
ordered  submitted  for  decision.  Upon  an  examination  of  the 
record  it  appears  that  no  appearance  has  been  made  in  this 
court  by  either  of  the  parties.  No  error  has  been  assigned, 
no  brief  filed,  and  nothing  done  to  indicate  in  any  way  why 
the  judgment  of  the  trial  court  should  be  disturbed.  Because 
there  has  been  an  utter  lack  of  effort  to  prosecute  the  appeal, 
it  is  ordered  that  the  appeal  be,  and  the  same  is  hereby^ 
dismissed. 


[Criminal  No.  418.    FUed  November  8,  1017.] 
[168  Pac.  508.] 

W.  W.  BUSH  and  ASA  BROWN,  Appellants,  v.  STATE, 

Respondent. 

1.  £:zTORTioN — Common-Law  "Extobtiok." — The  eommon  law  eonfined 

extortion  to  the  unlawful  taking  bj  an  officer,  by  eolor  of  kis  offiee, 
of  any  monej  or  thing  of  value  that  is  not  dne  to  him,  or  more  than 
is  due,  or  before  it  is  due. 

2.  ETxTOBTiON — Nature  or  Offense. — The  purpose  of  Penal  C6de  of 

1^13,  title  14,  chapter  7,  relating  to  extortion,  is  to  include  not  only 
those  who  actually  obtain  property,  but  those  who  obtain  a  signature 
to  any  paper  or  instrument,  whereby,  if  such  signature  were  freely 
given,  any  property  would  be  transferred. 
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3.  Extortion — Statutes — Obtaining  Signatui:es — ^Punishment. —  The 

omission  of  the  word  "property"  in  the  last  part  of  Penal  Code  of 
1^13,  paragraph  516,  making  extortionate  obtaining  of  signatures 
"punishable  .  .  .  as  if  the  actual  delivery  of  such  debt,  demand, 
charge  or  right  were  obtained/'  does  not  obscure  the  meaning,  and 
punishment  is  as  provided  in  paragraph  514. 

4.  Extortion — Sufficiency  of  Information — Obtaining  Signatures. 

In  a  prosecution  under  Penal  Code  of  1913,  paragraph  516,  for  ob- 
taining eztortionately  a  signature  to  a  bill  of  sale,  an  information, 
stating  that  it  was  a  bill  of  sale  and  its  effect,  was  sufficient  with- 
out setting  out  the  instrument. 
6.  Statutes — Penal  Statutes — Construction. — A  penal  statute  should 
not  be  construed  technically,  but  according  to  the  fair  import  of  its 
terms,  with  a  view  to  effect  its  object  and  promote  justice,  and  a 
strained  view,  should  not  be  sought  to  set  aside  an  information. 

6.  Criminal  Law — Discrediting  Witnesses — Scope. — Where  court  al- 

lowed proof  that  a  witness  had  been  convicted  twice  for  vagrancy, 
and  was  guilty  of  bootlegging,  white  slavery,  forgery,  passing 
worthless  checks,  and  that  he  frequented  the  red  lights,  defendant 
cannot  complain  that  he  was  not  permitted  to  show  fully  the  char- 
acter of  the  witness. 

7.  Criminal   Law — Discrediting   Witnesses — Scope — Regulation    by 

the  Court. — The  court  should  place  a  reasonable  restriction  on  mat- 
ters introduced  to  discredit  a  witness,  and  not  allow  the  attention  of 
the  jury  to  be  distracted  from  the  main  issue  by  too  much  reeking 
evidence  as  to  habitues  of  the  underworld. 

8.  Extortion  —  Threats  —  What  Constitutes.  —  In  extortion  no  pre- 

cise words  are  necessary  to  convey  a  threat,  as  they  take  color  and 
quality  from  the  surrounding  circumstances. 

9.  Extortion — Threats — What   Constitutes. — In   a  prosecution    for 

extortion,  evidence  of  a  threat  to  send  a  son  "over  the  road"  with- 
out stating  what  for,  held,  under  the  circumstances,  to  support  a 
conviction. 

10.  Extortion — Evidence — Materiality. — In  a  prosecution  for  extor- 

tion in  obtaining  a  bill  of  sale,  evidence  that  on  the  day  after  the 
•  acts  charged  defendant  tore  up  the  bill  of  sale  and  burnt  it  when 
the  same  was  redeemed  instead  of  returning  it,  was  material. 

11.  Extortion — Object  op  Extortion — ^Disposal  of  Property — Moral 

Obligations. — To  constitute  extortion  it  makes  no  difference  who 
receives  money,  or  that  there  was  a  moral  duty  to  pay  it,  or  that 
a  like  amount  had  been  loaned  to  the  son  of  the  person  practiced 
upon. 

[As  to  what  is  extortion,  see  notes  in  96  Am.  2>ec.  193;  116 
Am.  St.  Sep.  446.] 
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12.  CRIMINAL  Law — Appeal — Instructions — Nbcessitt  pob  Bequest. 

Mere  nondirection  affords  no  ground  for  reversal  where  a  proper 
instruction  covering  the  point  was  not  requested  and  refused. 

13.  Criminal  Law — Harmless  Kiror— Instructions. — ^Where  a  defini- 
tion of  reasonable  doubt  might  imply  a  stronger  doubt  than  the  law 
requires,  it  was  harmless  where  there  was  no  sense  to  the  explana- 
tion, nothing  but  a  mere  jingle  of  words,  as  the  jury  could  not  have 
understood  it  or  been  misled  by  it. 

14.  Criminal  Law — Instructions— Reasonable  Doubt — ^Necessity  to 

Define. — In  the  absence  of  a  request,  it  is  not  necessary  to  define 
the  words  "reasonable  doubt"  in  an  instruction. 

15.  Criminal  Law  —  Instructions  —  Presumption  op  Innocence  — 
Duration. — The  presumption  of  innocence  remains  until  by  the  re- 
turn of  the  verdict  the  defendant  is  found  guilty,  and  it  was  error 
to  instruct  that  it  continues  "until  such  time  in  the  progress  of  the 
ease  as  you  may  be  satisfied  beyond  a  reasonable  doubt." 

16.  Ceiminal  Law — Harmless  ERror— Instructions. — An  instruction 

that  defendant  was  presumed  innocent  until  in  the  progress  of  the 
case  the  jury  is  satisfied  of  guilt  beyond  a  reasonable  doubt  was 
harmless,  where  the  jury  were  several  times  admonished  not  to  form 
any  opinion  until  final  submission. 

17.  Criminal  Law — Harmless  Error. — The  line  which  separates  preju- 

dicial from  nonprejudicial  error  cannot  be  completely  settled,  but 
only  in  each  case  as  the  question  may  arise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pinal.    0.  J.  Baughn,  Judge.     Affirmed. 

Mr.  P.  C.  Jacobs  and  Mr.  Charles  H.  Studley,  Jr.,  for 
Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Geo.  W.  Har- 
ben  and  Mr.  R.  Wm.  Kramer,  Assistant  Attorneys  General, 
Mr.  H.  G.  Richardson,  County  Attorney,  and  Mr.  Benton 
Dick,  for  the  State. 

FRANKLIN,  C.  J. — ^At  a  preliminary  examination  Asa 
Brown  and  William  W.  Bush  were  held  to  answer  for  the 
crime  of  extortion.  They  were  tried  jointly  upon  an  infor- 
mation based  upon  facts  coming  within  the  provisions  of 
paragraph  516  of  the  Penal  Code,  and  convicted.  Hence  this 
appeal.  The  objection  is  urged  that  the  information  upon 
which  the  defendants  went  to  trial  does  not  state  the  same 
offense  for  which,  on  their  preliminary  examination,  they 
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were  held  to  Answer.  Under  the  heading  "Extortion,"  in 
chapter  7,  title  14  of  the  Penal  Code  of  1913,  paragraph  512, 
the  crime  of  extortion  is  defined  to  be  the  obtaining  of  prop- 
erty from  another  with  his  consent  induced  by  wrongful  use 
of  force  or  fear  or  under  color  of  official  right.  It  is  next 
provided  in  paragraph  513  that  fear  such  as  will  constitute 
extortion  may  be  induced  by  a  threat,  either  (subdivision  2, 
the  only  one  applicable  here)  to  accuse  a  person  or  any 
relative  of  his  or  member  of  his  family  of  any  crime.  In 
paragraph  514  the  punishment  for  the  ofifense  when  accom- 
plished under  circumstances  not  amounting  to  robbery  is  fixed 
at  imprisonment  in  the  state  prison  not  exceeding  five 
years.  Paragraph  516  under  which  the  information  is  drawn 
provides: 

"Every  person  who,  by  any  extortionate  means,  obtains 
from  another  his  signature  to  any  paper  or  instrument^ 
whereby,  if  such  signature  were  freely  given,  any  property 
would  be  transferred  or  any  debt,  demand,  charge  or  right 
of  action  created,  is  punishable  in  the  same  manner  as  if  the 
actual  delivery  of  such  debt,  demand,  charge  or  right  of 
action  were  obtained." 

The  common  law  confined  extortion  to  the  unlawful  tak- 
ing by  an  officer,  by  color  of  his  office,  of  any  money  or  thing 
of  value  that  is  not  due  to  him,  or  more  than  is  due,  or  before 
it  is  due.  8  R.  C.  L.,  §  315,  p.  293.  The  Penal  Code,  how- 
ever, has  enlarged  the  scope  of  this  offense  so  as  not  to  con- 
fine the  commission  of  it  to  those  persons  who  act  under 
color  of  official  right.  Under  the  statute  we  have  a  very  com- 
prehensive crime  which  is  not  restricted  to  the  obtaining  of 
property,  but  which  includes  within  the  express  terms  those 
cases  where  a  person  obtains  from  another  with  the  latter 's 
consent,  induced  by  wrongful  use  of  force  or  fear  or  under 
eolor  of  official  right,  that  person's  signature  to  any  paper  or 
instrument,  whereby,  if  such  signature  were  freely  given, 
any  property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created.  The  obvious  purpose  of 
the  statute  is  to  make  not  only  those  who  actually  obtain 
property  by  extortionate  means  come  within  its  purview,  but 
to  extend  it  also  to  those  persons  who  by  extortionate  means 
obtain  from  another  his  signature  to  any  paper  or  instrument, 
whereby,  if  such  signature  were  freely  given,  any  property 
would  be  transferred. 
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It  is  urged  that  the  court  erred  in  sentencing  the  defend- 
ants to  confinement  in  the  state  prison  for  the  reason  that  the 
statute  under  which  they  were  prosecuted  does  not  provide 
for  such  punishment.  The  objection  is  made  because  in  the 
last  part  of  paragraph  516  the  language  reads,  **  ...  is  pun- 
ishable in  the  same  manner  as  if  the  actual  delivery  of  such 
debt,  demand,  charge  or  right  of  action  were  obtained," 
omitting  from  the  enumeration  the  word  ** property"  used  in 
the  first  part  of  the  paragraph.  It  is  clearly  the  intent  of 
this  statute  to  make  the  acts  therein  mentioned  punishable 
in  the  same  manner  as  if  the  property  described  in  the  instru- 
ment was  actually  obtained  by  extortionate  means.  The 
omission  of  the  word  "property"  in  this  connection  does  not 
obscure  the  meaning  of  the  statute  in  the  least  degree.  Omit- 
ting the  word  '* property"  the  language  used  describes  the 
statute  fixing  the  punishment  with  such  certainty  that  there 
can  be  no  doubt  it  is  as  clearly  identified  as  if  the  legislature 
had  said,  **  ...  is  punishable  as  provided  in  paragraph 
514."  The  information  is  said  to  be  defective  because  it 
does  not  set  forth  the  bill  of  sale  alleged  to  have  been  signed 
or  account  for  such  failure.  The  instrument  alleged  to  have 
been  signed  is  stated  to  be  a  bill  of  sale  and  the  legal  effect 
pleaded.  It  is  not  perceived  that  such  omission  tended  in 
any  way  to  the  prejudice  of  the  defendants. 

(it  is  the  duty  of  this  court  under  the  law  to  construe  a  pro-     <^ 
vision  of  the  Penal  Code  not  technically,  but  according  to  the 
fair  import  of  its  terms,  with  a  view  to  effect  its  object  and 
to  promote  justice.     So  if  an  information  can  lawfully  be 
upheld,  the  court  should  uphold  it  and  not  seek  a  strained    z?*-- 
view  of  the  law  to  set  it  aside.  ^ 

It  is  complained  that  the  defendants  were  not  permitted 
to  show  fully  to  the  jury  the  character  of  the  witness  Arthur 
Sellick;  that  they  should  have  been  permitted  to  show  that 
he  had  been  arrested  for  vagrancy  and  the  disposition  of  that 
case.  The  court  allowed  proof  that  Sellick  had  been  arrested 
and  convicted  twice  for  vagrancy,  that  he  had  been  arrested 
for  bootlegging,  white  slavery,  forgery,  passing  a  check  on  a 
bank  in  which  he  had  no  funds,  that  he  was  a  frequenter  of 
the  red  light  district  in  Winkelman.  Not  only  as  to  this  wit- 
ness, but  as  to  several  of  those  for  the  defense,  the  record 
fairly  reeks  with  the  odor  of  the  underworld,  and  the  goings, 
comings  and  doings  of  habitues  of  the  red  light.    The  proper 
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criticism  is  that  the  court  placed  no  reasonable  restriction  on 
this  class  of  testimony,  allowing  the  attention  of  the  jury  to 
be  distracted  from  the  main  issue.  The  multiplicity  of  these 
particulars  should  have  been  considerably  abridged. 

Arthur  Sellick,  who  is  the  son  of  Mrs.  Hannah  L.  Young, 
had  forged  the  name  of  W.  T.  Armstrong  to  a  check  for  $20. 
The  defendant  Bush  was  the  marshal  of  the  town  of  Winkel- 
man,  and  at  his  request  defendant  Brown  had  arrested  Sellick 
on  this  charge  of  forgery.  On  the  night  of  November  30, 
1915,  the  defendants  Bush  and  Brown  went  to  Mrs.  Young's 
house  with  Arthur  Sellick  in  custody.  Mrs.  Young  knew 
that  her  son  had  forged  Armstrong's  name  to  a  check.  When 
Brown  and  Bush  arrived  at  the  house  with  Sellick  they  found 
Mrs.  Young  in  her  bedroom  sick  in  bed.  Mrs.  Young  is  about 
fifty-five  years  of  age,  and  appears  to  be  an  invalid  suffering 
with  nervous  prostration.  The  defendant  Bush  informed  Mrs. 
Young  that  her  son  was  under  arrest,  and  said  it  had  to  be 
settled  that  night ;  that  Mr.  Ming  would  take  twenty-five  head 
of  cattle  at  thirty  dollars  a  head,  and  he  [Bush]  would  make 
out  a  bill  of  sale.  Mrs.  Young  did  not  want  to  sell  Ming  any 
cattle.  Rather  than  do  so  she  would  get  up  and  dress  and  go 
over  to  see  Luke  Reay  that  night,  and  whatever  money  was 
necessary  she  would  get  it  from  him.  She  did  not  want  Ming 
to  have  the  cattle.  She  told  Bush  she  could  not  give  the  bill  of 
sale.  Bush  told  her  she  need  not  mind  about  that  because  she 
could  come  and  redeem  the  bill  of  sale,  but  if  she  refused  to 
sign  the  bill  of  sale  that  night  her  son  would  be  put  over  the 
road.  Fearing  this,  Mrs.  Young  signed  and  acknowledged  the 
bill  of  sale  which  had  been  drawn  up  by  defendant  Bush. 

No  precise  words  are  necessary  to  convey  a  threat.  Con- 
duct takes  its  legal  color  and  quality  more  or  less  from  the 
circumstances  surrounding  it.  All  that  is  necessary  is  that 
the  alleged  threat  be  definite  and  understandable  to  the  mind 
of  ordinary  intelligence.  It  is  absurd  to  contend  that  a 
threat  to  accuse  one  of  crime  must  contain  all  of  the  statutory 
elements  for  the  offense  with  which  the  party  expects  to 
charge  another.  If  such  were  the  rule  the  operation  of  the 
statute  would  be  practically  suspended.  It  is  impossible  to 
come  to  the  conclusion  that  the  language  used  was  not  such  as 
Mrs.  Young  might  fairly  interpret  as  a  threat  to  accuse  her 
son  of  the  crime  of  forgery,  unless  she  signed  the  bill  of  sale, 
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and  that  she  did  not  through  fear  induced  by  such  threat 
finally  execute  the  instrument. 

What  took  place  next  morning  when  Mrs.  Young  went  to 
the  oflBce  of  Bush  with  $750  to  redeem  the  bill  of  sale  was 
material  testimony.  She  paid  the  money  to  Bush  and  de- 
manded the  return  of  the  bill  of  sale.  Bush  took  the  money 
and  refused  to  give  her  the  bill  of  sale,  saying  it  was  no 
longer  any  good;  he  tore  it  into  pieces  and  burned  them  in 
the  stove.  The  court  instructed  the  jury  that  it  made  no 
difference  who  actually  received  the  $750.  It  is  claimed  the 
instruction  deprived  defendants  of  the  benefit  of  their  entire 
defense.  We  find  no  fault  with  this  instruction  whether  it 
relates  to  the  money  paid  by  Mrs.  Young  to  Bush  to  redeem 
the  bill  of  sale,  or  whether  it  relates  to  the  $750  which  the 
witness  Ming  says  he  advanced  to  Arthur  Sellick  with  the 
understanding  that  the  latter  would  get  his  mother  to  exe- 
cute a  bill  of  sale  of  thirty  head  of  cattle  to  repay  the  money 
so  advanced. 

Much  of  the  record  is  devoted  to  a  series  of  previous  trans- 
actions wherein  Bud  Ming  had  advanced  various  sums  of 
money  to  this  Arthur  Sellick,  who  is  characterized  by  the 
defendants  as  an  idle,  vicious,  and  dissolute  person  unwoi-thy 
of  belief,  and  it  is  shown  that  his  mother  had  always  come  to 
his  assistance.  Grant  all  this  to  be  true,  it  is  no  defense  on 
the  part  of  Brown  and  Bush.  It  only  emphasizes  the  love 
of  a  mother  for  her  boy,  and  perhaps  that  this  boy  was  a 
willing  party  in  many  instances  to  extort  property  from  his 
mother.  But  however  unworthy  he  may  have  been  of  her 
affection,  it  is  the  nobility  of  womanhood  to  help  the  weak 
and  distressed.  She  may  glow  with  pride  for  the  vigor  and 
character  of  her  offspring,  but  the  intensity  of  her  love  and 
care  will  burst  aflame  for  the  weak  one.  The  mother  is  ever 
ready  to  kill  the  fatted  calf  for  her  prodigal  son.  This  in- 
stinct to  protect,  stronger  even  than  her  own  self-preservation, 
is  implanted  in  the  mother  to  sustain  and  advance  the  race. 
The  more  the  shame  then  and  the  moral  turpitude  on  the  part 
of  these  defendants  in  going  to  this  old  lady  under  these 
circumstances.  They  found  her  sick  in  bed,  and  observed 
her  torn  between  two  desires — one  to  save  her  property,  and 
the  other  to  protect  her  boy  against  his  folly  and  dissipation. 
They  then  played  upon  the  latter  feeling  to  extort  from  her 
the  bill  of  sale. 
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The  crime  charged  did  not  consist  in  the  dealings  that 
Ming  had  with  Arthur  Sellick,  but  in  the  extortionate  means 
which  Bush  used  to  get  Mrs.  Young's  signature  to  the  con- 
veyance, and  in  which  he  was  knowingly  aided  and  abetted 
by  Brown.  Arthur  Sellick  may  have  been  guilty  of  the  crime 
of  forgery,  his  career  of  folly  may  have  been  advanced  by 
Ming  loaning  him  money  to  dissipate.  Bush  and  Brown  may 
have  been  justified  in  arresting  him  for  forgery.  They  may 
have  honestly  believed  that  their  friend  Ming  had  loaned 
Arthur  Sellick  $750  on  a  promise  of  the  latter  to  get  a  bill  of 
sale  from  his  mother  for  thirty  head  of  cattle.  Bush  and 
Brown  may  have  considered  that  Mrs.  Young  was  morally 
bound  to  execute  the  bill  of  sale  to  Ming.  Granting  all  this,  it 
is  no  justification  whatever  for  the  conduct  of  Bush  and  Brown 
in  making  the  threat  to  Mrs.  Young.  The  gist  of  the  offense  is 
the  obtaining  of  the  bill  of  sale  by  extortionate  means.  Not 
in  making  the  charge  of  forgery  against  the  son  and  having 
him  under  arrest,  but  in  threatening  the  mother  that  unless 
she  signed  the  bill  of  sale  her  son  would  be  prosecuted  upon 
such  charges  and  in  getting  her  signature  to  the  paper  because 
of  a  fear  induced  by  the  threat.  If  these  defendants  obtained 
Mrs.  Young's  signature  to  the  instrument  through  fear  in- 
duced by  a  threat  to  accuse  her  son  of  a  crime,  it  was  obtained 
by  the  wrongful  use  of  fear  as  defined  by  the  statute. 

Errors  are  assigned  because  the  court  failed  to  instruct  the 
jury  as  to  certain  matters.  Mere  nondirection  by  the  court 
below  affords  no  ground  for  reversal,  where  a  proper  instruoi- 
tion  covering  the  point  was  not  requested  and  refused.  Vin- 
cent V.  State,  16  Ariz.  297,  145  Pac.  241. 

Objection  is  made  because  the  court  attempted  to  define 
the  expression  ** reasonable  doubt.''  Among  other  things, 
the  court  said  it  is  a  ** serious,  substantial  doubt."  In  the 
absence  of  a  request  tendering  a  proper  instruction,  it  was 
unnecessary  to  attempt  to  define  the  expression,  because  it  is 
commonly  understood.  The  expression  was  invented  by  great 
common-law  judges  as  one  most  simple  in  its  appeal  to  the 
understanding  of  men  of  ordinary  intelligence.  Chamber- 
layne  says : 

"Usually  such  attempts  at  explanation  tend  rather  to  con- 
fuse and  bewilder  than  to  clarify." 

If  the  attempt  of  the  trial  judge  had  any  tendency  at  all 
it  was  to  render  an  understandable  expression  vague  and 
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obscure,  and  perhaps  implied  a  stronger  doubt  than  the  law 
requires.  However,  it  does  not  appear  to  have  been  prejudi- 
cial, because  there  is  no  sense  to  the  explanation,  nothing  but 
a  mere  jingle  of  words,  and  as  the  jury  could  not  have  under- 
stood it,  therefore  they  could  not  have  been  misled  by  it. 
Wigmore  has  observed  well  that  these  attempted  definitions 
are  unserviceable  except  to  aid  the  purposes  of  the  tactician 
in  the  reversal  of  cases.  When  a  trial  court  is  called  upon  to 
explain  the  expression  it  is  better  to  follow  a  well-established 
and  approved  one.  Roberts  v.  8t(Ue,  17  Ariz.  159,  149  Paa 
380. 

Objection  is  made  because  the  jurors  Were  told  that 
the  presumption  of  innocence  remains  with  the  defendants 
throughout  the  case  ''or  until  such  time  in  the  progress  of 
the  case  as  you  may  be  satisfied  of  their  guilt  beyond  a  rea- 
sonable doubt."  Here  again  there  is  palpable  error.  The 
presumption  of  innocence  remains  throughout  the  case  and 
until  it  is  finally  submitted  to  the  jury  and  by  the  return  of 
their  verdict  the  defendant  is  found  guilty.  But  here  again 
we  do  not  think  it  reversible  error.  At  each  recess  the  trial 
court  admonished  the  jury  not  to  form  or  express  any  opinion 
with  reference  to  the  case,  nor  come  to  any  conclusion  with 
reference  to  it  until  the  case  is  finally  submitted.  Because 
of  these  repeated  admonitions,  this  erroneous  instruction  at 
the  end  of  the  trial  could  not  have  misled  the  jury.  Other 
errors  committed  by  the  trial  court  have  been  called  to  our 
attention. 

These  30  assignments  have  each  been  carefully  examined 
in  the  light  of  the  record  presented,  and  the  separate  con- 
sideration of  each  one  would  extend  this  opinion  far  beyond 
what  is  justifiable.  Without  more  particular  discussion,  o]ur 
conclusion  is  that  the  errors  made  are  not  such  as  would  jusr 
tify  this  court  in  saying  that  a  miscarriage  of  justice  has 
occurred.  The  Constitution  commands  this  court  not  to  re- 
verse a  cause  when  upon  the  whole  case  substantial  justice 
has  been  done.  A  conscientious  effort  to  follow  the  spirit  of 
this  constitutional  admonition  is  often  attended  with  per- 
plexity because  of  errors  committed  in  the  trial  of  a  cause 
more  or  less  vital  in  their  bearing  in  the  case.  Judges  are 
fallible,  and  it  is  to  be  expected  that  error  will  occur  how- 
ever erudite  and  painstaking  the  judge  may  be,  but  it  is  not 
hypercritical  to  say  that  in  some  instances  error  is  so  mani- 
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fest  as  easily  to  have  been  avoided  by  a  little  more  care  and 
attention  on  the  part  of  the  presiding  judge.  Obviously  it  is 
a  delicate  duty  for  an  appellate  court  to  say  how  far  a  jury 
may  have  been  controlled  in  their  verdict  on  this  account,  and 
to  mark  the  lines  wherein  such  errors  do  or  do  not  aflfect  a 
substantial  right,  or  do  or  do  not  deprive  a  defendant  of  that 
fair  and  impartial  trial  which  the  law  guarantees  to  each  one 
charged  with  the  commission  of  crime,  and  this  without  re- 
gard to  his  station  or  condition,  the  character  of  the  crime 
imputed  against  him,  or  the  state  of  public  sentiment  in  his 
disfavor. 

With  respect  to  the  line  which  separates  prejudicial  from 
nonprejudicial  error,  it  may  never  be  completely  or  satisfac- 
torily settled,  but  only  in  each  case  as  the  question  may  arise 
and  as  the  capacity  of  the  particular  court  may  be  equal  to 
the  occasion  of  ascertaining  when  substantial  justice  has  been 
done.  Bearing  in  mind  this  duty  to  be  performed,  the  record 
presented  has  been  scrutinized,  and  we  are  persuaded  that 
had  the  record  been  free  of  the  errors  suggested  for  reversal 
the  verdict  of  the  jury  would  not  have  been  otherwise.  In 
this  case  the  evidence  in  behalf  of  the  state,  if  believed  by 
the  jury,  is  clear  and  convincing  that  the  defendants  are 
guilty  of  a  most  reprehensible  crime  in  getting  by  extortionate 
means  the  bill  of  sale  from  this  practically  helpless  old  lady, 
and  it  required  no  close  reasoning  upon  their  part  to  come 
to  the  conclusion  of  the  defendants'  guilt. 

It  is,  therefore,  upon  consideration  of  the  whole  case  that 
the  judgment  must  be  aflSrmed ;  and  it  is  so  ordered. 

CUNNINGHAM  and  ROSS,  JJ.,  concur. 


Authorities  discussing  the  question  as  to  whether  efforts  to  collect 
debt  is  extortion  are  collated  in  notes  in  18  L.  S.  A.  (N.  8.)  77; 
Lw  &.  A.  1915B,  1140w 


Digitized  by  VjOOQ IC 


Nov.  1917.]  Estate  of  Wilson.  2(» 


[Ovil  No.  1537.    Klea  Nov«nber  8,  1917.] 
[168  Pae.  503.] 

In  the  Matter  of  the  Estate  of  ANNIE  WILSON,  Deceased. 
MANUEL  ESCALADA,  Appellant,  v.  JOHN  W.  WIL- 
SON, Appellee. 

1.  Husband  akd  Wife  —  Community  Pbopebtt  —  Administration. — 

Under  Civil  Code  of  1901,  paragraph  2124,  providing  that  upon  the 
dissolution  of  the  marriage  relation  by  death  all  the  common  prop- 
erty belonging  to  the  community  estate  if  the  deceased  had  a  child 
or  children  shall  go  one-half  to  the  survivor,  and  the  other  half  to 
the  child  or  children,  and  paragraph  3108,  providing  that  the  com- 
munity property  of  the  husband  and  wife  shall  be  liable  for  com- 
munity debts  contracted  by  the  husband  during  marriage,  when  the 
wife  died  title  to  the  community  property  vested  immediately  and 
absolutely  in  the  surviving  husband  and  daughter,  and  no  com- 
munity debts  appearing,  there  was  no  right  to  administer  the  com- 
munity property. 

2.  Dismissal'  and  Nonsuit  —  Dismissal  on  Coubt's  Own  Motion.  — 

Although  the  insufficiency  of  the  petition  to  state  facts  authorizing 
the  appointment  of  an  administrator  was  not  raised,  it  was  not  error 
for  the  court  to  dismiss  it  for  that  reason,  as  it  was  the  duty  of 
the  court  to  take  notice  of  such  defect  and  dismiss  the  action  on  its 
own  motion. 

[As  to  right  or  duty  of  court  on  its  own  motion  to  dismiss  ac- 
tion based  on  illegal  contract,  see  notes  in  Ann.  Oas.  1912A,  1033; 
Ann.  Oas.  1915B,  230.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Santa  Cruz.    Frank  Baxter,  Judge.    AfSrmed. 

Messrs.  Barry  &  Barry  and  Messrs.  Duffy  &  Purdum,  for 

Appellant. 

Mr.  M.  Marsteller  and  Mr,  S.  P.  Noon,  for  Appellee. 

ROSS,  J. — On  the  twentieth  day  of  January,  1915,  appel- 
lant filed  his  petition  in  the  superior  court  of  Santa  Cruz 
county,  Arizona,  for  letters  of  administration  upon  the  estate 
of  Annie  Wilson,  deceased,  alleging  as  a  reason  therefor  the 
discovery  of  property  belonging  to  the  estate  that  had  not 
been  administered  upon  by  a  former  administrator  who  had 
theretofore,  to  wit,  on  the  sixteenth  day  of  June,  1908,  ren- 
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dered  his  final  account  and  been  discharged.  The  allegation 
with  reference  to  the  former  administrator  and  the  newly  dis- 
covered property  belonging  to  the  estate  of  Annie  Wilson  is, 
so  far  as  material,  as  follows : 

''That  there  was  not  included  in  the  inventory  of  the  said 
estate,  the  appraisement,  nor  in  the  decree  of  distribution 
thereof,  the  community  interest  of  the  said  Annie  Wilson, 
deceased,  in  certain  real  property  hereinafter  described ;  that 
the  said  property  was  acquired  during  the  lifetime  of  Annie 
•  Wilson  and  John  W.  Wilson,  and  during  the  period  of  their 
marriage;  that  the  said  property  has  lately  been  discovered 
to  belong  to  the  estate  of  said  Annie  Wilson,  and  should  be 
administered  by  this  court.  .  .  .  '* 

The  property  is  then  described  as  lot  1  in  block  4.  We 
assume  it  is  located  in  the  city  of  Nogales,  although  there  is 
no  allegation  as  to  its  location. 

It  is  alleged  that  Annie  Wilson  left  surviving  her  a  hus- 
band, John  W.  Wilson,  of  Nogales,  and  a  daughter,  Nellie 
Sullivan,  of  Chicago,  and  "that  the  said  relatives,  are  entitled 
to  share  in  the  distribution  of  said  property  as  heirs  of  said 
Annie  Wilson."  The  answer  of  the  appellee  consisted  of  spe- 
cial demurrers,  general  and  specific  denials,  and  an  affirm- 
ative defense. 

If  all  of  the  things  alleged  in  the  petition  for  letters  of 
administration  be  taken  as  true,  the  question  is :  Does  it  state 
facts  sufficient  to  authorize  the  court  of  probate  to  appoint 
an  administrator  to  take  possession  of  and  administer  upon 
the  community  interest  of  Annie  Wilson,  deceased,  in  the  said 
described  lot!  It  certainly  does  not,  unless  her  community 
interest  passed  to  her  estate  and  became  a  part  thereof  upon 
her  death.  If  her  community  interest  did  not  become  a  part 
of  her  estate,  but  immediately  vested  in  her  surviving  hus- 
band and  her  daughter,  there  could  not  possibly  exist  any 
reason  for  administering  thereon,  unless  it  be  shown  that 
there  were  community  debts  that  should  be  paid  out  of  the 
community  property.  There  is  no  showing  that  there  were 
any  community  debts.  The  law  on  the  subject  of  the  devolu- 
tion of  community  property  in  existence  at  the  time  of  the 
death  of  Annie  WiLson  is  contained  in  paragraph  2124  of 
the  Revised  Statutes  of  1901,  and  reads  as  follows : 

'■'Upon  the  dissolution  of  the  marriage  relation  by  death, 
all  the  common  property  belonging  to  the  community  estate 
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of  the  husband  and  wife  shall  go  to  the  survivor  if  the  de- 
ceased have  no  child  or  children ;  but  if  the  deceased  have  a 
child  or  children,  his  survivor  shall  be  entitled  to  one-half  of 
said  property  and  the  other  half  shall  pass  to  the  child  or 
children  of  the  deceased." 

In  section  3108  of  the  Revised  Statutes  of  1901,  it  is 
provided : 

**The  community  property  of  the  husband  and  wife  shall 
be  liable  for  the  community  debts  contracted  by  the  husband 
during  marriage.  ..." 

In  La  Tourette  v.  La  Tourette,  15  Ariz.  200,  Ann.  Ca^. 
1915B,  70,  137  Pac.  426,  we  had  under  consideration  the  gen- 
eral law  concerning  community  property,  as  also  paragraph 
2124,  supra,  and  it  was  there  said : 

"Upon  a  dissolution  of  the  marriage  relation  by  death,  if 
there  be  no  child  or  children  of  the  deceased,  all  of  the  prop- 
erty belonging  to  the  community  estate  of  the  husband  and 
wife  goes  to  the  survivor.  In  this  aspect  of  the  community 
relationship,  the  husband  and  wife  may  be  considered  as  one, 
owning  the  property  during  the  existence  of  the  marriage 
with  the  unities  of  time,  title,  and  interest  and  possession 
present,  and  at  the  death  of  one  the  survivor  takes  all." 

When  there  is  a  child  or  children,  instead  of  the  survivor 
being  vested  with  the  entire  community  property,  he  is  vested 
with  one-half  only,  and  the  other  half  vests  in  the  child  or 
children  of  the  deceased.  The  same  law  that  gives  immediate 
title  to  the  survivor  in  the  community  property  vests  title  in 
the  child  or  children.  It  is  true  that  one  takes  title  by  virtue 
of  survivorship,  whereas  the  other  takes  title  as  an  heir,  but 
both  titles  are  referable  to  the  same  statutory  provision.  If 
the  said  described  lot  as  alleged  in  the  petition  for  letters  of 
administration  was  the  common  property  of  John  W.  Wilson, 
the  appellee,  and  his  deceased  wife,  Annie  Wilson,  upon  her 
death,  the  title  thereto  vested  absolutely  and  immediately 
one-half  in  her  husband,  and  one-half  in  her  daughter,  Nellie 
Sullivan;  they  being  the  only  relatives  entitled,  under  the 
law,  to  share  in  the  community.  If  this  be  true,  and  no  com- 
munity debts  appearing,  administration  would  be  a  useless  as 
well  as  an  expensive  proceeding.  The  property  of  the  appel- 
lee, husband,  and  Nellie  Sullivan,  the  daughter,  should  not  be 
required  to  defray  the  expenses  of  an  administration  which 
could  not  in  any  way  strengthen  their  title.    It  would  be  a 
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useless  and  unnecessary  burden  that  the  law  will  not  permit. 
The  question  here  sought  to  be  settled  and  determined  should 
have  been  addressed  to  another  court  having  jurisdiction  to 
determine  controversies  involving  title  to  real  property. 

The  insufBciency  of  tho  petition  to  state  facts  authorizing 
the  appointment  of  an  administrator  was  not  raised  by  the 
appellee  in  the  lower  court,  and  appellant  therefore  com- 
plains that  it  was  error  to  dismiss  his  complaint  for  that  rea- 
son. We  do  not  so  understand  the  law,  but  rather  conceive 
that  it  was  the  duty  of  the  lower  court  to  take  notice  of  such 
defect  on  his  own  motion  and  dismiss  the  action. 

Judgment  of  the  lower  court  is  afiSrmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


On  liability  of  community  property  for  debts,  see  note  in  11^ 
I^  B.  A.  233. 

For  authorities  diBcussing  the  question  of  rights  of  widow  and  chil- 
dren with  reference  to  community  property,  see  note  in  56  L.  B.  A.  69. 


[CivU  No.  1558.     Filed  November  8,  1917.] 
[168  Pac.  506.] 

EUGENE  S.  IVES,  Appellant,  v  GUNTHER  R.  LESSINQ, 

Appellee, 

1.  Attorney  and  Cuent — Action  por  Fee — Burden  of  Proof. — A  suit 

being  for  the  reasonable  value  of  plaintiff's  services  as  an  attorney, 
it  was  incumbent  upon  him  to  show  what  services  he  had  performed 
for  the  defendant. 

[As  to  right  of  an  attorney  ta  recover  compensation,  see  note 
in  127  Am.  St.  B«p.  841.] 

2.  Evidence  —  Hearsay  —  Self-seevino  Declarations.  —  In  suit  to  re- 

cover attorney's  fees  on  quantum  meruit  for  services  of  a  prepara- 
tory nature  after  preliminary  hearing,  conversations  had  with  the 
United  States  district  attorney  in  the  absence  of  defendant,  not 
being  for  the  purpose  of  stipulating  evidence  or  continuance,  were 
hearsay  and  self-serving,  and  properly  rejected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pima.    Wm.  P.  Cooper,  Judge.    AflSrmed. 
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Mr.  Eugene  S.  Ives  and  Mr.  S.  L.  Eangan,  for  Appellant. 
Mr.  Prank  E.  Curley,  for  Appellee 

ROSS,  J. — ^This  is  an  action  in  two  counts  by  Ives  against 
Lessing,  one  for  attorney's  fee  on  qimntum  meruit  basis  and 
the  other  for  money  paid  out  for  the  use  and  benefit  of  de- 
fendant. Prom  the  verdict  and  judgment  against  him  on 
the  count  for  attorney's  fee,  plaintiff  appeals.  He  assigns 
one  error,  and  that  is,  the  court  erred  in  the  rejection  of  cer- 
tain evidence  offered  by  him  in  support  of  his  cause  of  action. 

The  employment  concerned  the  defense  of  Manuel  Gon. 
zales  and  Arturo  Ponce,  charged  with  smuggling  six  bars  of 
bullion  across  the  Mexican  line  into  Arizona,  and  for  services 
to  recover  the  bullion  and  prevent  it  from  being  confiscated 
by  the  government.  At  the  time  of  plaintiff's  employment^ 
Gonzales  and  Ponce  had  been  held,  after  preliminary  exam- 
ination, on  $2,500  bail  each,  to  appear  before  the  United 
States  grand  jury.  The  first  thing  that  plaintiff  did  after 
his  employment  was  to  visit  the  United  States  district 
attorney  and  secure  that  oflBcial's  recommendation  to  the 
United  States  court  commissioner  that  the  bail  be  redilced 
from  $2,500  each  to  $2,000  each.  He  was  present  when  the 
defendant  deposited  with  the  court  commissioner  $4,000  in 
cash  as  bail,  $2,000  in  each  case,  and  at  the  same  time  and 
place  received  from  defendant  $350,  which  he  applied  as  part 
of  his  fee  for  services  rendered.  Whatever  services  the  plain- 
tiff thereafter  rendered  under  the  terms  of  his  employment 
were  of  a  preparatory  nature,  and  consisted,  according  to  his 
own  evidence,  of  conversations  that  he  held  with  the  United 
States  district  attorney.  It  was  the  court's  refusal  to  permit 
the  plaintiff  to  detail  these  conversations  with  the  district 
attorney  and  the  refusal  to  permit  the  district  attorney  to 
detail  what  he  said  to  the  plaintiff  in  such  conversations  that 
is  now  complained  of  as  error.  It  is  contended  that  just  what 
was  said  by  the  plaintiff  and  the  district  attorney  to  each 
other  should  have  gone  to  the  jury  as  showing,  or  tending  to 
show,  what  services  were  rendered  by  plaintiff.  In  urging 
the  acfmissibility  of  such  evidence  to  the  trial  court,  the  coun- 
sel for  plaintiff  said : 

•*We  think  we  have  a  right,  where  the  services  consisted  of 
saying  certain  things,  to  show  what  was  said." 
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This  oflfered  testimony  was  rejected.  The  defendant,  in  his 
answer,  admits  that  he  employed  the  plaintiff,  but  alleges  that 
in  doing  so  he  was  acting  as  the  attorney  and  agent  of  the 
said  Gonzales  and  Ponce,  and  as  such  he  paid  plaintiff  $350 
in  full  settlement  and  satisfaction  for  all  services  rendered. 
The  issue  was  resolved  by  the  jury  in  favor  of  defendant. 

The  suit  being  for  the  reasonable  value  of  the  plaintiff's 
services,  it  was  of  course  incumbent  upon  the  plaintiff  to 
show  just-what  services  he  had  performed  for  the  defendant. 
It  is  said  in  one  case : 

"The  principles  of  law  applicable  to  claims  of  attorneys 
for  services  are  not  different  from  those  applicable  to  claims 
of  surveyors,  or  mechanics,  or  farmers.  The  claimants  are  to 
receive  a  reasonable  compensation  for  that  which  they  do  or 
furnish  under  their  contract.  No  other  payment  is  required 
or  can  be  enforced."  Blair  v.  Columbian  Fireproofing  Co., 
191  Mass.  333,  77  N.  B.  762. 

Under  this  rule,  the  kind  and  character  of  service  the  plain- 
tiff rendered  and  the  amount  of  time  he  devoted  to  it  and  his 
accomplishments  were  important  factors,  and  of  course  should 
be  shown.  The  plaintiff  lays  no  claim  to  compensation  for 
trial  services  or  court  work.  It  is  all  for  preparatory  ser- 
vices, and  those  consisted  of  conversations  with  the  opposing 
counsel.  Now,  it  is  hardly  conceivable  how  a  defense  to  a 
criminal  case  can  be  prepared  or  aided  by  seeing  and  con- 
versing with  the  prosecuting  oflBcer  whose  duties  and  func- 
tions require  him  to  sustain  the  people's  case.  He  could  not 
if  he  would,  under  his  oath,  minimize  the  chances  of  convic- 
tion by  omission  or  neglect  of  duty,  nor  could  he  hold  out  any 
hopes  of  leniency,  that  being  the  court's  province.  Real 
accomplishments  or  bona  fide  efforts  by  interviews  with  the 
district  attorney,  such  as  stipulating  evidence,  or  continu- 
ances, it  may  be  conceded,  would  be  proper  evidence  of  ser- 
vice, but  the  offer  was  not  of  such.  What  the  plaintiff  said 
to  the  district  attorney  or  what  the  district  attorney  said  to 
the  plaintiff,  in  the  absence  of  the  defendant,  was  hearsay  and 
obnoxious  to  the  general  rule  prohibiting  hearsay  testimony. 
It  is  also  selfnserving,  and  for  that  reason  was  properly  re- 
jected.   Jones  on  Commentaries  on  Evidence,  Vol.  II,  §  235a. 

The  judgment  of  the  lower  court  is  afSrmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Civil  No.  1546.    FOed  November  8,  1917.] 
[168  Pac.  507.] 

SOUTHERN  PACIFIC  COMPANY,  a  Corporation,  Appel- 
lant, V.  YUMA  COUNTY,  Appellee. 

1.  Counties— Taxes — Amount.— -Under  Civil  Code  of  1913,  title  49, 
chapter  3,  with  reference  to  the  levy  and  collection  of  taxes  by 
county  supervisors,  section  4842,  providing  that  all  taxes  shall  not 
exceed  the  amount  specified  in  such  published  estimate,  and  in  no 
event  shall  the  aggregate  amount  of  taxes  to  be  raised,  except  taxes 
for  school  purposes,  exceed  ten  per  cent  greater  in  amount  than  the 
total  sum  levied  and  collected  from  all  sources  for  all  purposes 
other  than  school  purposes  during  the  year  next  prior  to  that  in 
which  the  levy  is  made,  construed  with  title  52,  chapter  2,  section 
5278,  making  it  the  duty  of  the  board  of  supervisors  to  levy  and 
cause  to  be  collected  a  tax,  in  addition  to  the  amount  of  taxes  which 
now  or  may  hereafter  be  authorized  by  law  for  state  and  county  pur- 
poses upon  all  taxable  property  in  said  county,  sufficient  to  pay  the 
interest  on  all  bonds  issued,  a  county  board  of  supervisors  may  levy 
an  amount  to  cover  interest  on  county  bonds  in  excess  of  the  limit 
prescribed  by  section  4842. 

£•  Counties — Taxation — Statutes — Enactment  on  Different  Dates 
— Effect. — That  Civil  Code  of  1913,  title  49,  chapter  3,  and  title 
52,  chapter  2,  became  laws  on  different  dates,  would  be  immaterial, 
as  the  latter  chapter  authorizes  the  board  of  supervisors  to  levy  and 
collect  an  interest  tax  "in  addition  to  the  amount  of  taxes  which 
now  or  may  hereafter  be  authorized  by  law  for  county  purposes." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yuma.    Frank  Baxter,  Judge.    Affirmed 

Mr.  J.  C.  Forest,  for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Qeo.  W.  Har- 
ben,  Assistant  Attorney  Qeneral,  Mr.  Clement  H.  Coleman, 
County  Attorney,  and  Mr.  Thomas  D.  MoUoy,  for  Appellee. 

ROSS,  J. — This  is  an  appeal  from  a  judgment  of  the 
superior  court  of  Yuma  county  involving  the  right  of  re- 
covery of  taxes  for  the  year  1915  paid  by  the  appellant,  the 
Southern  Pacific  Company,  under  protest.  It  is  the  conten- 
tion of  the  appellant  that  the  board  of  supervisors  of  Yuma 
county  exceeded  their  authority  under  the  law  when,  in  the 
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year  1915,  tbey  levied  taxes  for  county  purposes  in  an  amount 
exceeding  by  ten  per  centum  the  levy  and  collection  of  county 
taxes  in  and  for  Yuma  county  for  the  year  1914.  The  appel- 
lant, in  support  of  its  position,  relies  upon  chapter  3,  title 
49,  of  the  Civil  Code;  said  chapter  being  entitled  **Levy  of 
Taxes''  and  consisting  of  sections  4839-4845. 

Section  4839  provides  that  the  board  of  supervisors  be 
annually  required  to  levy  and  collect  for  county  purposes, 
property  taxes,  which,  together  with  other  sources  of  revenue, 
shall  not  aggregate  a  total  sum  of  money,  exclusive  of  taxes 
for  school  purposes,  ten  per  centum  greater  in  amount  than 
the  total  sum  levied  and  collected  for  other  than  school  pur- 
poses, from  all  sources  during  the  next  year  prior  to  that  in 
which  the  levy  is  made.  The  estimate  is  to  be  of  the  amount 
required  for  each  item  of  expenditure  necessary  for  county 
purposes,  together  with  the  amounts  necessary  to  pay  the 
Interest  and  principal  of  the  county  bonds  as  provided  by 
law. 

Section  4840  makes  it  a  duty  of  the  board  of  supervisors 
to,  not  later  than  30  days  prior  to  the  day  of  the  regular 
annual  tax  levy,  make  an  estimate  of  the  different  amounts 
required  to  meet  the  public  expense  for  the  ensuing  year  and 
to  be  raised  by  taxation  in  the  county.  This  estimate  shall 
be  of  the  amount  required  for  each  department,  public  office, 
and  public  official,  for  each  public  improvement,  for  the  main- 
tenance of  each  public  building,  structure,  or  institution,  the 
salary  of  public  officers  and  employees,  the  maintenance  of 
public  highways,  roads,  and  bridges,  and  the  construction, 
operation,  and  maintenance  of  each  public  utility ;  in  fact,  it 
must  be  a  full,  comprehensive,  and  complete  statement  of  the 
money  intended  to  be  spent  during  the  ensuing  year,  the  pur- 
pose for  which  it  is  to  be  spent,  and  the  total  amount  of  pub- 
lic expenses.  The  statement  shall  also  contain  an  estimate 
of  the  receipts  for  the  previous  and  ensuing  year  from 
sources  other  than  direct  property  taxation,  and  the  amounts 
to  be  raised  by  taxation  on  the  property  of  the  county. 

Section  4841  requires  that  the  estimate  of  expenditure  be 
published  for  at  least  two  consecutive  weeks  in  some  news- 
paper of  general  circulation  in  the  county. 

Section  4842  provides  for  a  hearing  upon  the  estimate,  at 
which  any  taxpayer  may  be  heard.  After  the  hearing  is  con- 
cluded, the  board  of  supervisors  are  authorized  to  adopt  the 
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estimate  as  finally  determined  npon.  This  section  closes  with 
these  words ; 

"All  taxes  shall  be  levied  or  voted  in  specific  sums  and  shall 
not  exceed  the  amount  specified  in  such  published  estimates, 
and  in  no  event  shall  the  aggregate  amount  of  taxes  to  be 
raised,  excepting  taxes  for  school  purposes,  exceed  ten  per 
centum  greater  in  amount  than  the  total  sum  levied  and  col- 
lected from  all  sources,  for  all  purposes  other  than  school  pur- 
poses, during  the  year  next  prior  to  that  in  which  the  levy  is 
made." 

If  these  were  the  only  provisions  of  the  law  bearing  upon 
the  question  before  us,  it  would  seem  that  the  contention  of 
the  appellants  should  be  accepted.  It  is  apparent  from  the 
language  here  employed  that  it  was  the  intention  of  the  legis- 
lature definitely  to  limit  the  board  of  supervisors  in  the 
amounts  they  could  spend  for  county  purposes  during  any 
given  year.  It  is  declared  that  in  no  event  shall  the  expendi- 
ture for  county  purposes  exceed  those  of  the  preceding  year 
more  than  ten  per  centum,  except  it  be  for  school  purposes. 
This  restriction  on  the  board  of  supervisors  could  not  very 
well  be  more  specifically  or  plainly  stated,  and  if  it  stood 
alone  it  would  .need  no  construction ;  it  would  be  too  plain 
that  any  excess  over  the  ten  per  cent,  exclusive  of  taxes  for 
school  purposes,  would  be  without  authority  of  the  law,  and, 
if  paid  under  protest,  might  be  recovered. 

While  the  levy  for  1915  in  Yuma  county  exceeded  the  ten 
per  cent  limit  prescribed  by  chapter  3,  supra,  it  arises,  accord- 
ing to  appellee's  contention,  in  a  perfectly  legal  way.  The 
excess  over  the  ten  per  cent  is  occasioned  by  levy  to  pay  inter- 
est on  certain  road  bonds  of  the  county  issued  under  the  pro- 
visions of  chapter  2,  title  52,  of  the  Civil  Code,  entitled 
** County  and  Municipal  Indebtedness";  such  levy  being  in 
addition  to  the  regular  levy  for  county  purposes  for  the  year 
1915.  It  is  said  this  is'  legal,  being  expressly  provided  for  by 
section  5278  of  said  last-named  chapter  and  title.  The  per- 
tinent and  material  part  of  this  section  reads : 

**  .  .  .  The  board  of  supervisors  of  such  county  ...  is 
authorized  and  it  shall  be  its  duty  to  levy  and  cause  to  be  col- 
lected a  tax  in  addition  to  the  amount  of  taxes  which  now  or 
may  hereafter  be  authorized  by  law  for  state  and  county  pur- 
poses, at  the  same  time  and  in  the  same  manner  as  other  taxes 
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are  levied  and  collected  by  such  county  .  .  .  upon  all  tax- 
able property  in  such  county.  ,  .  .  '* 

This  section  of  the  statute,  in  language  quite  as  emphatic 
and  definite  as  that  used  in  chapter  3,  title  49,  limiting  the 
amount  of  the  levy  for  county  purposes,  makes  it  the  duty  of 
the  board  of  supervisors  '*to  levy  and  cause  to  be  collected  a 
tax  in  addition  to  the  amount  of  taxes  which  now  or  may 
hereafter  be  authorized  by  law  for  state  and  county  pur- 
poses .  .  .  upon  all  taxable  property  in  such  county  .  .  . 
sufficient  to  pay  the  interest  on  all  bonds  issued.  .  .  .  *' 

In  other  words,  the  board  of  supervisors  is  to  ascertain  and 
estimate  all  of  the  items  of  expenditure  for  county  purposes 
for  the  current  year,  and,  having  done  so,  add  thereto  a  levy 
for  interest  upon  any  bonds  of  the  county  issued  under  the 
provision  of  chapter  2,  title  52.  The  interest  levy,  it  will  be 
noted,  is  to  be  added  to  ''the  amount  of  taxes  which  now  or 
may  hereafter  be  authorized  by  law  for  state  and  county  pur- 
poses." Like  school  taxes,  this  bond  interest  tax  is  not  to  be 
included  in  the  estimate  of  expenses  for  county  purposes. 

As  we  have  seen,  the  board  of  supervisors  may  add  as  much 
as  ten  per  cent  for  the  current  year  over  the  preceding  year; 
that  is,  they  "are  authorized  by  law"  to  do  this,  and,  as  we 
read  section  5278,  they  may  add  to  this  excess  an  interest  levy 
for  the  bonds  of  the  county. 

There  is  some  point  attempted  to  be  made  from  the  fact 
that  the  two  chapters  here  involved  became  laws  on  different 
dates.  They  were  passed  in  the  same  session  of  the  legisla- 
ture, and  when  that  body  authorized  the  board  of  supervisors 
to  levy  and  collect  an  interest  tax  "in  addition  to  the  amount 
of  taxes  which  now  or  may  hereafter  be  authorized  by  law 
for  county  purposes,"  it  used  an  expression  that  compre- 
hended existing  laws  as  well  as  future  laws  on  the  subject  of 
tax  levies  for  county  purposes.  So  it  would  seem  that  the 
dates  these  two  laws  were  enacted,  or  became  effective,  would 
be  immaterial 

There  is  no  question  here  of  the  power  of  the  legislature 
under  the  Constitution  to  enact  the  laws  according  to  the 
contention  of  either  party.  It  is  not  a  question  of  constitu- 
tional, but  of  statutory,  construction  We  are  constrained  to 
believe  the  legislature  by  section  5278  intended  to  permit  and 
authorize,  in  addition  to  ,the  levy  for  all  county  purposes,  levy 
for  interest  to  pay  county  bonds,  even  though  the  total  of 
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such  levy  should  exceed  by  ten  per  centum  the  levy  and  col- 
lection for  the  preceding  fiscal  year. 
Judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Civil  No.  1655.    FUed  NoTember  8,  1^17.] 
[168  Pm.  501.] 

IRVING  LOCKWOOD,  Appellant,  v.  J.  T.  LOCKWOOD, 

Appellee. 

1.  Divorce — ^Decree — Settino  Asn>E — Want  or  Jubisdiction. — ^Where 

there  waa  a  failure  to  get  jurisdiction  of  a  defendant  in  a  divorce 
action,  upon  a  proper  showing,  the  court  could  set  aside  a  judgment 
at  any  time. 

2.  Divorce  — New  Trial  —  Statutes.  —  Civil  Code  of  1913,  paragraph 

592,  providing  that  defendants  being  served  by  publication  may  be 
granted  a  new  trial  within  a  year  for  good  cause,  includes  divorce 
actions. 

3.  Divorce— New   Triai,— "Good    Cause"— Default.— Where   plaintiff 

obtained  a  divorce  for  cruelty,  on  sendee  by  publication,  a  verified 
answer  filed  denying  cruelty,  and  alleging  that  defendant  was  a  true 
and  loving  wife,  supported  by  a  letter  from  the  plaintiff,  shows  a 
"good  cause"  for  a  new  trial  within  Civil  Code  of  1913,  paragraph 
592,  allowing  judgments  to  be  opened  for  good  cause  within  one 
year. 

i.  Judgment— Setting  Aside— Grounds — "Good  Cause." — ^Under  Civil 
Code  of  1913,  paragraph  592,  providing  that  where  served  by  publi- 
cation a  defendant  can  have  a  new  trial  for  "good  cause"  shown, 
the  only  question  before  the  court,  where  the  correct  procedure  has 
been  followed,  is  whether  an  answer  supported  by  affidavits  states  a 
good  defense. 

5.  Appeal  and  Error — Presumptions  of  Regularity. — An  order  set- 
ting aside  a  judgment  for  "good  cause  shown"  under  Civil  Code  of 
1913,  paragraph  592,  relating  to  new  trials  to  persons  served  by 
publication,  is  followed  by  the  same  presumptions  of  correctness  as 
other  orders,  and  will  be  disturbed  only  for  errors  on  the  face  of 
the  record. 

ft.  Appeal  and  Error — Decisions  Reviewable — Setting  Aside  Judg- 
ments.—  An    order    setting   aside    a   judgment    for    "good   cause 
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shown,"  and  granting  a  new  trial  under  Civil  Code  of  1913,  para- 
graph f)92,  is  appealable. 
7.  DivoECB — Setting  Aside  Judgment — Service  bt  Publication. — That 
plaintifT,  obtaining  a  divorce  by  publication,  is  remarried  has  no 
weight  against  setting  aside  the  judgment  under  Civil  Code  of  1913, 
paragraph  592. 

[As  to  estoppel  by  remarriage  to  attack  decree  of  divorce,  see 
note  in  Ann.  Oaa.  1917E,  125.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    P.  H.  Lyman,  Judge.    Aflarmed. 

STATEMENT  OP  PACTS  BY  THE  COURT. 

The  appellant  commenced  an  action  in  said  court  against 
the  appellee,  wherein  he  is  seeking  an  absolute  divorce  upon 
certain  alleged  grounds.  The  appellee  was  served  with  pro- 
cess by  publication,  and  did  not  appear  in  person  or  by  an 
attorney,  or  at  all.  Judgment  was  rendered  in  said  cause  on 
said  service  of  process  by  publication  on  the  twentieth  day  of 
October,  1914.  On  September  10,  1915,  the  appellee,  de- 
fendant in  said  action,  applied  to  said  court  for  a  new  trial 
of  said  action,  and  filed  a  complaint  in  said  court  in  said 
proceeding,  setting  forth  her  cause  therefor,  supported  by  her 
affidavit,  and  tendered  an  answer  asking  permission  to  file 
the  same,  all  within  one  year  after  the  rendition  of  said  judg- 
ment, and  caused  process  to  be  issued  and  served  on  the 
appellant  as  the  party  adversely  interested  in  said  judgment. 
The  application  came  on  to  be  heard,  and. as  a  result  of  such 
hearing  the  court  entered  the  following  order,  to  wit : 

**  ...  It  is  ordered  by  the  court  that  the  default  hereto^ 
fore  entered  in  cause  No.  7905  be  and  the  same  is  hereby 
vacated  and  set  aside,  and  the  judgment  heretofore  rendered 
in  the  said  cause  No.  7905  be  and  the  same  is  hereby  vacated 
and  set  aside,  with  leave  to  the  defendant  in  said  cause  No. 
7905  to  answer  upon  the  merits  in  said  cause  No.  7905.  And 
it  is  further  ordered  by  the  court  that  said  defendant  in  said 
cause  No.  7905  be  and  she  is  hereby  granted  a  new  trial 
therein.'' 

From  which  orders  and  judgment  Irving  Lockwood  appeals. 

Mr.  J.  J.  Cox  and  Mr.  M.  T.  Phelps,  for  Appellant 
Messrs.  Hayes  &  Laney,  for  Appellee. 
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CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  appellant  has  devoted  much  of  his  attention  to  the  ques- 
tions of  the  legal  sufficiency  of  the  service  of  process  on  the 
defendant  to  acquire  jurisdiction  in  the  original  action. 
Assuming  that  the  court  failed  to  acquire  jurisdiction  over 
the  defendant,  then  the  judgment  and  decree  rendered  were 
void  absolutely,  and  upon  a  proper  showing  made  would  be 
set  aside  by  the  court  rendering  it  at  any  time.  McLean  v. 
Territory,  8  Ariz.  195,  71  Pac.  926.  The  appellant  contends 
and  the  record  fairly  sustains  his  contention,  viz.,  that  the 
process  was  regularly  served  upon  the  defendant  by  publi- 
cation in  the  "Arizona  Labor  Journal."  As  a  consequence 
the  judgment  rendered  on  such  service  was  not  absolutely 
void. 

This  proceeding,  however,  is  in  its  nature  a  proceeding 
within  the  contemplation  of  paragraph  592  of  the  Civil  Code 
of  Arizona  of  1913,  in  that  it  is  a  case  in  which  judgment  has 
been  rendered  on  service  of  process  by  publication,  as  con- 
tended by  appellant,  when  the  defendant  in  such  case  has  not 
appeared  in  person  or  by  an  attorney  of  his  own  selection. 
These  conditions  seem  to  be  present,  and  the  appellant  does 
not  dispute.  Paragraph  592,  supra,  leaves  with  the  trial 
court  the  power  to  grant  such  defendant  a  new  trial  '*for 
good  cause  shown,  supported  by  affidavit  filed  within  one  year 
after  rendition  of  such  judgment."  The  record  discloses 
that  such  defendant,  this  appellee,  has  followed  the  form  of 
procedure  required  by  paragraph  593  of  the  Civil  Code  of 
Arizona  of  1913,  to  invoke  the  power  of  the  court;  that  is, 
the  said  defendant  filed  her  complaint  and  caused  service  of 
process  to  be  made  upon  the  party  adversely  interested  in  the 
judgment  as  is  required  by  law  to  be  done  in  other  cases. 
The  order  made  from  which  the  appeal  is  prosecuted  responds 
to  such  procedure. 

Has  the  appellee  shown  good  cause,  and  supported  such 
showing  by  affidavit  filed  within  one  year  after  the  rendition 
of  the  judgment?  The  showing  made  and  affidavit  required 
were  filed  within  one  year's  time  after  rendition  of  the  judg- 
ment. This  fact  is  conclusively  shown  by  the  record.  The 
inquiry  remains  whether  the  showing  made  is  sufficient. 

The  appellee  as  a  portion  of  her  application  tenders  her 
answer  which  she  oflFers  to  file  in  the  original  case.    The  sole 
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ground  for  divorce  relied  upon  by  the  original  plaintiflP  is 
that  of  cruelty  "alleged  to  have  been  perpetrated  and  prac- 
ticed by  the  defendant  in  said  cause  upon  and  against  the 
plaintiff  therein. ' '  In  her  said  answer  the  defendant-appellee 
squarely  put  in  issue  the  fact  of  cruelty  by  squarely  denying: 

**That  she  has  been  at  any  time  guilty  of  any  cruel  treat- 
ment toward  said  plaintiff,  or  that  she  has  ever  committed 
any  outrageous  acts  toward  said  plaintiff,  or  that  she  con- 
tinuously or  at  all  quarreled  at  plaintiff,  .  .  .  but  defendant 
alleges  that  she  has  at  all  times  conducted  herself  toward 
plaintiff  as  a  true  and  loving  wife,  and  has  devoted  herself 
exclusively  to  the  care  of  her  home  and  to  the  raising  of  the 
children  of  herself  and  plaintiff.  ..." 

In  support  of  this  and  other  allegations  in  said  answer 
appears  a  letter  alleged  to  have  been  written  by  the  appel- 
lant. The  answer  is  verified  by  the  affidavit  of  the  appellee. 
If  the  material  allegations  of  the  answer  are  established  by 
proof,  the  plaintiff  in  the  original  action  ought  not  recover. 
Every  defendant  has  a  right  to  be  heard  when  charged  in 
court  with  the  commission  of  a  wrong.  Under  our  law  a  de- 
fendant served  by  publication  is  given  one  year  after  a  judg- 
ment is  rendered  on  such  service  in  which  to  be  heard  in  de- 
fense. Unless  the  proposed  defense  has  merit  the  court  will 
refuse  to  disturb  the  judgment.  When  the  application  to  be 
heard  is  made  in  the  circumstances  here  present,  the  court 
should  look  no  further  than  to  determine  whether  the  showing 
made  is  a  good  defense  to  the  action,  and  as  such  presents  a 
bona  fide  controversy  to  the  court  for  determination.  If  such 
dispute  is  found  to  exist  between  the  parties  in  the  original 
cause,  the  court  is  in  duty  bound  to  vacate  the  judgment  and 
determine  such  controversy.  Of  course,  the  determination 
reached  is  reviewable  on  appeal.  All  presumptions  of  its  cor- 
rectness follow  such  determination  as  would  follow  any  other 
final  order  or  action  of  the  court.  Upon  review,  on  appeal 
such  order  would  not  be  disturbed  unless  the  record  shows 
error  on  its  face.  No  error  is  shown  on  the  face  of  this 
record. 

The  appellant  attempts  to  show  that  since  the  divorce  de- 
cree was  rendered  and  before  this  proceeding  was  commenced, 
the  appellant,  relying  upon  the  divorce  decree  as  absolute, 
has  again  married  another  w^oman,  and  to  vacate  the  said  de- 
cree would  work  an  irreparable  injury.     Granting  all  that 
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appellant  claims  in  this  respect  as  true,  yet  no  valid  reason 
is  shown  why  the  applicant  should  not  be  granted  her  legal 
rights  and  be  heard.  The  appellant  has  through  ignorance 
of  the  law  brought  about  an  injury  for  which  he  alone  is  re- 
sponsible. He  iis  charged  with  knowing  that  the  laws  of  Ari- 
zona give  to  the  appellee  the  clear  right  to  cause  the  divorce 
decree  to  be  vacated,  and  to  be  heard  in  her  defense,  and  that 
right  exists  one  year  after  the  rendition  of  such  decree. 
Ejiowing  this  to  be  the  law,  he  took  his  chance  and  lost 
The  order  is  aflfirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 


As  to  opening,  setting  aside,  and  vacating  divorce  decree  obtained 
by  publication,  see  note  in  19  Ii.  R.  A.  817,  819. 


[avil  No.  1552.    Piled  November  8,  1917.] 
[168  Pac.  504.] 

NOGALES  ELECTRIC  LIGHT,  ICE  AND  WATER  COM- 
PANT,  a  Corporation,  Appellant,  v.  INTERNATIONAL 
GAS  COMPANY,  a  Corporation,  Appellee. 

1.  Pleading — Oomplaint^Conclusiveness  or  Allegatigns  on  Plain- 

tut. — In  an  action  by  an  electric  light,  ice,  and  water  companj  to 
enjoin  a  gas  company  from  using  the  public  streets  of  a  town,  the 
allegations  of  the  complaint,  showing  that  the  matter  of  granting 
the  franchise  claimed  by  defendant  was  approved  before  granting 
by  a  majority  of  the  qualified  electors  residing  within  the  town, 
who  voted  thereon  at  a  general  election  at  which  the  question  of 
the  grant  was  legally  submitted,  so  that  the  grant  of  the  franchise 
was  made  within  the  authority  of  the  town,  under  Constitution, 
article  13,  section  4,  were  conclusive  on  plaintiff. 

2.  Municipal  Corporatigns  —  Gbants  by  Municipalitt  —  Numbee  of 

Votes  —  CbNSTiTUTiGN  and  Statutes.  —  Civil  Code  of  1913,  para- 
graphs 1950,  1951,  cannot  be  construed  to  require  any  greater  num- 
ber of  votes  on  the  proposition  of  the  grant  of  a  franchise  by  a 
municipality  to  authorize  its  grant  than  is  required  by  Constitution, 
article  13,  section  4,  providing  that  no  municipal  corporation  shall 
ever  grant  a  franchise  without  the  approval  of  a  majority  of  the 
qualified  electors  residing  within  its  corporate  limits  who  shaH  vote 
thereon  at  a  general  or  special  election* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  thfe 
county  of  Santa  Cruz.    William  P.  Cooper,  Judge.    AflSrmed. 

STATEMENT   OP  PACTS  BY  THE  COURT. 

This  action  was  commenced  by  the  appellant,  as  plaintiff, 
seeking  to  enjoin  the  defendant,  appellee,  from  using  the 
public  streets,  alleys,  and  grounds  within  the  corporate  limits 
of  the  town  of  Nogales  for  distributing  electric  energy  for 
lights,  power,  etc.,  upon  the  grounds  that  plaintiff  is  engaged 
in  the  same  occupation  in  said  town,  and  uses  such  public 
streets,  alleys,  and  grounds  for  the  same  purpose  by  authority 
of  law,  and  that  the  proposed  line  by  defendant  interferes 
with  plaintiff's  use,  to  plaintiff's  irreparable  injury,  and  that 
defendant  has  no  legal  right  to  so  use  the  said  public  streets, 
alleys,  and  grounds,  and  has  no  legal  right  to  exercise  said 
franchise  within  said  municipality.  The  defendant  demurred, 
pleaded  to,  and  answered  the  complaint  filed.  Among  other 
defenses  interposed,  the  defendant  demurred  upon  the  grounds 
that  the  facts  stated  in  the  complaint  are  insufficient  to  con- 
stitute a  cause  of  action.  The  court  sustained  the  demurrer, 
and  allowed  the  plea  to  the  jurisdiction  of  the  court  and  the 
plea  in  bar.  Whereupon  judgment  for  the  defendant  was 
entered.    From  this  judgment  the  plaintiff  api>eal8. 

Messrs.  Barry  &  Barry  and  Mr.  Selim  M.  Franklin,  for 
Appellant. 

Messrs.  Armstrong  &  Lewis  and  Messrs.  Duffy  &  Purdum, 
for  Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  question  of  the  failure  of  the  complaint  to  state  facts 
sufficient  to  constitute  a  cause  of  action  is  the  only  matter 
the  disposition  of  which  is  necessary  to  determine  this  con- 
troversy. The  facts  stated  in  the  complaint  sufficiently  show 
the  plaintiff's  legal  rights  to  exercise  a  franchise  within  the 
corporate  limits  of  the  town  of  Nogales,  and  the  gist  of  this 
action  turns  upon  the  solution  of  the  question  whether  the 
franchise  granted  to  the  defendant  by  the  corporate  authori- 
ties of  the  town  of  Nogales  was  granted  by  authority  of  law. 
The  circumstances  leading  up  to  the  granting  of  the  fran- 
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chise  to  defendant,  as  set  forth  in  the  complaint,  are  as  fol- 
lows: 

**  Plaintiff  further  avers  that  the  said  defendant  claims  its 
right  to  use  said  poles  in  the  said  public  streets,  alleys,  and 
grounds  aforesaid,  and  to  string  wires  thereon,  and  to  fur- 
nish electricity  to  said  inhabitants  of  said  town  of  Nogales, 
under  and  by  virtue  of  an  alleged  franchise  which  said  de- 
fendant claims  -was  granted  by  the  said  town  of  Nogales  on 
or  about  the  eighth  day  of  June,  1914,  to  Spiro  S.  Protn  and 
Monte  M.  Mansfeld,  and  by  the  said  Proto  and  Mansfeld  as- 
signed to  defendant.  But  plaintiflP  avers  that  the  alleged 
franchise  claimed  by  said  defendant,  as  assignee  as  aforesaid, 
was  granted  to  said  Proto  and  Mansfeld  by  the  said  town  of 
Nogales,  without  any  right  or  authority  whatsoever,  being  a 
franchise  for  a  public  utility,  for  the  reason  that  the  ques- 
tion as  to  whether  or  not  said  franchise  should  be  granted  was 
submitted  by  the  said  town  of  Nogales  to  the  qualified  voters 
of  the  said  town  of  Nogales  at  a  regular  election  held  in  the 
said  municipal  corporation  on  the  twenty-fifth  day  of  May, 
1914;  that  at  said  election  a  total  of  405  votes  was  cast  for 
the  different  candidates  for  the  office  of  marshal,  being  one 
of  the  offices  voted  for  at  said  election ;  that  at  the  said  elec- 
tion 197  votes  were  voted  in  favor  of  granting  the  said  fran- 
chise to  said  Proto  and  Mansfeld,  and  194  votes  were  voted 
against  the  granting  of  said  franchise  to  said  Proto  and  Mans- 
feld ;  that  the  197  votes  so  cast  in  favor  of  granting  said  fran- 
chise was  less  than  a  majority  of  all  the  votes  cast  at  said 
election.  ..." 

The  facts  thus  set  forth  are  conclusive  on  the  plaintiff  that 
the  matter  of  granting  the  franchise  claimed  by  the  defend- 
ant was  approved  before  granted  by  a  majority  of  the  quali- 
fied electors  residing  within  the  corporate  limits  of  said  town 
of  Nogales  who  voted  thereon  at  a  general  election  at  which 
the  question  of  the  said  grant  was  legally  submitted.  Con- 
sequently, the  grant  of  said  franchise  was  made  within  the 
constitutional  authority  of  the  said  town  of  Nogales.  Section 
4,  art.  13,  State  Constitution. 

But  appellant  contends  that  paragraphs  1950  and  1951  of 
the  Civil  Code  of  Arizona  of  1913  require  that  the  grant  of  a 
franchise  shall  first  be  approved  by  a  majority  of  the  voters 
voting  at  the  election  at  which  the  proposition  is  submitted — 
that  is,  a  majority  of  all  the  votes  cast  for  any  purpose  at 
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such  election — and  that  a  majority  of  the  votes  cast  on  the 
proposition  submitted  is  not  sufficient  to  authorize  the  grant, 
unless  sucli  majority  of  the  votes  cast  on  the  proposition  is 
also  a  majority  of  all  of  the  votes  voted  at  such  election.  An- 
swering this  contention,  all  that  is  sufficient  to  be  said  is  that 
paragraphs  1950  and  1951,  supra,  cannot  be  so  construed  as 
to  require  any  greater  number  of  votes  on  the  proposition 
submitted  to  authorize  its  grant  than  the  Constitution  re- 
quires, said  constitutional  provision  so  changing  the  rule  of 
evidence  must  be  deemed  as  of  the  nature  of  an  amendment 
of  said  statutes.  After  the  Constitution  became  eflfective — 
that  is,  on  and  after  February  14,  1912 — paragraphs  1950 
and  1951  must  be  understood  as  meaning  the  same  as  section 
4  of  article  13,  that : 

*'No  municipal  corporation  shall  ever  grant  ...  a  fran- 
chise without  the  approval  of  a  majority  of  the  qualified  elec- 
tors residing  within  its  corporate  limits  who  shall  vote  thereon 
at  a  general  or  special  election.  ..." 

Consequently,  the  complaint  on  its  face  showing  that  the 
proceedings  followed  in  granting  the  franchise  under  which 
defendant  is  acting  and  proposing  to  act  were  had  pursuant 
to  law,  it  follows  that  the  defendant  is  acting  and  proposing 
to  act  within  its  legal  rights;  that  plaintiflf  is  not  injured, 
and  has  no  cause  for  complaint  against  defendant  because 
of  said  acts.  No  cause  of  action  is  stated,  and  as  a  conse- 
quence the  judgment  is  correct.    This  disposes  of  the  case. 

The  other  questions  presented  by  the  record  and  ably  dis- 
cussed in  the  brief  are  subordinate  to  the  question  above  de- 
cided, and  a  discussion  of  them  here  is  unnecessary. 

The  judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[Civil  No.  1541.    Filed  NoTember  8,  1917.] 
[168  Pac.  635.] 

FIRST  NATIONAL  BANK  OF  GLOBE,  a  Corporation,  Ap- 
peUant,  v.  MARY  McDONOUGH  and  MARY  McDON- 
OUGH,  Executrix  of  the  Estate  of  J.  N.  McDONOUGH, 
Deceased,  and  E.  F.  PFISTER  and  GEORGE  E. 
SHUTE,  Appellees. 

1.  AcnoN  —  Joinder  —  Suit  to  Set  Aside  Conveyance  —  Action  on 
Debt. — ^Under  Civil  Code  of  1913,  paragraph  425,  providing  that 
the  complaiiit  shall  set  forth  clearly  the  names  of  the  parties,  a  eon- 
cise  statement  of  the  canae  of  action,  without  any  distinction  he- 
tween  suits  at  law  and  in  equity,  etc.,  and  paragraph  548,  provid- 
ing that  the  judgment  shall  conform  to  the  pleadings,  and  be  so 
framed  as  to  give  the  party  all  the  relief  to  which  he  may  be  en- 
titled, either  at  law  or  in  equity,  a  creditor  in  one  action  can  seek 
to  recover  his  debt,  and  also  to  have  the  debtor's  f  raudulemt  convey- 
ance set  aside. 

Z.  Fraudulent  Conveyances — Suit  for  Debt  and  to  Set  Aside  Con- 
veyance— Failure  to  Establish  Status  as  Creditor — Statute. — 
Though  a  creditor,  under  Civil  Code  of  1913,  paragraphs  425,  548, 
in  one  action  may  sue  to  recover  his  debt  and  to  set  aside  the 
debtor's  fraudulent  conveyance,  unless  he  establishes  or  has  estab- 
lished  the  debt  and  his  status  as  creditor,  his  attack  upon  the  al- 
leged fraudulent  conveyance  must  necessarily  fail,  the  establish- 
ment of  the  legal  demand  in  the  action  being  a  condition  precedent 
to  the  granting  of  equitable  relief,  though  not  a  condition  precedent 
to  the  bringing  of  such  an  action. 

9.  Fraudulent  Conveyances  —  Belief  to  Creditor.  —  Property  held 
under  a  fraudulent  conveyance  can  be  uncovered  by  the  grantor's 
creditor  and  payment  of  the  debt  enforced  out  of  it;  the  debt  hav- 
ing been  established  against  the  grantor,  his  estate,  or  personal  rep- 
resentative. 

4.  Fraudulent  Conveyances^Validity  Between  Parties. — A  convey- 

ance fraudulent  as  to  creditors  is  good  as  between  the  parties,  bind- 
ing upon  the  grantor's  heirs  and  devisees,  being  no  part  of  his 
estate  under  the  statutes  of  descent  and  distribution. 

5.  Fraudulent    Conveyances  —  Suit   on    Debt   and   to   Set   Aside 

Against  Executrix — Judgment  for  Executrix^Effect. — ^Where 
decedent's  alleged  creditor,  under  Civil  Code  of  1913,  paragraphs 
425,  548,  sued  decedent's  executrix  as  such  and  as  his  alleged  fraud- 
ulent grantee,  in  one  action  to  recover  the  debt  and  set  aside  the 
conveyance,  but  the  trial  court  gave  judgment  for  the  executrix  as 
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to  the  debty  judgment  necessarily  went  in  her  favor  individual  I  j  as 
alleged  fraudulent  grantee;  the  creditor  having  failed  to  establish 
his  status  as  such. 

[As  to  estoppel  of  wife  who  permits  her  husband  to  record  title 
to  her  realty  to  deny  such  title  against  one  extending  credit  to 
him,  see  note  in  Ann.  Oas.  1914C,  1066.} 

6.  Judgment — Concltjsivkness — ^Law  of  Case. — ^Where  the  trial  court 
had  jurisdiction  of  the  parties  and  the  subject  matter  of  the  action, 
its  judgment,  right  or  wrong,  is  the  law  of  the  ease  until  set  aside. 

T.  Appeal  and  EIrbos — Suit  Against  One  as  Executeix  and  as  Indi- 
vidual—  Appeal  fbom  Judgment  Against  Hek  as  Executbix  — 
Setting  Aside  Judgment  foe  Her  as  Individual. — In  suit  by  a 
creditor  of  decedent  against  the  executrix  to  recover  the  debt  and 
against  her  individually  to  set  aside  an  alleged  fraudulent  convey- 
ance to  her,  judgment  for  the  executrix  cannot  be  set  aside  on  appeal 
from  judgment  for  her  individually. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Gila.    P.  B.  Laine,  Judge.    Affirmed. 

Mr.  A.  C.  McKillop,  for  Appellant 

Mr.  Eugene  W.  Miller  and  Messrs.  Rawlins  &  Little,  for 
Appellees. 

FRANKLIN,  C.  J.— J.  N.  McDonough  died  testate  at 
Qlobe,  Arizona.  His  will  was  admitted  to  probate  and  the 
widow,  Mary  McDonough,  was  appointed  executrix  of  hiar 
estate.  From  plaintiff's  complaint  it  appears  that  the  value 
of  the  estate  of  McDonough,  deceased,  as  inventoried  and 
appraised  in  the  probate  proceedings,  was  $417.50  and  con- 
sisted of  community  property.  It  is  alleged  that  said  Mc- 
Donough in  his  lifetime,  together  with  E.  P.  Pfister  and 
George  E.  Shute,  jointly  and  severally  executed  their  promis- 
sory note  in  favor  of  the  First  National  Bank  of  Globe  for 
the  sum  of  $500.  In  the  course  of  administration  a  claim 
founded  upon  the  indebtedness  evidenced  by  this  note  was  pre- 
sented to  the  executrix  and  rejected.  The  present  action  was 
commenced  against  Mary  McDonough  and  Mary  McDonough, 
as  executrix  of  the  estate  of  J.  N.  McDonough,  deceased,  E.  F. 
Pfister,  and  George  E.  Shute.  The  object  of  the  suit  was  to 
establish  the  indebtedness  as  evidenced  by  the  note  and  re- 
cover judgment  for  the  amount  alleged  to  be  due  the  plain- 
tiff from  the  makers  thereof.     The  plaintiff  also  asked  relief 
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in  equity  against  an  alleged  fraudulent  conveyance  of  certain 
property  made  by  the  deceased,  in  his  lifetime,  to  his  wife, 
Mary  McDonough,  to  defeat  his  creditors,  and  which,  if  not 
set  aside,  would  render  the  action  of  the  plaintiff  fruitless. 
Among  other  defenses  interposed  and  by  way  of  demurrer 
the  executrix  asserted  the  statute  of  limitations,  in  that  it 
appeared  upon  the  face  of  the  complaint  that  the  cause  of 
action  was  barred  by  the  provisions  of  paragraph  887  of  the 
Civil  Code  of  1913,  because  plaintiff  did  not  bring  its  action 
within  three  months  after  its  claim  was  rejected  by  the  execu- 
trix ;  also  that  the  complaint  does  not  state  a  cause  of  action 
for  equitable  relief  to  set  aside  an  alleged  fraudulent  con- 
veyance because  plaintiff's  demand  on  the  indebtedness  has 
not  been  established  at  law  by  judgment  or  otherwise;  and, 
further,  on  the  ground  that  a  cause  of  action  upon  the  legal 
demand  is  improperly  joined  with  a  cause  of  action  to  set 
aside  a  fraudulent  conveyance.  The  court  sustained  the  de- 
murrer, with  leave  to  amend  the  complaint,  but,  plaintiff 
declining  to  amend,  the  court  gave  judgment,  dismissing  the 
action  as  to  Mary  McDonough,  both  individually  and  as  the 
personal  representative  of  J.  N.  McDonough,  deceased,  with 
costs.  Upon  the  trial  and  on  the  proofs  adduced  judgment 
was  given  the  plaintiff  against  defendants  K.  F.  Pfister  and 
.  George  E.  Shute.  From  the  judgment  in  favor  of  Mary  Mc- 
Donough individually  this  appeal  is  prosecuted.  There  is  no 
appeal  from  the  judgment  in  favor  of  the  personal  repre- 
sentative of  J.  N.  McDonough,  deceased. 

However  interesting  it  may  be,  it  is  entirely  unnecessary  to 
follow  learned  counsel  in  the  discussion  as  to  what  conditions 
must  be  present  before  a  creditor  can  be  heard  in  equity  to 
challenge  a  conveyance  for  fraud.  Our  laws  confer  jurisdic- 
tion upon  the  superior  court  to  hear  and  determine  all  causes 
of  action,  whether  legal  or  equitable  or  both.  It  is  provided 
that: 

The  complaint  shall  set  forth  clearly  the  names  of  the 
parties,  a  concise  statement  of  the  cause  of  action,  without  any 
distinction  between  suits  at  law  and  in  equity,  and  shall  also 
state  the  nature  of  the  relief  which  he  demands.  Paragraph 
425,  Civil  Code  1913. 

That:  The  judgment  of  the  court  shall  conform  to  the 
pleadings,  the  nature  of  the  case  proved,  and  the  verdict,  if 
any,  and  shall  be  so  framed  as  to  give  the  party  all  the  relief 
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to  which  he  may  be  entitled  either  in  law  or  equity.    Para- 
graph 548,  Civil  Code  1913. 

In  those  jurisdictions  where  law  and  equity  are  separately 
administered  there  is  much  confusion  in  the  cases  as  to  the 
true  meaning  and  application  of  the  rules  in  equity  that  a 
party  who  seeks  relief  as  a  creditor  against  a  fraudulent  con- 
veyance of  his  debtor's  property  must  show  that  he  has  ex- 
hausted his  remedy  at  law  or  that  he  has  no  adequate  remedy 
at  law.  "While  under  the  former  system  the  two  courts  acted 
one  in  aid  of  the  other,  they  proceeded  upon  different  prin- 
ciples and  were  governed  by  distinct  rules.  Not  a  little  jeal- 
ousy crept  in  to  disturb  that  harmony  so  essential  to  the  de- 
termination of  all  judicial  controversies,  and  so  necessary  in 
the  administration  of  the  law.  It  was  but  a  feeling  common 
to  all  who  have  power  to  see  that  there  should  be  no  assump- 
tion of  a  jurisdiction  or  the  exercise  of  a  power  on  the  part 
.of  one  which  properly  belonged  to  the  other,  and  herein  we 
may  discover  in  part  the  cause  of  the  confusion  in  the  cases. 
This  controversy,  never  completely  settled,  must  necessarily 
continue  between  the  law  and  equity  courts  until  their  sep- 
arate jurisdictions  are  so  blended  that  the  full  measure  of 
relief  to  which  a  party  may  be  entitled  shall  be  afforded  him 
in  one  action  and  by  the  same  court.  The  rules  once  being 
formulated  by  a  precedent,  any  substantial  modification  of 
the  principle  has  met  resistance  in  the  conservatism  of  the 
courts  on  account  of  their  unwillingness  to  allow  any  change 
in  the  doctrines  once  established  by  their  prior  decisions. 
The  frequent  occurrence  of  cases  in  which  a  rigid  adherence 
to  the  precedents  produced  manifest  injustice  has  happily 
been  reformed  by  the  statutory  provisions  blending  law  and 
equity,  so  that  a  party  may  have  his  full  measure  of  relief 
in  one  action  and  by  the  same  court  and  judge  amply  equipped 
to  administer  the  justice  of  the  case  upon  equitable  as  well  as. 
upon  legal  principles.  Whatever  embarrassment  that  might 
attend  the  discovery  and  application  of  the  true  principles 
governing  equitable  assistance  to  creditors  when  a  party 
under  the  old  system  was  seeking  relief  as  a  creditor  against 
a  fraudulent  conveyance  of  his  debtor's  property,  and,  being 
compelled  to  resort  to  two  separate  courts  for  full  relief,  was 
confronted  with  these  rules  of  equity,  is  now  largely  dissi- 
pated by  the  simple  provisions  of  the  statute,  the  meaning 
and  intent  of  which  are  that  plaintiff  may  have  a  complete 
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remedy  in  one  action  and  ask  the  court,  in  the  exercise  of  its 
law  power,  to  establish  his  legal  demand  and  give  judgment 
for  the  amount  found  due  him,  and  in  the  same  action  ask 
its  equitable  interposition  to  relieve  him  from  the  fraud  which 
would  render  his  action  fruitless.  Uniting  in  the  one  action 
both  his  legal  and  equitable  causes  of  action  that  are  capable 
of  the  same  character  of  relief,  the  court  is  given  ample  power 
by  the  statute  to  conform  its  judgment  to  the  pleadings,  the 
nature  of  the  case  proved,  and  the  verdict,  if  any,  and  so 
frame  its  judgment  ''as  to  give  the  party  all  the  relief  to 
which  he  may  be  entitled  either  in  law  or  equity.'*  The  rea- 
sons usually  given  in  support  of  the  old  rule  where  law  and 
equity  are  separately  administered  are  that  equity  should  not 
interfere  to  aid  a  legal  right  before  the  legal  remedy  is  tried; 
that  a  simple  contract  creditor  may  never  obtain  a  judgment, 
and  if  he  does  not,  he  cannot  be  injured  by  any  disposition 
of  the  property ;  and  that  the  judgment  may  not  be  obtained 
in  equity  upon  the  legal  demand  because  the  parties  are  en- 
titled to  a  jury  trial.  It  is  perceived  that  the  system  of  judi- 
cature established  by  our  Code  may  not  operate  to  support 
the  reasons  upon  which  these  rules  governing  the  former  sys- 
tem were  based,  and,  the  reasons  for  the  rules  failing,  the 
rules  must  fall.  In  the  action  all  controverted  questions  of 
fact  may  be  submitted  for  the  determination  of  a  jury,  and 
it  would  be  manifestly  absurd  to  hold  that  a  party  must  go 
into  the  superior  court  and  establish  his  legal  demand  and 
then  institute  another  action  in  the  same  court,  asking  equi- 
table relief  that  the  recovery  of  his  judgment  may  not  prove 
fruitless,  when  under  the  statute  the  judgment  for  the  re- 
covery of  the  money  could  be  rendered  in  the  very  action  and 
before  the  same  court  in  which  the  equitable  relief  is  asked. 

We  are  not  without  light  upon  this  matter  from  those  juris- 
dictions where  the  system  is  one  of  blended  law  and  equity. 

*'A  creditor's  bill,"  said  the  court  in  the  case  of  Vadl  v. 
Hammond,  60  Conn.  374,  25  Am.  St.  Rep.  330,  22  Atl.  954, 
"strictly  exists  only  in  those  jurisdictions  where  law  and 
equity  are  administered  by  separate  tribunals.  A  creditor 
first  obtains  a  judgment  in  a  court  of  law,  and  then  seeks  the 
aid  of  a  court  of  equity  to  apply  in  payment  of  the  judgment 
some  property  which  could  not  be  attached  or  taken  on  exe- 
cution in  the  action  at  law.  But  in  this  state  where  the  same 
court  administers  both  law  and  equity,  and  where  legal  and 
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equitable  remedies  can  be  granted  in  the  same  action,  a  credi- 
tor can  in  the  same  complaint  have  judgment  for  his  debt 
and  also  the  necessary  equitable  aid  to  obtain  payment  out  of 
any  property  of  the  debtor  which  the  law  court  could  not 
reach." 

In  North  Carolina,  where  it  was  urged  that  a  court  of  equity 
would  not  aid  a  creditor  in  attacking  a  fraudulent  convey- 
ance until  he  had  exhausted  his  legal  remedies,  it  was  said : 

''It  is  obvious,  that  as  this  rule  grew  out  of  the  relations 
of  the  two  courts  under  the  former  system,  one  acting  in  aid 
of  the  other,  and  was  essential  to  the  harmony  of  their  action 
in  the  exercise  of  their  separate  functions  in  the  administra- 
tion of  the  law,  so  it  must  of  necessity  cease  to  have  any  force, 
when  the  powers  of  both  and  the  functions  of  each  are  com- 
mitted to  a  single  tribunal,  substituted  in  place  of  both.  Why 
should  a  plaintiff  be  compelled  to  sue  for  and  recover  his  debt, 
and  then  to  bring  a  new  action  to  enforce  payment  out  of  his 
debtor's  property  in  the  very  court  that  ordered  the  judg- 
ment? Why  should  not  full  relief  be  had  in  one  action,  when 
the  same  court  is  to  be  called  on  to  afford  it  in  the  second? 
The  policy  of  the  new  practice,  and  one  of  its  best  features, 
is  to  furnish  a  complete  and  final  remedy  for  an  aggrieved 
party  in  a  single  court,  and  without  needless  delay  and  ex- 
pense."   Bank  v.  Harris,  84  N.  C.  206. 

In  the  case  of  MUler  v.  Hughes,  33  S.  C.  530,  12  S.  E.  419, 
it  is  said: 

'*It  is  further  urged  that  the  claim  of  the  plaintiff's,  being 
a  plain  legal  demand,  should  first  be  established  by  a  judg- 
ment at  law  before  the  aid  of  equity  can  be  invoked.  What- 
ever embarrassment  this  might  have  offered  under  our  former 
system  of  judicature,  when  law  and  equity  were  administered 
by  different  tribunals,  cannot  be  felt  now  under  our  present 
system,  especially  after  the  Code  has  provided  that  both  legal 
and  equitable  causes  of  actions  may  be  united  in  the  same 
complaint.  We  do  not  see,  therefore,  why  the  plaintiffs  may 
not  demand  judgment  for  the  amount  alleged  to  be  due  them 
on  the  law  side  of  the  court,  and  in  the  same  action  ask  relief 
on  the  equity  side  from  the  fraud  which  they  allege  will  ren- 
der their  action  fruitless." 

And  in  Texas  the  system  being  one  of  blended  law  and 
equity,  we  quote  from  the  syllabus  to  the  case  of  Shirley  v. 
Waco  etc.  Co.  ei  al.,  78  Tex.  131,  10  S.  W.  543: 
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"Under  the  Code  system,  a  simple  contract  creditor  may 
in  the  same  action  recover  a  judgment  for  the  indebtedness, 
and  have  set  aside  a  fraudulent  conveyance  by  the  debtor  to 
a  codefendant." 

However,  when  the  last  word  has  been  said  in  such  a  mat- 
ter, the  paramount  circumstance  will  still  remain  that  the 
simple  contract  creditor  must  establish  his  claim  before  relief 
will  be  given  to  him  as  against  an  alleged  fraudulent  convey- 
ance by  his  debtor.  He  must  sue  for  and  recover  his  debt, 
and  while  he  may  do  this  in  the  very  same  action  in  which  he 
also  attacks  a  conveyance  of  his  debtor  for  fraud,  neverthe- 
less if  in  that  action  he  fails  to  establish  his  claim — ^f ails  to 
establish  his  status  as  a  creditor — ^his  attack  upon  the  alleged 
fraudulent  conveyance  made  to  defeat  his  rights  as  a  credi- 
tor must  necessarily  fall.  Though  it  is  not  a  condition  pre- 
cedent to  the  bringing  of  this  sort  of  an  action,  the  estab- 
lishment of  the  legal  demand  in  the  action  is  a  condition 
precedent  to  the  granting  of  the  equitable  relief  asked.  The 
plaintiff  presented  its  claim  to  the  executrix.  The  claim  was 
rejected.  It  brought  suit  upon  the  daim  and  was  defeated. 
It  stands  before  this  court  with  a  status  as  creditor  unestab- 
lished,  and  must  remain  so  unless  it  can  be  accomplished  in 
a  suit  against  Mary  McDonough  individually.  The  widow  in 
this  case  is  an  entire  stranger  to  the  note  transaction.  She 
had  nothing  to  do  with  the  making  of  the  note,  or  with  the 
alleged  indebtedness  which  the  note  evidenced,  or  any  liability 
in  connection  with  it.  True  she  is  the  alleged  fraudulent 
grantee,  and  if  the  legal  demand  had  been  established  against 
the  estate  of  the  deceased  or  his  personal  representative  and 
the  proofs  warranted  it,  the  property  she  held  by  virtue  of 
the  fraudulent  conveyance  could  have  been  uncovered  and 
payment  of  the  debt  enforced  out  of  it,  and  it  makes  no  dif- 
ference by  what  principles  of  the  law  this  is  accomplished, 
whether  she  be  denominated  a  constructive  trustee  or  an  ex- 
ecutrix de  son  tort,  or  in  whatever  capacity  she  may  hold  the 
property;  the  property  can  only  be  taken  in  satisfaction  of 
the  debtor's  obligation  when  that  obligation  is  legally  estab- 
lished. Not  because  it  is  the  property  of  the  fraudulent  gran- 
tee, but  because  it  is  the  debtor's  property  which  was  fraudu- 
lently conveyed  to  defeat  creditors.  The  conveyance  is  good 
as  between  the  parties  to  it.  It  is  binding  upon  the  heirs  and 
devisees,  and  it  is  no  part  of  the  estate  of  deceased  under  the 
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statutes  of  descent  and  distribution.  In  this  aspect  it  is  not 
part  of  the  estate  of  J.  N.  McDonough,  deceased.  But  if  the 
property  was  conveyed  by  McDonough  fraudulently  to  defeat 
his  creditors,  it  is  clear  that  as  to  a  successful  attacking  credi- 
tor it  is  property  of  his  estate  subject  to  the  payment  of  the 
established  claim. 

Whether  or  not  under  the  circumstances  of  this  case  it  was 
necessary  for  the  plaintiff  to  present  its  claim  to  the  execu- 
trix and  if  rejected  institute  suit  thereon  within  the  time 
prescribed  by  paragraph  887  of  the  Civil  Code  of  1913,  it 
is  unnecessary  to  determine  on  the  record  in  this  case,  and 
we  express  no  opinion  concerning  it.  The  paramount  fact 
remains  that  the  lower  court  so  adjudged  in  favor  of  the 
executrix,  and  when  this  was  done  judgment  necessarily  went 
in  favor  of  Mary  McDonough  individually  as  the  alleged 
fraudulent  grantee.  The  trial  court  had  jurisdiction  of  the 
parties  and  the  subject  matter  of  the  action,  and  whether  its 
judgment  is  right  or  wrong  it  is  the  law  of  the  case  until  set 
aside,  and  this  we  have  seen  may  not  be  done  on  appeal  from 
the  judgment  in  favor  of  Mary  McDonough,  individually. 
Judgment  affirmed. 

BOSS,  J.,  concurs. 

CUNNINGHAM,  J.  (Dissenting)  .—The  sufficiency  of  the 
complaint  to  state  facts  constituting  a  cause  of  action  against 
Mary  McDonough  in  either  her  individual  capacity  or  in  her 
representative  capacity  is  the  general  inquiry  with  which  we 
are  concerned  on  this  appeal. 

The  facts  presented  by  the  complaint,  except  formal  mat- 
ters, are  that  on  December  6,  1911,  the  defendants,  E.  F. 
Pfister,  Geo.  E.  Shute,  and  one  J.  N.  McDonough,  made,  exe- 
cuted, and  delivered  to  the  plaintiff  bank  their  joint  and  sev- 
eral promissory  note,  whereby  they  jointly  and  severally 
promised  to  pay  on  demand  at  Globe,  Arizona,  the  sum  of 
$500,  with  interest  at  a  rate  specified,  and  attorneys'  fees  on 
condition.  The  note  is  set  forth  in  full  in  the  complaint, 
and  appears  to  have  been  executed  by  said  three  parties. 

Plaintiff  set  forth  that  J.  N.  McDonough,  one  of  the  makers 
of  said  note,  died  testate  on  the  eighteenth  day  of  April,  1914 ; 
that  said  will  was  admitted  to  probate,  and  in  accordance 
witli  the  terms  of  the  will,  Mary  McDonough  was  made  the 
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sole  legatee  and  devisee,  and  was  appointed  executrix  thereof, 
and  duly  qualified  and  became  such  executrix ;  that  the  value 
of  the  property  of  the  estate  of  said  decedent  does  not  exceed 
the  sum  of  $1,500,  and  its  appraised  value  is  the  sum  of 
$417.50,  and  consists  of  community  property,  and  the  entire 
value  of  the  property  of  said  estate  is  said  appraised  sum  of 
$417.50;  that  the  said  note  is  not  secured  by  any  lien,  mort- 
gage, or  any  other  security  on  any  of  the  said  inventoried  as- 
sets belonging  to  said  estate ;  that  the  plaintiff  filed  its  claim 
for  the  note  sued  upon  with  the  said  Mary  McDonough,  ex- 
ecutrix, on  or  about  the  thirteenth  day  of  October,  1914 ;  that 
said  claim  was  verified,  and  a  copy  of  said  note  was  attached 
to  said  claim ;  that  said  claim  was  rejected  October  15,  1914 ; 
that  the  assets  of  the  estate  are  insufficient  in  amount  to  pay 
the  preferred  claims  arising  from  the  last  sickness  and  funeral 
of  the  decedent,  and  expenses  of  administration  of  the  estate ; 
that  the  said  Mary  McDonough  is  the  surviving  widow  of 
said  decedent;  that  Mary  McDonough  does  not  dispute  the 
validity  of  said  note,  but  she  fraudulently  refuses  to  pay  the 
same,  or  allow  the  same  as  a  debt  against  the  estate  for  no 
legal  valid  reason ;  that  on  the  eighth  day  of  April,  1914,  the 
said  J.  N.  McDonough,  in  consideration  of  love  and  affection, 
conveyed  to  said  Mary  McDonough  certain  described  real,  per- 
sonal, and  mixed  property  of  value  exceeding  $10,000;  that 
said  property  was  community  property ;  that  said  conveyance 
was  made  by  said  J.  N.  MeDonough  during  his  last  sickness 
and  in  immediate  expectation  of  death ;  that  he  died  ten  days 
thereafter ;  that  said  conveyance  included  the  bulk  of  his  en- 
tire property;  that  at  the  time  of  said  conveyance  the  said 
J.  N.  McDonough  owed  debts ;  that  said  conveyance  rendered 
J.  N.  McDonough  insolvent  and  unable  to  pay  his  debts;  that 
the  said  note  was  held  by  plaintiff  as  a  creditor;  that  said 
conveyance  was  made  for  the  purpose  of  evading  his  debts, 
to  save  the  expenses  of  administering  the  estate,  and  for  the 
purpose  of  hindering  and  delaying  his  creditors,  and  to  evade 
the  inheritance  tax ;  that  Mary  McDonough  knew  the  purposes 
for  which  said  conveyance  was  made  and  intended  to  effect, 
and  that  she  participated  therein;  that  all  of  the  property 
80  conveyed  and  described  in  such  conveyance  is  now  owned 
and  in  the  possession  of  Mary  McDonough,  with  slight  excep- 
tions ;  that  the  administration  of  said  estate  is  now  in  progress 
and  unfinished. 
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The  relief  demanded  is  a  judgment  on  the  note  against 
"E.  P.  Pfister,  Geo.  E.  Shute,  and  Mary  McDonough"  for 
the  face  of  the  note,  with  interest  and  attorneys*  fees  and 
costs,  "and  each  of  them";  that  the  conveyance  to  **Mary 
McDonough  be  set  aside  and  declared  null  and  void,"  and 
the  said  property  affected  applied  to  the  satisfaction  of  the 
judgment ;  that  said  property,  or  so  much  thereof  as  may  be 
necessary,  be  sold  for  that  purpose;  and  that  Mary  McDon- 
ough be  required  to  account  for  such  portion  of  such  prop- 
erty as  she  may  have  sold,  and  for  general  relief. 

The  defendant  Mary  McDonough  demurs  to  the  complaint 
upon  a  number  of  grounds,  two  of  which  are  worthy  of  no- 
tice, viz.,  the  absence  of  facts  to  state  a  cause  of  action,  and 
the  statutes  of  limitation.  The  court  sustained  the  said  de- 
fendant's demurrers,  not  designating  in  the  order  the  grounds 
upon  which  the  court  acted. 

The  conveyance  of  the  eighth  day  of  April,  1914,  by  J.  N. 
McDonough  to  Mary  McDonough  in  consideration  of  love  and 
affection,  and  for  the  purpose  of  evading,  hindering,  and  de- 
laying creditors,  as  set  forth  in  the  complaint,  is  a  fraudulent 
transaction  and  void  as  to  the  rights  of  creditors  existing  at 
the  date  of  said  transaction.  Paragraph  3273,  Civil  Code 
Ariz.  1913.  Such  creditors  have  an  equitable  right  to  subject 
such  property  to  the  satisfaction  of  their  claim.  Mary  Mc- 
Donough had  knowledge  of  the  purpose  for  which  the  convey- 
ance was  made.  The  conveyance,  being  void  as  to  the  rights 
of  existing  creditors,  was  nevertheless  valid  as  to  Mary  Mc* 
Donough  and  the  estate  of  J.  N.  McDonough  until  brought 
into  question  by  said  estate.  In  other  words,  the  estate  of 
J.  N.  McDonough  has  not  questioned  the  right  of  Mary  Mc- 
Donough in  the  property  so  conveyed.  Existing  creditors 
here  question  her  title.  Evidently,  existing  creditors  could 
pursue  the  property  equitably  applicable  to  their  claims  in 
one  of  two  manners:  First,  by  setting  aside  the  conveyance 
and  recovering  the  property  to  the  estate  for  administration 
by  the  executrix — such  remedy  if  pursued  would  require  that 
the  estate  be  a  moving  party  represented  by  some  one  author- 
ized by  law  to  prosecute  such  action — and,  second,  by  an 
action  against  the  property  involved,  charging  the  property 
in  the  hands  of  the  fraudulent  transferee  with  the  burden  of 
paying  the  debts  of  the  grantor.  In  the  first  instance  the 
conveyance  is  treated  as  void  because  fraudulent,  and  the 
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properly  is  recovered  to  the  estate  as  equitable  assets  of  the 
estate.  In  the  second  instance  the  conveyance  is  treated  as 
effective  as  between  the  transacting  parties ;  but,  owing  to  the 
fraud  practiced  by  such  parties  on  the  creditors,  a  trust  re- 
sulted to  the  creditors  against  the  property  in  the  possession 
of  the  fraudulent  transferee.  Such  action  is  the  familiar 
action  in  equity  against  the  thing  rather  than  against  the  per- 
son, and  is  in  the  nature  of  an  equitable  action  in  rem  to  estab- 
lish a  trust  in  property  conveyed  in  fraud  of  the  equitable 
rights  of  others,  declaring  the  holder  of  the  property  a  trus- 
tee and  the  property  held  as  held  for  the  use  and  benefit  of 
the  persons  equitably  entitled  to  it.  Such  is  the  nature  of 
this  action  in  so  far  as  it  affects  Mary  McDonough  individ- 
ually, and  the  property  involved  sought  to  be  affected  by  the 
plaintiff's  action. 

The  appellee  contends  that  before  a  court  of  equity  is  au- 
thorized to  entertain  an  action  of  a  creditor  to  reach  equi- 
table assets,  the  fact  must  be  made  to  appear  that  such  credi- 
tor has  already  exhausted  all  of  his  legal  remedies;  that  is, 
that  he  has  reduced  his  claim  to  judgment,  and  thereafter,  by 
invoking  legal  process  afforded  him  by  law  has  failed  to  sat- 
isfy such  judgment,  relying  upon  the  well-established  general 
rule  applicable  to  actions  known  as  ** creditors'  bills."  See 
rule  stated  in  12  Cyc.  9. 

The  matter  the  court  is  called  upon  in  this  case  to  deter- 
mine is  a  matter  of  trust.  Equity  has  invariably  assumed 
jurisdiction  over  trust  matters.  The  plaintiff  being  a  credi- 
tor at  the  time  the  debtor  J.  N.  McDonough  transferred  the 
property  in  question  to  Mary  McDonough,  was  by  such  trans- 
fer deprived  of  the  means  of  satisfying  his  debt,  unless  he 
may  follow  the  property  so  transferred  into  the  hands  of 
Mary  McDonougH.  The  complaint  alleges  that  Mary  McDon- 
ough participated  in  the  fraudulent  transaction,  consequently, 
she  may  not  take  advantage  of  her  own  wrong,  but  must  be 
deemed  as  having  accepted  the  property  charged  with  the  pay- 
ment of  the  grantor's  debts,  and  by  holding  the  property,  in 
equity  and  good  conscience,  she  holds  the  same  in  trust  for 
the  use  and  benefit  of  all  such  creditors  without  respect  to 
the  inquiry  whether  they  are  judgment  creditors  or  other- 
wise. The  general  rule  applicable  to  creditors'  bills  does  not 
apply  in  this  action. 

Appellee's  contention  that  the  action  is  barred  by  para- 
graph 887  of  the  Civil  Code  of  Arizona  of  1913,  is  untenable 
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for  the  reason  this  action  is  not  one  against  the  estate  of 
J.  N.  McDonough,  deceased,  and  a  recovery  would  in  no  man- 
ner obligate  said  estate  to  satisfy  the  same  by  the  recovery 
of  equitable  assets. 

The  trial  court  erred  in  sustaining  the  demurrer  for  the 
reasons  stated.  The  judgment  should  be  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrer, 
and  proceed  according  to  law. 


[GItO  No.  1548.    Filed  Noy«mber  8,  1917.] 
[108  Pao.  640.] 

FIRST  NATIONAL  BANK  OF  GLOBE,  a  Corporation,  Ap- 
pellant,  v.  MARY  McDONOUGH  and  MARY  McDON- 
OUGH,  as  Executrix  of  J.  N.  McDONOUGH,  THOMAS 
P.  KELLEY,  JOHN  F.  SHAW,  W.  W.  JONES,  and 
WADE  SOTEL,  Appellees. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Gila.    F;  B.  Laine,  Judge.    Affirmed* 

Mr.  A.  C.  McEillop,  for  Appellant. 

Messrs.  Rawlins  &  Little  and  Mr.  E.  W.  MiUer,  for  Ap- 
pellees. 

FRANKLIN,  C.  J. — A  stipulation  having  been  ffled  herein, 
whereby  it  is  agreed  that  the  decision  of  this  cause  shall  abide 
and  be  controlled  by  the  judgment  of  this  court  in  case 
No.  1541,  First  National  Bank  of  Olobe,  a  Corporation,  Ap- 
pellant, V.  Mary  McDonotcgh,  and  Mary  McDonough,  as  Ex- 
ecutrix of  the  Estate  of  J.  N.  McDonough,  Deceased,  and  E.  F. 
Pfister  and  George  E,  Shute,  Appellees,  ante,  p.  223,  168  Pac. 
635,  and  the  question  presented  in  both  cases  being  similar, 
it  is  accordingly  ordered  that  the  judgment  herein  be,  and 
the  same  is  hereby,  affirmed. 

ROSS,  J.,  concurs. 

CUNNINGHAM,  J.  (Dissenting)  .—I  dissent  from  the 
order  and  judgment  for  the  reasons  stated  by  me  in  Cause 
No.  1541. 
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[avil  No.  1569.    Tiled  November  8,  1M7.] 
[168  Pac.  640.] 

FRANK  WOOTAN,  AppeUant,  v.  DAN  A.  ROTEN, 

Appellee. 

Apfxal  and  ERS01& — Assignments  oy  Ebrob— ^Sufficiengy. — ^Under 
Civil  Code  of  1913,  paragraph  1231,  making  it  the  duty  of  the  court, 
upon  appeal  from  final  judgment,  to  review  all  orders  and  rulings 
made  by  the  court  below  which  are  assigned  as  error,  assignments 
of  error,  except  fundamental  ones,  although  indicating  the  rulings 
complained  of,  will  not  be  noticed,  where  not  specifying  the  ground 
of  error,  further  than  stating  for  ''the  reasons  hereinafter  stated  in 
the  argument  on"  such  assignment  of  error,  in  view  of  rule  8,  sub- 
division 1,  providing  that  "aU  assignments  of  error  niust  distinctly 
specify  each  ground  of  error  relied  upon  and  the  particular  ruling 
complained  of." 

[As  to  what  judgments  and  orders  may  be  appealed  from,  see 
note  in  20  Am.  St.  Bep.  173.} 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Qraham.    A.  G.  McAlister,  Judge.    Affirmed* 

Mr.  John  C.  Qungl,  for  Appellant. 

Mr.  E.  L.  Spriggs,  for  Appellee. 

EOSS,  J. — The  appellant  in  his  brief  presents  to  this  court 
his  grievances  in  the  following  form : 

"Assignments  of  Errors. 

"I.  The  court  erred  in  overruling  the  defendant's  demur- 
rer for  the  reasons  stated  hereafter  in  the  argument  on  first 
assignment  of  error. 

''II.  The  court  erred  in  denying  defendant's  motion  for 
judgment  for  the  reasons  stated  hereafter  in  the  argument  on 
second  assignment  of  error. 

**III.  The  court  erred  in  granting  judgment  to  the  plain- 
tiff for  reasons  stated  hereafter  under  argument  on  third  as- 
signment of  error." 

The  law  makes  it  the  duty  of  this  court,  upon  an  appeal 
from  the  final  judgment,  to  review  all  orders  and  rulings  made 
by  the  court  below  which  are  assigned  as  error.  Paragraph 
1231,  Civil  Code.    There  is  no  obligation  or  disposition,  how- 
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ever,  upon  the  part  of  the  court  to  notice  orders  or  rulings 
for  errors,  except  fundamental  ones,  unless  error  is  predi- 
cated upon  them  by  proper  assignment.  Subdivision  1,  rule 
8,  of  the  rules  of  this  court,  provides  that : 

"All  assignments  of  errors  must  distinctly  specify  each 
ground  of  error  relied  upon,  and  the  particular  ruling  com- 
plained of." 

In  the  above  specifications  of  error  the  appellant  indicates 
the  particular  ruling  complained  of,  but  he  does  not  in  any 
way  point  out  or  specify  any  ground  of  error  in  such  ruling. 
He  states  no  fact  that  would  advise  the  court  or  opposing 
counsel  what  he  intends  to  insist  upon  as  the  error  committed 
in  the  trial.  He  predicates  his  complaint  upon  no  issuable 
fact;  he  states  no  "ground  of  error  relied  upon.'*  Corpus 
Juris,  in  speaking  of  the  nature  and  object  of  assignments  of 
error,  says: 

"An  assignment  of  error  in  appellate  procedure  is  an  enu- 
meration by  the  appellant  ...  of  the  errors  alleged  to  have 
been  committed  by  the  court  below  in  the  trial  of  the  case 
upon  which  he  seeks  to  obtain  a  reversal  of  the  judgment  or 
decree.  It  is  in  the  nature  of  a  pleading,  and  it  performs 
in  the  appellate  court  the  same  office  as  a  declaration  or  com- 
plaint in  a  court  of  original  jurisdiction.  ...  Its  object  is 
to  point  out  the  specific  errors  claimed  to  have  been  committed 
by  the  court  below,  in  order  to  enable  the  reviewing  court  and 
opposing  counsel  to  see  on  what  points  appellant  .  .  .  intends 
to  ask  reversal  of  the  judgment  or  decree,  and  to  limit  dis- 
cussion to  those  points.''    3  C.  J.  1321,  §  1461. 

The  Arizona  decisions  are  in  harmony  with  the  above-quoted 
text.     Umted  States  v.  Tidball,  3  Ariz.  384,  29  Pac.  385. 

It  is  not  the  purpose  of  this  court  to  lay  down  a  rule  re- 
quiring the  appellant  to  state  the  causes  of  error  that  he  relies 
upon  with  complete  fullness  and  accuracy,  but  we  cannot  per- 
mit a  total  disregard  of  the  statutory  provision  or  the  rules 
of  the  court  requiring  an  assignment  of  errors.  If  an  at- 
tempt to  state  the  error  complained  of  is  made,  though  it  be 
imperfectly  stated,  we  conceive  it  to  be  our  duty  to  try  to 
search  out  its  meaning,  with  a  view  of  giving  the  appellant 
the  benefit  of  a  review  by  this  court  of  the  question;  but 
where,  as  in  this  case,  the  error  complained  of  is  secreted 
aw.ay  in  "the  reasons  stated  hereafter  in  the  argument,"  then 
we  do  not  feel  like  "hunting  for  the  needle  in  the  haystack." 
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In  many  cases,  reference  to  the  argument,  as  suggested,  we 
dare  say,  would  not  relieve  the  situation  of  doubt  and  conjec- 
ture as  to  the  particular  error  complained  of.  The  rule  re- 
quiring an  assignment  of  errors  is  not  complied  with,  if  it  be 
necessary  for  the  court  to  search  through  the  printed  argu- 
ment in  appellant's  brief,  in  order  to  find  out  what  the  error 
complained  of  is.  While  we  will  be  indulgent  and  liberal,  to 
the  end  that  those  having,  or  believing  that  they  have,  griev- 
ances, may  be  heard,  we  must  insist  that  a  bona  fide  and  rea- 
sonably intelligent  effort  to  comply  with  the  rules  be  manifest. 

What  we  have  said  does  not  cover  fundamental  errors.  If 
such  errors  appear  in  the  record,  and  in  any  manner  what- 
ever are  brought  to  the  court's  attention,  they  will  be  con- 
sidered. We  have  carefully  examined  into  the  record,  and, 
finding  no  fundamental  error,  we  conclude  the  judgment  of 
the  lower  court  should  be  affirmed. 

We  also  assumed  a  burden,  not  incumbent  upon  us,  in  the 
absence  of  proper  assignment  of  errors,  of  searching  the  rec- 
ord for  errors  prejudicial  to  the  rights  of  appellant,  with  the 
result  that  none  was  found. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Criminal  No.  427.    FUed  November  8,  1917.] 
[1«8  Pac.  641.] 

In  the  Matter  of  the  Petition  of  JOHN  C.  ADAMS  for  a 
Writ  of  Prohibition.  J.  C.  ADAMS,  Petitioner,  v.  R.  C. 
STANFORD,  Judge  of  the  Superior  Court  of  Arizona 
in  and  for  the  County  of  Maricopa,  Respondent. 

1.  Criminal  Law — Justices  of  the  Peace — Jubisdiction — ^Disobdeblt 

House. — Justice  eonrts  have  jurisdiction  over  the  offense  of  keeping 
a  disorderly  bouse  contmry  to  Penal  Code  of  1913,  section  317, 
under  Constitution,  article  6,  section  9,  Civil  Code  of  1913,  para- 
graphs 382,  3S5,  1278,  1281,  and  Penal  Code  of  1913,  sections  19, 
1308. 

2.  CaiMiNAL  Law  —  Criminal  Jubisdiction  of  Sufxbiox  Couet.  —  The 

superior  court  has  jurisdiction  over  the  oifense  of  keeping  a  dis- 
orderly  house,  contrary  to  Penal  Code  of  1913,  section  317,  and  to 
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every  other  misdemeanor  prosecuted  by  indictment  or  information, 
imder  section  898,  so  providing,  and  Civil  Code  of  1913,  page  338, 
defining  jurisdiction  of  such  court. 
8.  OouBTs — Jurisdiction  of  Superior  Court — CoNSTirunoNAii  Provi- 
sions.— Under  Constitution,  article  6,  section  6,  providing  origi- 
nal jurisdiction  in  the  superior  court  of  all  matters  not  vested 
exclusively  in  some  other  court,  jurisdiction  is  not  taken  away  by 
statute  declaring  that  some  other  court  shall  have  jurisdiction, 
unless  the  statute  declares  exclusive  jurisdiction. 

PETITION  for  Writ  of  Prohibition.    Writ  denied. 

Mr.  Eugene  S.  Ives  and  Mr.  Eichard  E.  Sloan,  for  Peti- 
tioner. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  G.  W.  Harben 
and  Mr.  R.  Wm.  Kramer,  Assistant  Attorneys  General,  Mr. 
Clyde  M.  Gandy,  County  Attorney,  and  Mr.  G.  S.  Cunning- 
ham, Assistant  County  Attorney,  for  Respondent. 

CUNNINGHAM,  J.— The  county  attorney  of  Maricopa 
county  filed  an  information  in  the  superior  court  of  said 
county,  charging  the  petitioner  with  the  commission  of  a  mis- 
demeanor,  viz.,  with  the  offense  of  keeping  a  disorderly  house 
contrary  to  paragraph  317  of  the  Penal  Code  of  Arizona  of 
1913.  The  defendant  demurred  to  the  jurisdiction  of  the 
court,  alleging  that,  in  and  by  virtue  of  paragraphs  19  and 
1308  of  the  Penal  Code  of  Arizona  of  1913  justices'  courts 
have  jurisdiction  over  the  offenses  charged  in  said  informa- 
tion, and  that  the  superior  court  of  Maricopa  county  has  no 
jurisdiction  whatever  of  said  offenses.  The  petition  sets  forth 
that  said  court  overruled  said  demurrers  to  the  jurisdiction, 
and  has  announced  its  intention  of  proceeding  to  the  trial  of 
said  information.  The  petitioner  sets  forth  matters  which 
he  alleges  will  result  in  irreparable  damage  to  himself  and  to 
others  from  a  trial  of  said  information  in  said  court,  for  the 
recovery  of  which  petitioner  has  no  adequate  remedy.  The 
prayer  is  that  this  court  issue  its  writ  of  prohibition  directed 
against  respondent,  requiring  the  respondent  to  desist  from 
taking  any  action  whatever  with  respect  to  the  said  infor- 
mation. 

The  allegation  presents  two  distinct  propositions:  First, 
the  proposition  that  the  justices'  courts  have  jurisdiction  over 
the  offense  denounced  by  paragraph  317  and  charged  in  the 
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information :  second,  that  the  superior  courts  have  not  juris- 
diction over  such  offense. 

That  the  justices'  courts  have  jurisdiction,  aflSrmatively 
conferred  upon  them,  over  the  offense  denounced  as  a  mis- 
demeanor by  paragraph  317  of  the  Penal  Code  of  1913  is 
without  question.  Paragraphs  19  and  1308  of  the  Penal  Code 
of  Arizona  of  1913 ;  paragraphs  382,  1278,  385,  and  1281  of 
the  Civil  Code  of  Arizona  of  1913 ;  section  9,  article  6,  State 
Constitution. 

The  second  proposition  presents  more  difficulties.  The  peti- 
tioner argues,  in  his  brief  submitted  with  the  said  petition, 
that  since  section  6  of  article  6  of  the  state  Constitution  pro- 
vides that  the  superior  courts  shall  have  original  jurisdiction, 
among  other  cases,  **in  all  criminal  cases  amounting  to  felony, 
and  in  all  cases  of  misdemeanor  not  othierwise  provided  for 
by  law,"  and  that  jurisdiction  over  misdemeanors  punish- 
able by  both  fine  and  imprisonment  has  been  conferred  on 
justices'  courts,  such  cases  so  punishable  are  otherwise  pro- 
vided for  by  law,  and,  as  a  consequence,  the  superior  court 
has  not  jurisdiction  over  them,  relying  upon  paragraph  338 
of  the  Civil  Code  of  Arizona  of  1913.  Paragraph  338  of  the 
Civil  Code  of  Arizona  of  1913,  following  the  declaration  of 
paragraph  337  that  ''the  jurisdiction  of  the  superior  courts 
shall  be  of  two  kinds:  (1)  Original.  (2)  Appellate" — pro- 
ceeds to  define  the  first  kind  of  jurisdiction,  with  regard  to 
criminal  cases,  as  follows: 

**The  original  jurisdiction  of  the  superior  courts  shall  ex- 
tend ...  to  all  criminal  cases  amounting  to  a  felony;  pro- 
vided that  the  superior  courts  shall  have  concurrent  jurisdic- 
tion v;ith  the  justice  courts  ...  of  misdemeanors  where  the 
penalty  does  not  exceed  a  fine  of  three  hundred  dollars  or 
imprisonment  for  six  months." 

The  construction  the  petitioner  places  upon  this  language 
in  the  light  of  the  constitutional  provision,  supra,  is  to  limit 
the  jurisdiction  of  the  superior  courts  in  misdemeanor  cases 
to  such  cases  only  as  are  punishable  by  a  fine  not  exceeding 
$300,  or  imprisonment  not  more  than  six  months;  and  that 
such  jurisdiction  is  concurrent  with  the  justices'  courts,  or, 
in  other  words,  that  the  justices'  courts  have  exclusive  juris- 
diction over  all  misdemeanor  cases  other  than  misdemeanors 
punishable  as  aforesaid  over  which  the  superior  courts  have 
concurrent  jurisdiction.    If  such  strict  construction  for  which 
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petitioner  eontendfl  is  placed  upon  paragraph  338,  one  result 
is  that  the  superior  court  has  concurrent  jurisdiction  with  the 
justice  court  over  simple  assaults  and  simple  batteries  and 
misdemeanors  only  when  the  penalty  does  not  exceed  $300  or 
imprisonment  not  more  than  six  months. 

Another  result  is  to  cause  paragraph  898  of  the  Penal  Code 
of  1913  to  become  in  an  essential  part  meaningless.  Said 
paragraph  898  provides: 

"Every  felony  and  every  misdemeanor  over  which  the  su- 
perior court  has  original  jurisdiction,  must  be  prosecuted  by 
indictment  or  information,  and  every  misdemeanor  may  be 
prosecuted  by  indictment  or  information." 

Paragraph  899,  Id.,  provides: 

**The  preceding  section  does  not  apply:  ...  (3)  When  of- 
fenses are  tried  in  justice's,  recorder's  or  police  courts." 

If  every  misdemeanor  may  be  prosecuted  by  indictment  or 
information,  and  prosecutions  by  indictment  or  information 
may  not  be  carried  on  in  justices'  courts,  then,  to  a  certainty, 
such  prosecutions  of  misdemeanors  by  information  must  neces- 
sarily be  carried  on  in  superior  courts.  From  this  proposi- 
tion there  is  no  escape.  Therefore,  superior  courts  have  juris- 
diction over  every  misdemeanor  when  the  same  is  prosecuted 
by  indictment  or  information  presented  to  such  court. 

The  statutes  (paragraphs  385  and  1281,  Civil  Code  1913, 
and  paragraph  1308  [3]  Penal  Code  1913)  that  declare  the 
jurisdiction  of  justices  of  the  peace,  or  justices'  courts  over 
misdemeanors,  limit  such  jurisdiction  to  such  misdemeanors 
When  the  penalty  does  not  exceed  a  fine  in  the  sum  of  $300, 
or  imprisonment  in  the  county  jail  for  six  months,  or  both 
such  fine  and  imprisonment.  Nowhere  in  the  statutes  has  the 
legislature  vested  jurisdiction  exclusively  in  the  justices' 
courts  over  misdemeanors  so  punishable. 

The  superior  courts  have  original  jurisdiction  in  all  cases 
and  of  all  proceedings  in  which  jurisdiction  shall  not  have 
been  by  law  vested  exclusively  in  some  other  court.  Section 
6,  art.  6,  State  Constitution.  The  jurisdiction  so  declared 
to  reside  in  the  superior  courts  is  not  taken  away  from  such 
courts  by  a  statute  declaring  that  some  other  court  shall  have 
jurisdiction  over  such  cases,  unless  the  statute  declares  and 
vests  jurisdiction  exclusively  in  such  other  court,  which  our 
statutes  have  not  done  with  regard  to  the  matter  here  involved. 

The  facts  set  forth  in  the  petition  are  insufficient  to  show 
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that  the  respondent  has  or  threatens  to  invade  any  right  of 
petitioner,  but,  on  the  other  hand,  the  acts  performed  and 
threatened  are  such  in  their  nature  as  respondent  is  legally 
required  to  perform  in  exercising  the  functions  of  the  court. 
Therefore,  I  am  of  the  opinion  that  the  prayer  must  be 
denied  and  the  petition  dismissed. 

PRANKLm,  0.  J.,  and  CUNNINGHAM,  J.,  concur. 


[<^Til  No.  1549.    Filed  NoTember  8,  1917.] 
[168  Pac  643.] 

5.  C.  VALENTINE,  AppeUant,  v.  EUGENE  SHEPHERD, 

Appellee. 

1.  Bales  —  Oonisacts  —  Construction.  —  A  contract  to  aell  600  licad, 

more  or  leas,  of  cattle,  including  "all  cattle  with  the  ]^  on  left  loin 
and  hip  and  LEG  on  left  side  from  shoulder  to  hip,"  did  not  include 
cattle  branded  only  with  one  or  the  other  brand. 

2.  Evidence — Pabol  Evidbnob  VAEviNa  WBinNos — Ambiouitt. — It  is 

only  where  a  contract  is  ambiguous  or  equirocal  that  extrinsic  evi- 
dence may  be  resorted  to  for  the  purpose  of  determining  the  real 
meaning. 

[As  to  parol  eridenee  to  explain  mercantile  and  other  contracts, 
see  notes  in  6  Am.  Bep.  678;  28  Am.  Bep.  210.] 

8.  Evidence  —  Parol  Evidenob  Vabting  Wbitingb.  —  In  action  for 
breach  of  a  contract  to  sell  500  head,  more  or  less,  of  cattle,  includ- 
ing "all  cattle  with  the  Q  on  left  loin  and  hip  and  LEC  on  left  side 
from  shoulder  to  hip,''  evidence  that  by  the  clause  quoted  the  par- 
ties intended  respectively  to  sell  and  to  buy  cattle  bearing  only  on^ 
of  the  brands  was  inadmissible. 

4.  Gontkacts  —  OoNSTBUCTioN  —  INTENTION.  —  Thfl  Construction  placed 
upon  a  contract  by  the  parties  thereto  will  always  be  followed  by 
the  courts  when  the  language  is  ambiguous,  and  even  sometimes 
when  there  is  no  apparent  ambiguity. 

6.  Sales  —  Oonstbugtion  of  Cont&aot  —  Intention.  —  The  mere  fact 

that  under  a  contract  to  sell  500  head,  more  or  less,  of  cattle,  in- 
cluding ''all  cattle  with  the  'Q  on  left  loin  and  hip  and  LEC  on  left 
side  from  shoulder  to  hip,"  the  vendor  delivered  some  cattle  bearing 
but  one  brand,  did  not  bind  him  to  deliver  all  of  the  cattle  so 
branded. 
ZIXArU.— le 
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6.  Contracts — Constbuction — Merger. — ^Where  the  eontract  is  reduced 

to  writing,  all  contemporaneous  and  prior  conversations  and  negotia- 
tions were  merged  and  by  it  supplanted. 

7.  Contracts — Construction — Questions  for  Jury. — ^Where  there  waa 

no  dispute  as  to  the  language  used  in  a  contract,  and  neither  latent 
nor  patent  ambiguity  appeared,  it  was  the  province  of  the  court  to 
interpret  the  meaning  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pinal.  0.  J.  Baughn,  Judge.  Beversed  and  re- 
manded. 

Mr.  Bamett  E.  Marks,  for  Appellant. 

Mr.  J.  E.  O'Connor,  for  Appellee. 

ROSS,  J. — This  is  an  action  for  damages  for  breach  of  con- 
tract  brought  by  appellee  against  appellant.  The  c'ontroversy 
grows  out  of  a  dispute  as  to  the  property  sold  and  bought 
under  the  following  description  thereof  as  contained  in  the 
contract  of  sale,  to  wit: 

**The  party  of  the  first  part  [Valentine]  hereby  agrees  to 
sell  to  the  said  party  of  the  second  part  [Shepherd]  five  hun- 
dred head,  more  or  less,  of  stock  cattle,  including  entire  stock 
branded  thus  14  on  the  left  loin  and  hip  and  LEC  on  the 
left  side,  from  shoulder  to  hip.  Also  the  sole  right  to  the 
said  14  brand  and  iron." 

In  the  appellee's  complaint  are  found,  among  others,  two 
allegations,  one  of  which  undertakes  to  explain  his  and  the 
appellant's  understanding  of  the  contract,  and  the  other  sets 
forth  the  alleged  breach  of  the  contract.  These  two  para- 
graphs are  as  follows: 

**V.  That  it  was  the  understanding  of  both  plaintiff  and 
defendant  when  said  contract  waa  made  that  said  cattle  de- 
scribed in  said  contract  were  cattle  branded  14  and  other 
cattle  branded  LEC  and  other  cattle  branded  with  both  said 
brands." 

"VI.  Plaintiff  further  alleges  that  defendant  has  not  de- 
livered all  of  said  cattle,  so  contracted  to  be  delivered,  and 
has  failed  and  refused  to  deliver  to  this  plaintiff  about  forty 
(40)  head  of  cattle  branded  LEC  on  left  side  from  shoulder 
to  hip  and  described  in  the  aforesaid  contract;  and  plaintiff 
further  alleges  that  defendant  has  failed  to  deliver  to  this 
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plaintiff  six  (6)  head  of  calves  bom  after  the  1st  day  of  Octo- 
ber, 1914,  which  said  calves,  under  the  terms  of  said  agree- 
ment, were  to  be  delivered  free  of  charge  to  plaintiff,  at 
plaintiff's  said  ranch  in  Pinal  county,  Ariz.,  and  that  plain- 
tiff was  on  the  1st  day  of  May,  1915,  and  at  all  times  since 
said  day  has  been  ready  and  willing  to  pay  the  defendant 
the  amount  of  the  purchase  price  of  said  cattle,  upon  delivery 
thereof,  under  the  terms  of  the  contract  aforesaid." 

The  sufficiency  of  the  complaint  to  state  facts  sufficient  to 
constitute  a  cause  of  action  was  challenged  by  a  demurrer. 
The  overruling  of  this  demurrer  is  assigned  as  error. 

Conceding  the  truth  of  the  allegation  set  forth  in  para- 
graph 6  as  constituting  the  alleged  breach  of  the  contract, 
does  it  show  that  the  appellant  has  refused  or  neglected  to 
deliver  any  cattle  that  he  agreed  to  deliver  f  The  appellant 
agreed  to  sell  the  appellee  "five  hundred  head  of  stock  cattle, 
more  or  less,"  and  among  them  was  the  entire  stock  particu- 
larly therein  described — ^that  is,  all  cattle  with  the  **14  on 
left  loin  and  hip  and  LEG  on  left  side  from  shoulder  to  hip." 
It  is  apparent  that  all  of  the  stock  bearing  the  described 
brands  was  to  be  sold  and  delivered  to  the  appellee,  and  it 
is  equally  as  clear  that  appellant  might  turn  in  other  brands 
undescribed  in  the  contract  or  cattle  with  no  brands  if  neces- 
sary, to  make  up  the  maximum  of  his  obligation,  to  wit,  the 
"five  hundred  head,  more  or  less."  Stated  differently,  the 
obligation  was  to  sell  and  deliver  approximately  500  head  of 
stock  cattle,  included  in  which  was  an  indefinite  number 
branded  14  on  left  loin  and  hip  and  LEG  on  left  side  from 
shoulder  to  hip,  which  together  with  other  stock,  with  no  men- 
tioned brand  or  description,  was  to  make  up  the  cattle  agreed 
to  be  sold  and  delivered.  The  language  used  in  the  contract 
to  describe  the  property  sold  is  not  susceptible  of  a  construc- 
tion that  would  include  therein  cattle  branded  only  with  LEG 
or  cattle  branded  only  with  14  as  appellee  contends.  The 
cattle  agreed  to  be  sold  and  delivered  were  to  bear,  on  left 
side,  all  of  these  figures  and  letters,  and  not  some  of  them. 
We  have  a  contract  then  set  forth  in  the  appellee's  complaint 
as  the  basis  or  foundation  of  his  lawsuit,  in  which  the  appel- 
lant has  agreed  to  sell  and  deliver  to  him  cattle  therein  par- 
ticularly described,  and  as  a  breach  thereof  failure  and  re- 
fusal to  deliver  cattle  of  entirely  different  brand.  In  other 
words,  the  breach  as  alleged  consists  of  the  appellant's  refusal 
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to  do  something  that  he,  by  the  plain  terms  of  the  contract, 
never  agreed  to  do. 

To  meet  this  situation  and  override  any  objections  to  the 
form  of  the  breach  as  laid,  the  appellee  in  paragraph  5  quoted 
above  undertakes  to  say  that  the  understanding  of  both  plain- 
tiff and  defendant  was  that  the  contract  covered  cattle 
branded  14,  and  other  cattle  branded  LEG,  and  other  cattle 
branded  with  both  said  brands.  He  does  not  undertake  to 
say  that  the  description  contained  in  the  contract  of  sale  was 
sujBScient  to  include,  or  that  it  does  include,  these  brands ;  only 
that  the  cattle  described  in  the  contract  were  understood  to 
be  of  three  brands,  instead  of  one.  He  would  have  the  court 
enforce  a  different  contract  than  the  one  he  exhibits  as  the 
agreement  between  himself  and  appellant.  Now,  if  the  un- 
derstanding of  parties  to  a  contract  may  be  substituted  for 
the  contract  as  written  out  and  signed  by  them,  the  appel- 
lee's explanation  that  cattle  in  three  brands  were  intended 
to  be  conveyed  instead  of  the  cattle  in  one  brand,  as  appears 
from  the  wording  of  the  contract,  may  be  permitted  to  stand. 
This  is  not  the  law,  however.  Where  the  language  used  by 
the  parties  to  express  the  terms  and  conditions  of  their  con- 
tract is  plain  and  unambiguous,  their  intention  or  under- 
standing is  to  be  found  in  their  contract,  and  not  from  the 
ex  parte  assertions  of  either  party.  It  is  only  where  a  con- 
tract is  ambiguous  or  equivocal  that  extrinsic  evidence  may 
be  resorted  to  for  the  purpose  of  determining  the  real  mean- 
ing of  the  contract.  Evidence  of  the  understanding  of  par- 
ties to  a  written  contract  that  would  vary  its  terms  would  be 
inadmissible.  Burmister  v.  Empire  Gold  M.  dk  M,  Co.,  8 
Ariz.  158,  71  Pac.  961;  Adams  v.  0 'Conner,  6  Ariz.  404,  59 
Pac.  105;  6  R.  C.  L.,  §231,  p.  841;  2  Page  on  Contracts, 
§  1111 ;  Te  Poel  V.  Shutt,  57  Neb.  592,  78  N.  W.  288 ;  Harrison 
V.  McCortmck,  89  Cal.  327,  23  Am.  St.  Rep.  469,  26  Pac.  830; 
Clouston  V.  Maingavlt,  105  Ark.  213,  150  S.  W.  858;  Tyson 
V.  NeUl,  8  Idaho,  603,  70  Pac.  790;  Baltzer  v.  B.  cfe  A.  R,  R, 
Co,,  115  U.  S.  634-648,  29  L.  Ed.  505,  6  Sup.  Ct.  Rep.  216. 

The  construction  placed  upon  a  contract  by  the  parties 
thereto  will  always  be  followed  by  the  courts  when  the  lan- 
guage employed  is  ambiguous,  and  sometimes,  it  is  said,  when 
there  is  no  apparent  ambiguity.  6  R.  G.  L.,  §  241,  p.  852. 
The  appellee  does  not  suggest  anywhere  in  his  complaint  a 
practical  construction  of  the  contract  along  the  lines  of  his 
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asserted  understanding  thereof,  although  it  is  shown  that  the 
contract  was  performed  to  the  extent  of  the  delivery  of  about 
530  head  of  cattle.  But  had  the  appellee  alleged  in  his  com- 
plaint that  the  parties  had  placed  a  practical  construction 
upon  the  contract  by  delivering  and  accepting  cattle  branded 
with  14  on  left  loin  and  hip  and  cattle  branded  LEG  on  left 
side  from  shoulder  to  hip,  and  cattle  branded  with  both  these 
brands,  to  the  number  of  532  head,  this  could  not  be  con- 
strued as  binding  the  appellant  to  deliver,  under  the  contract, 
all  of  the  cattle  branded  LEG  or  all  of  the  cattle  branded  14. 
The  only  obligation  that  the  appellant  had  assumed  under 
the  contract  was  to  deliver  to  the  appellee  500  head  of  stock 
cattle,  more  or  less,  to  consist  of  the  entire  stock  branded  14 
on  left  loin  and  hip  and  LEG  on  the  left  side  from  shoulder 
to  hip;  any  shortage  to  be  made  up  of  stock  cattle,  but  of 
no  particular  brand  or  without  any  brand  whatever. 

The  contract  also  provided  that  of  the  increase  of  the  brand 
as  described  therein,  calves  bom  after  the  first  day  of  Octo- 
ber, 1914,  were  to  be  delivered  to  the  appellee  free  of  charge. 
The  complaint  fails  to  show  that  the  6  head  of  calves  claimed 
were  the  increase  of  that  brand  or  of  any  brand.  The  facts 
set  forth  in  the  complaint,  therefore,  as  constituting  a  breach 
of  the  contract,  however  viewed,  do  not  show  that  the  appel- 
lant was  derelict  in  the  performance  of  any  obligations  as- 
sumed by  him,  and  it  follows  that  the  demurrer  should  have 
been  sustained. 

At  the  trial  the  court  permitted  the  appellee,  over  objec- 
tions of  appellant,  to  testify  that  it  was  his  understanding 
that  he  was  buying  cattle  bearing  three  different  brands  in- 
stead of  cattle  bearing  one  brand.  This  is  assigned  as  error. 
In  9  Gyc.  774,  it  is  said : 

''Under  no  circumstances  is  a  witness  to  be  allowed  to  tes- 
tify to  his  understanding  of  the  legal  effect  of  a  contract,  for 
it  is  the  province  of  the  court  alone  to  construe  and  interpret 
contracts.'' 

See,  also,  authorities  supra. 

It  is  also  complained  that  the  court  erred  in  submitting  to 
the  jury  the  construction  of  the  contract  sued  on.  As  we 
have  seen,  the  contract  is  couched  in  plain  and  ordinary  lan- 
guage easily  and  readily  understood,  and  was  the  final  and 
last  act  of  the  parties  expressive  of  their  agreement.  All 
contemporaneous  and  prior  conversations  and  negotiations 
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were  merged,  and  by  it  supplanted  and  thereafter  imma- 
terial, except  the  parties  had  employed  language  of  doubtful 
and  ambiguous  meaning.  There  is  no  dispute  as  to  the  lan- 
guage used,  and  that  being  so,  and  no  latent  ambiguity  ap- 
pearing, it  was  clearly  the  province  of  the  court  to  interpret 
the  meaning  of  the  contract.  Wadin  v.  Czuczka,  16  Ariz.  371, 
146  Pac.  491;  BebeU  v.  Manmng,  17  Ariz.  Ill,  149  Pac.  59. 

From  all  that  appears  from  the  complaint  the  appellee  has 
gotten  the  entire  stock  of  cattle  bearing  14  on  left  loin  and 
hip  and  LEC  on  left  side  from  shoulder  to  hip;  at  least  if 
any  were  not  delivered,  he  makes  no  complaint  by  reason 
thereof.  It  therefore  appears  that  the  contract  has  been  lit- 
erally complied  with  in  that  respect.  It  also  appears  that 
it  has  been  substantially  and  fully  performed  in  the  number 
of  cattle  delivered  to  the  appellee  in  that  he  has  received, 
according  to  his  own  pleadings  and  proof,  about  532  head  of 
cattle.  At  the  close  of  appellee's  case,  the  appellant  moved 
for  an  instructed  verdict,  and  from  the  whole  record  we  are 
of  the  opinion  that  the  motion  should  have  been  granted.  We 
do  not  believe  that  the  appellee  has  shown  either  in  his  plead- 
ings or  by  his  proof  that  he  has  any  cause  of  action  against 
the  appellant. 

The  judgment  of  the  lower  court  must  be  reversed  and  the 
cause  remanded,  with  directions  that  the  complaint  herein  be 
dismissed. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM,  J.,  concur. 


[(StiI  No.  1534.    FUed  NoTember  8,  1917.] 
[168  Pac.  645.] 

RALPH  CAMERON,  Appellant,  v.  W.  W.  BASS,  Appellee. 

1.  Injunction — Trespass — ^Plaintipp's  Right  to  Possession. — In  an 

action  to  enjoin  erection  of  a  building  and  the  exercise  of  other  acts 
of  ownership  of  land,  plaintiff  must  show  an  exclusive  right  to  pos- 
session. 

2.  Mines  and  Minerals — Action  to  Establish  Bights — ^Pleading. — ^A 

complaint  setting  forth  acts  of  location,  proper  maintaining  of 
boundaries,  posting  and  recording  of  location  notice,  sinking  of 
shaft  and  such  acts,  necessary  performance  of  work  each  year  and 
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improTements,  states  a  prima  facie  right  to  the  ezelusiTe  possession 
/  of  a  minins  location  in  an  action  to  restrain  trespass. 
8.  Pleading — New  Matter  in  Answer — ^Befly. — An  allegation  in  an 
answer  in  an  action  to  restrain  trespass  that  the  land  department 
had  refused  plaintiff  a  patent  on  the  ground  that  the  land  was  non- 
mineral  was  new  matter  as  against  a  complaint  stating  a  prima 
facie  case  by  stating  merely  the  acts  of  location  of  a  mining  claim, 
and  if  not  controverted  is  a  bar. 

4.  Mines  and  Minerals — Mining  CtiAiMs — Jurisdiction  of  Land  De- 

partment.— The  land  department  has  jurisdiction  on  application 
for  a  patent  to  a  mining  claim  to  decide  as  to  whether  a  location  is 
nonmineral,  although  after  location  the  land  was  taken  into  a  nar 
tional  forest  reserve. 

5.  Mines  and  Minerals — ^Decisions  ov  Land  DEPARTicENi^--CoNOLir- 

8IVENESS. — A  decision  of  the  land  department  that  a  mining  claim 
previously  located  was  nonmineral  is  binding  on  the  world,  and  ren- 
ders the  location  void  db  initio,  in  the  absence  of  fraud,  accident, 
imposition,  or  mistake, 
i.  Judgment  —  State  Courts  —  Conclusiveness  —  United  States.— 
A  decision  of  a  state  court  that  plaintiff  is  entitled  to  exclusive 
possession  of  a  mining  claim  is  not  binding  on  the  government  if 
not  a  party  thereto,  and  the  land  department  can  declare  the  land 
nonmineral,  and  defeat  the  location. 

[As  to  whether  a  state  court  can  lawfully  interfere  with  execu- 
tion of  lawful  process  of  federal  court,  see  note  in  76  Am.  Dec 
223.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Coconino.    F.  W.  Perkins,  Judge.    Affirmed. 

STATEMENT  OF  FACTS  BY  THE  COUBT. 

The  appellant  commenced  this  action  to  enjoin  the  apx)el- 
lee  from  erecting  a  building  and  from  committing  other 
threatened  alleged  acts  of  trespass  upon  the  Cape  Horn  min- 
ing claim.  The  said  mining  claim  is  situate  within  the 
''Francis  mining  district''  in  Coconino  county.  The  plain- 
tiff asserts  title  as  of  a  mining  location  and  the  exclusive  right 
of  possession  thereto,  derived  from  his  said  mineral  location. 
The  defendant  asserts  his  right  to  perform  all  the  acts  charged 
against  him  in  the  complaint  upon  the  authority  of  a  permit 
issued  to  him  by  the  government  authorities  controlling  the 
national  forest  reserve  within  the  boundaries  of  which  the 
point  of  land  in  dispute  is  situate.  The  defendant  denies  the 
validity  of  plaintiff's  alleged  right  of  possession,  and  asseits 
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that  plaintiflE's  mineral  location  is  void,  for  the  reason  the 
plaintiff  has  failed  to  discover  mineral  in  place  within  the 
boundaries  of  such  location,  and  asserts  that  the  said  land 
is  nonmineral  in  character  and  has  been  conclusively  so  de- 
termined by  the  United  States  land  department.  Upon  a 
hearing  the  court  denied  plaintiff's  application  for  the  per- 
petual writ  of  injunction,  and  ordered  the  action  dismissed. 
The  plaintiff  api>eals. 

Mr.  Robert  E.  Morrison  and  Mr.  Edward  M.  Doe,  for 
Appellant. 

Mr.  Thomas  A.  Flynn,  United  States  Attorney,  Mr.  J.  0. 
Seth  and  Mr.  Gerald  Jones,  for  Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Pacts  as  Above).— 
Plaintiff's  right  to  a  restraining  order  against  one  about  to 
erect  a  building  and  threatening  to  exercise  other  acts  of 
ownership  over  land  would  depend  upon  the  fact  whether  the 
plaintiff  had  the  exclusive  right  of  possession  of  the  land 
affected  by  the  defendant's  alleged  acts  and  threatened  acts. 
This  is  elementary,  and  certainly  needs  no  citation  of  authori- 
ties in  support  of  the  proposition. 

The  plaintiff  bases  his  exclusive  right  of  possession  upon 
the  validity  of  the  location  of  the  Cape  Horn  mining  claim 
initiated  by  him  on  the  tenth  day  of  April,  1902.  His  com- 
plaint sets  forth  the  acts  of  location  performed  by  him  be- 
ginning with  said  tenth  day  of  April,  by  the  discovery  of 
mineral  thereon  and  thereafter  the  other  necessary  acts  of 
maintaining  the  boundaries  of  the  claim  on  the  ground,  the 
posting  and  recording  of  the  location  notice,  sinking  of  the 
discovery  shaft,  etc.  The  plaintiff  showing  his  right  to  con- 
tinue in  the  possession  of  a  valid  mining  claim  alleged  that 
every  year  since  the  date  of  said  location  to  the  year  in  which 
the  action  was  commenced  he  performed  the  necessary  amount 
of  the  required  annual  work  and  labor  thereon ;  that  he  per- 
formed at  least  $100  worth  of  work  and  improvements  upon 
said  claim  each  of  said  years,  including  the  year  1912.  The 
facts  therein  set  forth  are  sufficient  to  show  prima  facie  a  right 
in  the  plaintiff  to  the  exclusive  possession  of  the  Cape  Horn 
lode  claim. 
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The  defendant  controverts  the  discovery  of  mineral  within 
the  boundaries  of  the  said  location,  and  alleges  that  the  lands  • 
^  embraced  within  such  location  are  nonmineral  in  character, 
and  were  not  subject  to  focation  as  a  mining  claim  at  any  time, 
and  that  the  United  States  general  land  ofSce  has  so  deter- 
mined the  character  of  such  land  as  nonmineral.  The  defend- 
ant  thereupon  disputes  the  plaintiff's  exclusive  right  to  the 
possession  of  the  said  portion  of  the  surface  of  such  location 
claimed  by  defendant,  while  admitting  all  of  the  facts  alleged 
in  the  complaint  except  plaintiff's  exclusive  right  to  the  pos- 
session, and  pleads  the  determination  of  the  said  land  ofiBice 
as  an  estoppel  in  bar  of  plaintiff's  said  right. 

The  facts  set  forth  in  the  answer  as  conferring  jurisdiction 
upon  the  general  land  ofSce  to  determine  the  mineral  char- 
acter of  such  mining  claim  are  briefly  as  follows:  That  on  the 
twenty-fourth  day  of  May,  1906,  the  plaintiff  filed  his  applica- 
tion for  a  mineral  patent  for  said  claim  in  the  local  land  office ; 
that  on  the  eleventh  day  of  February,  1909,  the  Secretary  of 
the  Interior  of  the  IJmted  States  rejected  the  said  application 
for  patent,  and  denied  the  right  of  the  said  applicant,  plain- 
tiff, to  the  said  premises;  and  that  thereafter,  on  April  3, 
1912,  the  commissioner  of  the  general  land  office  held  said 
decision  final. 

Of  course,  the  matter  of  estoppel  introduced  into  the  case 
by  the  defendant's  answer  is  new  matter  requiring  a  reply  as 
such,  else  the  facts  well  pleaded,  setting  up  such  new  matter, 
are  deemed  admitted  as  true.  The  plaintiff  has  not  denied  the 
alleged  decision  of  the  Secretary  of  the  Interior,  but  attempts 
to  avoid  the  force  of  such  decision :  First,  because  the  depart- 
ment is  without  jurisdiction  to  determine  plaintiff's  right  of 
possession;  second,  because  in  a  certain  action  in  the  courts, 
wherein  the  plaintiff's  right  to  possession  of  said  mining  claim 
was  involved,  the  court  determined  that  plaintiff  possessed 
the  full  legal  right  to  occupy  all  of  the  ground  embraced 
within  the  said  location  except  the  railroad  right  of  way  initi- 
ated by  the  adverse  party  through  its  predecessors  in  title  at 
a  time  prior  to  the  date  upon  which  plaintiff  initiated  his 
said  rights  by  mineral  location.  In  other  words,  in  the  first 
place,  the  appellant  does  not  deny  the  fact  of  an  adverse 
decision  by  the  general  land  office,  but  he  denies  the  legal 
effect  of  that  decision;  in  the  second  place,  he  docs  not  plead 
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an  adjudication  of  the  fact  by  a  local  court,  but  ofifers  proof 
of  an  adjudication  by  such  court  in  his  favor  establishing  his 
exclusive  right  to  the  possession  of  the  land  in  suit  here. 

In  the  case  of  Chrand  Canyon  Ry,  Co.  v.  Ralph  H.  Cameron, 
decided  February  11,  1909,  pleaded  by  the  defendant  in 
estoppel,  the  department  had  before  it  the  question  of  the 
character  of  the  land  embraced  in  the  Cape  Horn  lode  claim. 
Having  considered  the  evidence  and  reviewed  the  authorities, 
Secretary  Garfield  said:  '*Upon  the  entire  record,  viewed  and 
interpreted  in  the  light  of  the  leading  authorities  on  the  sub- 
ject, the  department  is  clearly  of  the  opinion  that  the  land  is 
not  shown  to  possess  such  mineral  character  and  values  as  to 
justify  the  land  department  in  awarding  the  desired  patent." 

After  noticing  the  fact  of  the  establishing  of  the  national 
monument  and  the  withdrawal  of  the  lands  therein  embraced, 
the  Secretary  says:  **It  is  the  further  result  of  the  evidence, 
and  the  department  holds,  that  the  several  mining  locations, 
with  the  apparent  exception  of  the  Magician  lode  claim,  do 
not  stand  upon  such  disclosures  or  indications  of  valuable 
mineral  in  rock  in  place  therein,  prior  to  the  establishment 
of  the  national  monument  and  the  withdrawal  of  the  lands 
therein  embraced,  as  to  bring  them  within  the  saving  clause 
of  the  executive  order.  The  right  of  Cameron  to  continue 
possession  or  exploration  of  those  claims  is  hereby  denied, 
and  the  land  covered  thereby  is  declared  to  be  and  remain 
part  of  the  Orand  Canyon  national  monument,  as  if  such 
locations  had  not  been  attempted.'' 

In  the  same  case  the  appellant  here,  and  applicant  for 
patent  therein,  objected  to  the  land  office  going  into  an  in- 
vestigation and  a  hearing  urging  as  one  of  his  grounds  of 
objection  'Hhat  in  an  action  to  quiet  title,  a  final  judgment 
in  favor  of  Cameron  had  been  rendered  in  a  suit  involving 
all  the  matters  now  at  issue  before  the  land  department,  which 
decision  and  judgment  of  the  court,  it  was  asserted,  is  bind- 
ing upon  the  department."  The  Secretary  said:  "The  above 
objections  are  not  well  taken.  The  company's  so-called  'ad- 
verse claim'  was  dismissed,  and  the  pendency  of  the  com- 
pany's suit  presented  no  bar  to  the  hearing.  The  findings 
and  judgment  of  the  court  in  Cameron's  suit  to  quiet  title 
as  against  the  company  are  not  binding  upon  the  land  depart- 
ment; that  action  not  being  an  adverse  suit." 
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Hence  the  mineral  character  of  the  land  embraced  within 
the  Gape  Horn  lode  claim  was  a  matter  essential  to  be  deter- 
mined in  the  proceeding  before  the  department.  That  mat- 
ter was  inquired  into,  evidence  pro  and  con  was  offered,  re- 
ceived and  considered.  The  question  of  fact  of  the  mineral 
character  of  the  claim  was  determined  after  a  full,  fair, 
and  comprehensive  trial,  and  on  conflicting  evidence  the  land 
department  finally  determined  the  essential  fact  so  under  con- 
sideration, and  for  all  time  and  all  purposes  that  determina- 
tion stands  as  an  unimpeachable  record  of  the  actual  character 
of  the  land  at  the  time  the  appellant  commenced  his  mineral 
location,  called  the  Cape  Horn,  and  at  all  times  up  to  and 
including  the  date  of  appellant's  application  for  patent.  Un- 
less the  land  department  does  not  possess  the  power  to  de- 
termine the  fact  of  the  character  of  public  lands,  the  deter- 
mination reached  in  the  patent  proceeding  is  binding  on  the 
world.  If  the  land  department  possesses  the  jurisdiction  to 
inquire  into  and  determine  the  fact,  then  its  determination 
is  conclusive,  in  the  absence  of  mistake,  accident,  imposition, 
or  fraud.  The  question  of  the  land  department's  jurisdic- 
tion in  such  case  was  considered  by  the  department  in  the 
light  of  the  public  land  laws  and  the  court  decisions  in  the 
Matter  of  Nichols  and  Smith  on  Rehearing.  The  opinion  is 
written  by  the  First  Assistant  Secretary  of  the  Interior,  and 
bears  date  of  February  5,  1917.  The  conclusion  reached  is 
stated  as  follows:  "Upon  a  careful  review  of  this  question 
and  after  mature  consideration,  the  department  is  convinced 
that  under  the  law  and  authorities  it  possesses  jurisdiction 
and  authority  over  the  subject  matter  of  the  present  case"; 
that  is,  to  determine  the  mineral  character  of  mining  loca- 
tions situated  within  a  national  forest  reserve.  The  law  cited 
in  the  opinion  is  found  in  the  following  statutes:  Sections 
441,  453,  and  2478,  Revised  Statutes  of  the  United  States 
(U.  S.  Comp.  Stats.  1916,  §§  681,  699,  5120) ;  Act  of  Congress, 
February  1,  1905,  c.  288,  33  Stats,  at  Large,  628.  The  au- 
thorities cited  in  the  opinion  are  as  follows :  Low  v.  Katalla 
Co.,  40  L.  D.  534;  Nelson  v.  Brownell,  193  Fed.  641,  113 
C.  C.  A.  509;  Lassley  v.  Broumell,  199  Fed.  772,  118  C.  C.  A. 
362;  Umted  States  v.  Schurz,  102  U.  S.  378,  26  L.  Ed.  167; 
United  States  v.  Beeis,  127  U.  S.  338,  32  L.  Ed.  121,  8  Sup. 
Ct.  Rep.  10S3;  Bishop  v.  Gibbon,  158  U.  S.  155,  39  L.  Ed.  931, 
15  Sup.  Ct.  Rep.  779 ;  Cosmos  Co.  v.  Gray  Eagle  Co.,  190  U.  S. 
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301,  47  L.  Bd.  1064,  23  Sup.  Ct.  Rep.  692 ;  Kvdght  v.  United 
States  Land  Assn.,  142  U.  S.  161,  35  L.  Ed.  974,  12  Sup.  Ct. 
Rep.  258;  Riverside  OU  Co.  v.  Hitchcock,  190  U.  S.  316,  47 
L.  Ed.  1074,  23  Sup.  Ct.  Rep.  698 ;  Brovm  v.  Hitchcock,  173 
U.  S.  473,  43  L.  Ed.  772,  19  Sup.  Ct.  Hep.  485;  McDaid  v. 
Oklahoma  ex  rel.  Smith,  150  U.  S.  209,  37  L.  Ed.  1055,  14 
Sup.  Ct.  Rep.  59 ;  Burfenning  v.  Chicago,  St.  P.  etc.  Ry.,  163 
U.  S.  321,  41  L.  Ed.  175,  16  Sup.  Ct.  Rep.  1018;  Clipper  Min. 
Co.  V.  Eli  Min.  &  Land  Co.,  194  U.  S.  220,  48  L.  Ed.  944,  24 
Sup.  Ct.  Rep.  632;  Cameron  v.  Weedin  (D.  C),  226  Fed.  44; 
Lane  v.  Cameron,  45  App.  t>.  C.  404. 

Both  the  law  and  the  authorities  sustain  the  conclusion 
reached.  The  citation  of  additional  authorities  is  not  re- 
quired. However,  in  Barden  v.  Northern  Pac.  R.  Co.,  154 
U.  S.  324,  38  L.  Ed.  992,  1001,  14  Sup.  Ct.  Rep.  1038,  the 
court  says: 

''It  is  the  established  doctrine,  expressed  in  numerous  de- 
cisions of  this  court,  that  wherever  Congress  has  provided  for 
the  disposition  of  any  portion  of  the  public  lands,  of  a  par- 
ticular character,  and  authorizes  the  officers  of  the  land  de- 
partment to  issue  a  patent  for  such  land  upon  ascertainment 
of  certain  facts,  that  department  has  jurisdiction  to  inquire 
into  and  determine  as  to  the  existence  of  such  facts,  and  in 
the  absence  of  fraud,  imposition,  or  mistake,  its  determina- 
tion is  conclusive  against  collateral  attack." 

In  order  to  recover  in  this  case  the  appellant  must  neces- 
sarily disregard  the  finding  of  the  land  department  to  the 
effect  that  the  land  embraced  within  the  Cape  Horn  lode 
claim  is  nonmineral  in  character.  The  appellant  bases  his 
possessory  title  solely  upon  the  location  commenced  on  the 
tenth  day  of  April,  1902.  The  land  office  has  decided  that 
the  land  embraced  within  such  location  is  nonmineral,  and 
therefore  not  subject  to  location  as  such  under  the  mining 
laws.  The  result  of  that  decision  is  that  appellant's  location 
of  the  Cape  Horn  lode  claim  is  void  ab  initio,  that  it  never 
gave  appellant  any  rights  therein,  and  that  such  actual  pos- 
session as  appellant  had  based  upon  a  mining  location  was  a 
possession  founded  upon  no  right  as  against  the  government 
because  of  the  nonmineral  character  of  the  land.  Appellant's 
possession  was  subject  to  termination  by  the  government  at 
any  time,  and  was  terminable  as  to  the  portion  of  the  min- 
ing claim  described  in  the  permit  issued  to  the  appellee  on 
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the  tenth  day  of  December,  1913.  The  appellant  attacks  the 
judgment  of  the  Secretary  of  the  Interior  denying  the  right 
of  Cameron  to  continue  in  possession  or  exploration  of  the 
claims  rejected  and  locations  canceled,  and  the  order  expressly 
declaring  that  the  land  covered  by  such  canceled  locations 
is  a  part  of  the  Grand  Canyon  national  monument. 

In  answer  to  all  of  the  appellant's  arguments  put  forth 
upon  every  feature  of  this  contention,  it  is  sufficient  to  say 
that,  at  the  time  the  appellant  initiated  his  location,  and  at 
the  time  he  applied  for  a  patent,  the  land  located  and  applied 
for  was  not  in  character  land  subject  to  be  disposed  of  under 
the  mining  laws.  From  the  beginning  it  was  of  the  charac- 
ter of  land  subject  to  be  set  aside  and  included  in  a  national 
monument,  and  did  not  lose  such  character  by  having  been 
covered  by  appellant's  mineral  location,  and  having  been  in 
the  actual  possession  of  the  claimant  claiming  by  right  of 
such  void  location.  We  may  concede  that  the  land  depart- 
ment has  no  jurisdiction  to  cancel  a  mining  location,  yet  the 
effect  is  the  same  where  the  land  department  decides  that  the 
land  embraced  within  the  boundaries  of  a  mining  location  was 
as  a  fact  nonmineral  in  character,  and  therefore  not  subject 
to  location  under  the  mining  laws.  Where  such  decision  be- 
comes final,  certainly  the  claimant  can  assert  no  rights  de- 
pendent thereon,  and  while  the  evidences  of  location  are  not 
physically  brought  before  the  department  and  canceled,  the 
decision  is  efficient  and  siifficient  to  extinguish  absolutely,  and 
forever,  all  force  and  effect  said  location  presumably  ever 
had,  and  to  destroy  such  location  and  all  evidence  thereof  for 
any  purpose. 

Any  attempt  on  the  part  of  the  claimant  to  thereafter  as- 
sert any  right  based  upon  said  location,  so  decided  invalid, 
is  a  collateral  attack  upon  the  decision  and  without  effect. 
Hence  the  appellant  has  failed  to  show  any  right  to  the  pos- 
session of  the  land  here  in  question  superior  to  the  appellee's 
right.  No  right  at  all  which  the  courts  can  regard  as  a  right 
to  possession  has  been  shown  by  the  plaintiff. 

True,  the  plaintiff  offered  in  evidence  a  judgment  of  the 
district  court  of  the  fourth  judicial  district  of  the  territory 
of  Arizona,  in  and  for  the  county  of  Coconino,  rendered  in 
an  action  entitled  Ralph  H.  Cameron  against  Grand  Canyon 
Railroad  Co.,  wherein  language  appears  purporting  to  ad- 
judge plaintiff  the  owner  of  the  Cape  Horn  lode  claim,  and 


Digitized  by  LjOOQIC 


254  Hunt  v,  Campbell.  [19  Ariz. 

all  thereof,  except  that  portion  claimed  by  the  railroad  com- 
pany as  a  right  of  way.  The  court  in  that  case  was  not  called 
upon  to  determine  the  mineral  character  of  the  land  withia 
the  mineral  location,  and  did  not  determine  that  question. 
The  court  found  as  a  fact  that  the  railroad  acquired  its  rights 
to  the  land  in  conflict  with  the  location  of  Cameron  at  a  time 
prior  in  date  to  Cameron's  location,  and  hence  acquired  a 
prior  right.  The  judgment  would  have  been  the  same  in 
effect  if  the  court  should  have  found  as  a  fact  that  the  loca- 
tion of  the  mining  claim  was  absolutely  void..  That  portion 
of  the  judgment  purporting  to  quiet  Cameron's  title  in  and 
to  the  balance  of  tEe  mining  claim  not  covered  by  the  rail 
road's  right  of  way  was  clearly  beyond  the  issues  involved. 
However,  the  government  was  not  a  party  to  that  action,  and 
was  not  bound  by  the  broad  decision  rendered,  if  rendered 
with  jurisdiction  of  the  subject  matter. 

The  order  of  the  trial  court  is  without  reversible  error^  and 
should  be  affirmed. 

FBANKLm,  C.  J.,  and  BOSS,  J.,  concur. 


[CiTil  No.  1588.    FUed  December  22,  1917.] 
[169  Pa«.  696.] 

GEORGE    W.    P.    HUNT,    Appellant,    v.    THOMAS    B. 
CAMPBELL,  AppeUee. 

1.  Appeal  and  E!brob — Bjevikw — Waiver  of  Ebbobs. — ^Where  no  preju- 

dice by  reason  of  defects  in  the  pleadings  resulted  to  either  partj. 
and  by  stipulation  they  entered  into  trial  of  the  election  contest  on 
the  merits,  exceptions  to  the  pleadings  will  be  deemed  waived. 

2.  Judgment— Evidence— Suspicion. — ^No  court  can  render  a  judgment 

on  suspicion.        * 

3.  Evidence — Pbesumptions — Official  Acts. — There  is  a  presumption 

that  public  officials  acted  in  good  faith. 

4.  Elections — Contests — ^Rejection  of  Pbbcinct  Votes. — The  courts 

will  reject  the  votes  of  an  entire  precinct,  and  disfranchise  all  of 
the  electors  only  where  an  imperative  public  necessity  requires,  and 
it  is  impossible  to  compute  the  wrong  requiring  the  rejection  of 
some  of  the  ballots. 
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5.  Appeal  and  EsBOBr— Beview — Findings. — The  appellate  court  ia  not 

pennitted  to  look  beMnd  the  findings  of  the  trial  oourt^  when  it  is 
a  matter  of  weighing  the  endence,  or  pertaining  to  the  credibility 
of  the  witneenes. 

6.  Elections — ^Bbjection  ov  Ballots — ^Preoino!P— Election  Officials. 

Though  some  of  the  election  officials  of  a  precinct  were  not  residemts 
of  that  particular  precinct,  as  required  by  law,  the  whole  of  the 
ballots  of  the  precinct  will  not  for  that  reason  be  rejected,  where 
the  objection  was  not  raised  until  after  the  election;  for,  there  be- 
ing nothing  in  the  statute  requiring  rejection  in  such  case,  the 
courts  will  construe  the  statute  as  directory,  and  not  mandatory. 

7.  Elections — Contests — Pbatjd — ^Buboen  of  Proof. — Fraud  is  never 

presumed,  but  must  be  alleged  and  proven;  therefore  a  party  seek- 
ing to  overcome  the  prima  facie  case  made  by  the  election  returns 
on  the  ground  that  certain  ballots  had  been  fraudulently  changed  and 
counted  must  produce  sufficient  proof  to  establish  the  charge. 

8.  Elections — Contests — Fraud — Evidence. — ^An  election   fraud,  like 

any  other  fact,  may  be  proven  by  circumstantial  evidence,  but  the 
quantum  of  proof  must  be  sufficient  to  establish  the  fraud. 

[As  to  competency  of  circumstantial  evidence  to  prove  for  whom 
illegal  votes  were  cast  at  election,  see  note  in  Ann.  Oas.  1912C,. 
522.] 

9.  Evidence  —  Admissibility — ^Hearsat — Admissions. — Testimony  that 

an  election  official  told  a  third  person  that  another  official  fraud- 
nlenlly  changed  numerous  ballots,  and  that  he  changed  only  one 
ballot,  is  inadmissible,  being  hearsay,  in  so  far  as  the  election  official 
described  the  acts  of  his  fellow  official,  though  admissible  as  an  ad- 
mission with  respect  to  the  election  official's  own  misdeed. 

10.  Elections — Ballots — Fraud. — In  an  election  contest  evidence  held 
insufficient  to  show  that  election  officials  changed  ballots  from  one 
candidate  to  another,  and  to  warrant  the  court  in  taking  votes  from 
the  contestant  and  giving  them  to  the  oontestee. 

11.  Elections — Fraud — Mutilated  Ballots. — The  returns  of  the  offi- 
cial board  are  prima  facie  evidence  of  the  votes  cast,  and  though  an 
inspection  of  the  ballots  showed  mutilation  and  alteration,  the  court 
cannot  without  any  other  evidence  take  votes  from  one  candidate 
and  give  them  to  another,  for  to  destroy  the  credit  of  the  official 
returns  there  must  be  unequivocal  evidence  of  fraud,  and  if  the 
circumstances  of  the  case  can  be  explained  upon  the  hypothesis  of 
good  faith,  that  explanation  will  prevail. 

12.  Elections — Ballots — Consideration. — ^Where  the  baUots  of  a  pre- 

cinct were  never  canvassed  by  the  board  of  supervisors,  and  were 
certified  as  missing,  a  package  of  ballots  purporting  to  be  those  of 
the  missing  precinct  cannot,  where  they  were  not  preserved  in  com- 
pliance with  the  statute,  be  considered,  the  eounty  treasurer  having 
discovered  them  in  his  office  at  the  time  he  was  packing  the  other 
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ballots  to  bring  them  into  court,  the  ballots  so  found  having  been, 
plaeed  in  the  treasurer's  office  by  persons  unknown. 

13.  Elections  —  Eetubns — Certipication — Considebation. — Civil  Code 
of  1W3,  paragraph  3003,  declares  that  the  board  of  supervisors  of 
&  county  must  meet  on  the  second  Monday  after  each  election  to 
canvass  the  returns.  Paragraph  3004  declares  that,  if  at  the  time 
of  meeting  the  returns  from  each  precinct  in  which  polls  were 
opened  have  been  received,  the  board  must  canvass  such  returns,  but, 
if  all  the  returns  have  not  been  received,  the  canvass  must  be  post- 
poned until  all  returns  are  received,  or  six  postponements  have  been 
had.  The  board  of  supervisors  of  a  county  met  on  the  second  Mon- 
day after  the  election  and  canvassed  the  returns  from  the  precincts 
that  had  been  received,  but  entered  on  its  minutes  an  order  of  ad- 
journment before  the  expiration  of  the  six-day  period  without  can- 
vassing the  returns  from  a  particular  precinct  which  were  duly  re- 
ceived within  the  time  the  board  is  required  to  be  in  session  to  make 
the  canvass.  Thereafter  the  board  reconvened  within  the  six-day 
period  and  canvassed  the  returns.  Held,  that  the  returns  of  such 
precinct  should  be  considered;  the  first  adjournment  of  the  board 
being  improper. 

14.  Mandamus  —  Gompellino  Canvass  or  ELEonoN  Beturns.  —  Thtf 
board  of  county  supervisors,  which  is  required  to  canvass  returns  of 
an  election  may,  by  mandamus,  be  compelled  to  canvass  the  returns, 
where  it  failed  to  perform  its  duty  as  required  by  law. 

16.  Elections — ^Ballots — Duty  of  Voter. — Civil  Code  of  1918,  para- 
graph 2M0,  declares  that  any  person  desiring  to  vote  for  all  of  the 
candidates  of  any  political  party  may  do  so  by  placing  a  cross  in 
the  square  at  the  top  of  the  column  under  the  name  of  such  party, 
otherwise  he  may  vote  for  any  candidate  by  placing  his  cross  in  the 
square  opposite  the  name  of  such  candidate;  while  paragraph  2941 
provides  for  notice  to  voters  to  put  an  ]^  in  the  square  after  the  name 
of  each  candidate  they  wish  to  vote  for.  Paragraph  2943  provides 
that  the  voter  shall  mark  his  ballots  in  the  voting  booth,  and  that 
he  may  write  the  name  of  any  person  on  the  blank  lines  below  tbe 
names  of  the  candidates  printed  on  the  ballot  for  the  particular 
office  for  which  he  desires  to  vote  for  such  person,  and  mark  the 
same  with  an  X  in  the  square  opposite  the  blank  line.  Paragraph 
2955  further  provides  for  the  preparation  of  ballots  by  voters. 
Held  that,  as  one  too  illiterate  to  mark  his  ballot  substantially  as 
the  law  directs  cannot  for  that  reason  be  assisted,  no  person  being 
entitled  to  assistance  except  in  the  case  of  physical  disability,  as 
prescribed  by  paragraph  2958,  a  voter  must  express  his  choice  sub- 
stantially in  the  manner  provided  by  statute,  or  his  ballot  cannot  be 
counted. 

16.  Elections  —  Ballots  —  Counting.  —  Civil  Code  of  1913,  paragraph 
2932,  prescribing  the  form  of  ballots,  provides  &  separate  column 
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within  yertieal  lines  on  the  ofBeial  ballot  for  each  political  party  re- 
quiring the  names  of  all  candidates  of  a  particular  party,  except 
judges  and  members  of  the  tax  commission,  to  appear  within  the 
column  set  apart  for  that  political  party,  and  after  the  name  of 
each  candidate  within  the  column  a  dotted  line  is  run  to  a  square 
placed  within  each  column  opposite  the  name  of  the  candidate. 
Paragraphs  2940,  2941,  and  2943  provide  that  the  voter,  if  not  de- 
siring to  vote  a  straight  ticket  by  marking  an  X  in  the  square  at 
the  top  of  the  party  column,  shall  mark  an  X  in  the  squares  oppo- 
site and  to  the  right  of  the  names  of  the  individual  candidates. 
Ballots  on  which  the  voter  had  marked  an  X  in  the  square  within 
the  lines  of  the  Prohibition  column  opposite  the  place  where  the 
name  of  the  Prohibition  candidate  for  Governor,  if  there  had  been 
one,  should  have  appeared,  were  counted  for  the  Republican  candi- 
date, although  the  column  of  the  Republican  party  was  to  the  left 
of  that  for  the  Prohibition  party.  Held,  that  such  ballots  should 
not  have  been  counted  for  the  Republican  candidate;  there  being 
nothing  to  show  that  the  voter  intended  to  vote  for  him,  although 
his  name  happened  to  be  closest  to  the  square  marked. 

17.  Elections  —  Ballots  —  Mabkino.  —  A  voter  marked  an  X  in  the 
square  at  the  top  of  the  party  column  and  placed  a  separate  X  in 
the  squares  after  the  names  of  all  other  party  candidates  than  the 
candidate  for  Governor.  CSvil  Code  of  1913,  paragraphs  2940,  2941, 
authorizes  the  voting  of  a  straight  party  ticket  by  placing  an  X  in 
the  square  at  the  top  of  the  party  column,  and  authorize  an  elector 
not  voting  a  straight  ticket  to  vote  for  any  candidate  by  placing  his 
X  in  the  square  opposite  the  name  of  each  candidate.  Paragraph 
2959  declares  that,  if  the  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  an  office,  or  if  for  any  reason  it  is  impos- 
sible to  determine  his  choice  for  any  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  such  office;  while  paragraph  2979  declares 
that,  if  the  names  of  more  persons  are  designated  on  any  ballot  for 
the  same  office  than  are  to  be  chosen  for  such  office,  then  all  the 
names  designated  for  such  office  shall  be  rejected.  Held  that,  as 
the  marking  of  additional  crosses  in  the  squares  opposite  the  names 
of  the  individual  candidates  added  nothing  to  the  efficacy  of  the 
cross  in  the  party  column,  and  did  not  appear  to  be  distinguishing 
marks,  the  ballot  should  be  counted  for  the  party  candidate  for 
Governor. 

18.  Elections — Ballots — ^Masking. — ^Where  ballots  having  an  X  at  the 

top  of  a  party  column  were  marked  with  an  X  in  the  square  after 
the  name  of  a  candidate  of  another  party,  the  ballots  as  to  such 
office  must  be  rejected;  there  being  a  candidate  for  such  office  in 
the  party  column  so  marked. 

19.  Elections — Ballots — Counting. — Where  ballots  were  marked  with 

a  cross  or  X  in  the  square  of  one  party  column,  and  an  X  in  the 
square  at  the  top  of  another  party  column,  but  one  of  the  parties 
XIX  Aril.— 17 
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80  voted  for  had  no  candidate  for  Governor,  the  ballots  should  be 
counted  for  the  other  party  candidate  for  that  office. 

20.  Elections  —  Ballot  —  Consideration — Counting. — Ballots  marked 

with  a  cross  or  X  in  the  square  at  the  top  of  one  party  column,  and 
which  were  marked  with  a  cross  in  the  square  opposite  the  name  of 
the  candidate  of  another  party  for  Governor,  may  be  counted  for 
such  candidate,  where  the  party  whose  column  was  marked  with  an 
X  submitted  no  candidate  for  that  office. 

21.  Elections — ^BAi4iOT — Conside&ation — ^Countino. — ^Ballots  in  which 

the  name  of  a  candidate  was  written  in,  but  no  X  was  marked  in 
the  square  opposite  his  name,  either  as  printed  on  the  ballot  or  so 
written  thereon,  cannot  be  counted;  Civil  Code  of  1&13,  para^rraph 
2932,  declaring  that  in  the  column  at  the  right  of  the  name  of  the 
candidate  and  on  the  same  line  there  shall  be  a  space  so  inclosed  as 
to  make  a  square  in  which  the  voter  may  designate  his  choice  by  an 
X,  and  below  such  name  shall  be  placed  as  many  blank  lines  as 
there  are  offices  of  the  kind  to  fill,  and  in  like  manner  a  square  shall 
be  placed  after  such  blank  space  in  which  blank  space  the  voter  may 
write  the  names  of  any  person  or  persons  for  whom  he  desires  to 
vote,  and  in  the  squares  opposite  shall  designate  his  choice  by  an  X 
as  in  the  case  of  printed  names. 

22.  Elections  —  Ballots  —  Consideration — ^**St.  Anthony's  Oboss"— 

'*St.  Andrew's  Cross"  —  "Latin  Cross"  —  "Greek  Cross."  —  Civil 
Code  of  1913,  paragraphs  2929,  2940,  2941,  2943,  referring  to  the 
means  by  which  a  voter  shall  express  his  selection,  require  the  vot- 
ing squares  to  be  marked  with  a  cross,  although  in  some  instances 
the  statute  refers  to  such  cross  as  an  X.  There  are  four  principal 
forms  of  the  cross:  the  St.  Andrew's  cross,  which  is  made  in  the 
form  of  an  X;  the  Latin  cross  i",  as  used  in  the  crucifixion;  3t> 
Anthony's  cross,  which  is  made  in  the  form  of  a  T;  and  the  Greek 
cross,  -|. ,  which  is  made  by  the  intersection  at  right  angles  of  lines 
at  their  center  point.  A  cross  practically  in  the  form  of  a  Y  is 
used  in  certain  departments  of  applied  science.  Held  that,  as  a 
cross  is  in  many  varyiug  forms,  a  ballot,  if  marked  with  a  symbol 
indicating  that  the  voter  made  a  bona  fide  effort  to  make  a  cross 
and  mark  it  substantially  within  the  square,  should  be  counted,  al- 
though the  cross  was  not  perfect,  and  was  not  exactly  in  the  form 
of  an  X. 

23.  Elections — Ballots — ^Distinguishinq  Mark. — ^Where  a  voter  wrote 

the  word  "Yes"  in  the  voting  square  opposite  a  candidate's  name, 
and  over  the  word  marked  a  cross,  and  it  did  not  appear  that  he 
intended  to  place  a  distinguishing  mark  on  his  ballot,  but  merely 
wished  to  emphasize  his  choice,  the  ballot  should  be  counted. 

24.  Elections  —  Ballots  —  Marking.  —  Ballots  marked  with  the  word 
"Yes"  at  the  top  of  the  party  column  or  with  the  word  "Yes"  after 
the  name  of  a  candidnte  should  not  be  counted,  not  being  marked 
with  a  cross  in  the  square  as  required. 
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25.  Elections — ^BiXLors — ^Distikouishinq  Mabk. — ^Where  there  was  no 

evidence  that  the  voter  who  marked  his  ballot  with  a  cross  and  wrote 
in  the  word  "Tes"  on  the  dotted  line  after  the  name  of  a  candidate 
intended  to  place  a  distinguishing  mark  thereon,  it  appearing  that 
he  merely  wished  to  emphasize  his  choice,  the  ballot  should  be 
counted. 

26.  Elections — Ballots — Choss. — ^Where  a  ballot  was  marked  with  in- 
tersecting lines  which  would  have  been  in  the  form  of  an  X  had  the 
lines  been  prolonged,  and  there  was  the  faintest  intersection  of  the 
lines,  such  ballot  should  be  counted,  showing  an  honest  effort  to 
mark  a  cross. 

27.  Elections — Ballots — Ceosses. — ^Ballots  marked  with  vertical  lines 
in  the  voting  squares  or  with  diagonal  lines,  where  there  was  only 
one  line  and  no  showing  of  an  attempt  to  make  the  cross,  should  not 
be  counted. 

28.  Elections  —  Ballots  —  Crosses.  —  Where  the  ballot  in  the  voting 
square  at  the  top  of  a  party  column  was  marked  with  a  cross,  it  will 
not  be  rejected  because  the  lines  of  the  cross  ertended  somewhat 
below  the  lower  lines  of  the  square;  it  not  being  contended  that 
this  was  a  distinguishing  mark. 

29.  Elections — Ballots — Ceosses. — ^Where  crosses  with  which  ballots 
were  marked  showed  that  the  voters  were  suffering  with  palsy  or 
unsteady  hands,  but  indicated  an  attempt  to  make  a  proper  cross, 
they  should  be  counted. 

80.  Elections — Ballots — Ceosses — Check — Mabxs. — ^A  ballot  marked 
with  a  check  mark  in  the  voting  square  instead  of  a  cross  cannot  be 
counted. 

81.  Elections  —  Ballots  —  Ceosses.  —  A  ballot  marked  with  the  flgnre 

1  in  the  voting  square  cannot  be  counted  for  the  candidate,  partic- 
ularly where  the  elector  made  excellent  crosses  in  other  places  in 
his  ballot. 

82.  Elections  —  Ballots  —  Distxnguishino  Mabks.  —  A  ballot  marked 

with  a  proper  cross  should  be  counted,  although  the  elector  made 
more  lines  than  necessary;  it  not  being  contended  that  such  lines 
amounted  to  distinguishing  marks. 

33.  Elections — Ballots — Cross. — ^Ballots  marked  with  a  cross  in  the 
square  opposite  the  dotted  lines  left  blank  under  the  name  of  a 
candidate  to  enable  the  voter  to  express  his  choice  by  writing  in  the 
name  of  any  one  desired  cannot  be  counted  as  a  vote  for  the  candi- 
date on  the  theory  that  the  voter  might  have  been  suffering  from 
astigmatism,  the  statute  prescribing  the  means  for  a  voter  under 
physical  disability  to  obtain  assistance,  and  the  theory  of  astig- 
matism being  weakened  by  the  fact  that  the  voter  in  other  places 
properly  marked  his  ballot. 

34.  Elections — Ballots — ^Distinguishing  Mark. — Civil  Code  of  1913, 
paragraph  2982,  declares  that,  when  a  ballot  found  in  any  ballot- 
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box  bears  upon  it  any  device  or  color,  or  thing,  or  is  folded  in  a 
manner  intended  to  designate  or  impart  knowledge  of  the  person 
who  voted  such  ballot,  it  must  be  rejected.  Paragraph  2983  de- 
clares that,  when  the  board  of  election  rejects  a  ballot,  it  must  at 
t&e  time  of  such  rejection,  cauab  to  be  made  thereon  and  signed  by 
&  majority  of  the  board  an  indorsement  of  such  rejection,  and  of 
the  causes  thereof;  while  paragraph  2984  declares  that  all  rejected 
ballots  must  be  preserved  and  returned  in  the  same  manner  as  other 
ballots.  Paragraph  2985  declares  that,  whenever  a  question  arises 
in  the  board  as  to  the  legality  of  a  ballot  or  any  part  thereof,  and 
the  board  decides  in  favor  of  the  legality,  such  action,  together  with 
a  concise  statement  of  the  facts  that  gave  rise  to  the  objection, 
must  be  indorsed  upon  the  ballot  and  signed  by  a  majority  of  the 
board.  Held  that,  as  it  is  not  every  unauthorized  mark^on  a  ballot 
or  peculiar  method  of  folding  that  will  warrant  its  rejection,  and 
a  ballot  can  only  be  rejected  when  it  is  marked  or  folded  in  such  a 
manner  as  to  designate  or  impart  knowledge  of  the  person  who 
voted,  election  officers  should  at  the  time  of  counting  ballots  make 
records  of  any  distinguishing  marks,  and  ballots  bearing  no  nota- 
tion by  election  officers  as  to  distinguishing  marks  should  not  there^ 
after,  merely  because  found  to  bear  unauthorised  marks,  be  re- 
jected; it  not  appearing  who  put  the  marks  thereon  or  that  they 
tended  to  disclose  knowledge  of  the  voter. 

85.  Elections  —  Ballots -— Distinouishino  Mabks.  —  Where  a  voter 
marked  his  cross  in  the  Democratic  column  at  the  top  of  the  ballots, 
and  then  drew  a  line  to  the  space  where  the  names  of  the  Demo- 
cratic candidates  for  presidential  electors  were  printed,  and  along 
this  line  wrote  the  word  "Wilson,"  the  ballot  should  be  rejected 
under  Civil  Code  of  1913,  paragraph  2982,  providing  for  the  rejec- 
tion of  ballots  bearing  distinguishing  marks;  the  voter  having  de- 
liberately placed  on  his  ballot  an  unauthorized  mark. 

86.  Elections  —  Ballots — Distinouishino  Mabks. — ^Under  such  para- 
graph, where  a  voter  having  marked  a  cross  in  the  square  at  the  top 
of  the  Democratic  column,  and  in  the  square  for  voting  on  an  initia- 
tive petition  drew  an  oblique  line  extending  it  beyond  the  square, 
and  then  in  large  letters  wrote  the  words,  "I  vote  Yes,"  heavily 
underscored,  the  ballot  should  be  rejected  as  bearing  a  distinguish- 
ing mark;  the  voter  having  deliberately  placed  thereon  an  unauthor- 
ized mark. 

•87.  Elections  —  Contest  —  Review  —  Questions  fob  Detebmination. 
Where  the  rejection  or  retention  of  the  votes  from  a  particular  pre- 
cinct could  not  affect  the  result  of  the  election,  the  question  whether 
such  precinct  should  or  should  not  have  been  counted  need  not  be 
determined  on  appeal  in  an  election  contest. 

38.  Elections  —  Contest  —  Review  —  Assignment  of  Ebbob  —  Condi- 
tional Assignments. — Where  the  contestee  made  a  number  of  as- 
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signments  provisionally,  that  is,  if  the  court  rejected  a  partiealar 
precinct,  then  the  contested  urged  the  rejection  of  certain  other 
precincts,  such  conditional  assignments  need  not  be  considered  by 
the  appellate  court,  where  it  did  not  determine  the  question  of  the 
rejection  of  the  particular  pretinct,  on  the  ground  that  the  ret«i- 
tion  or  rejection  of  the  votes  thereof  would  not  affect  the  result. 
89.  Elections — Contest — ^Ballots — Admissibility. — Where  ballots  are 
preserved  in  strict  accordance  with  the  statutory  requirements,  thej 
are  admissible  in  evidence  without  further  proof. 

40.  Elections — Contest — ^Riqht  oi>  Bsyiew. — ^A  judgment  in  an  elec- 
tion contest  case  is  an  appealable  one. 

41.  Elections — Contests — Costs. — Ae  it  is  only  by  special  statute  in 

an  election  contest  that  the  prevailing  party  may  be  allowed  judg« 
ment  for  costs,  a  party  prevailing  in  an  election  contest  is  not  en^ 
titled  to  costs  other  than  those  prescribed  by  Civil  Code  of  1913) 
paragraph  3069,  allowing  compensation  of  the  persons  making  in- 
spection of  the  ballots  in  preparation  for  the  trial  of  the  contest  to 
be  taxed  against  the  defeated  party  as  costs. 

42.  Elections — Appeal — Costs — Allov^ance. — A  judgment  in  an  elec- 
tion contest  being  appealable,  costs  of  appeal  may  be  allowed  to 
the  successful  party. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa..   R.  C.  Stanford,  Judge.    Reversed. 

Mr.  Eugene  S.  Ives,  Mr.  F.  C.  Struckmeyer,  Mr.  Thomas 
W.  Nealon  and  Mr.  Louis  B.  Whitney,  for  Appellant. 

Mr.  Richard  E.  Sloan,  Mr.  John  H.  Campbell,  Messrs.  But 
lard  &  Jacobs  and  Mr.  J.  L.  Gust,  for  Appellee. 

FRANKLIN,  C.  J.— This  is  an  election  contest.  At  the 
general  election  held  in  the  state  of  Arizona  on  the  seventh 
day  of  November,  1916,  the  contestant,  who  is  the  appellant! 
here,  and  the  contestee,  who  is  the  appellee,  were  rival  candi- 
dates for  the  office  of  Governor.  On  the  face  of  the  official 
returns  made  to  the  Secretary  of  State  and  canvassed  by  him 
the  contestee  received  the  highest  number  of  votes  given  for 
any  candidate  for  the  office.  The  Secretary  of  State  there- 
upon, as  the  law  provides,  declared  the  contestee  elected  to. 
the  office  of  Governor  of  Arizona,  and  in  due  course  issued 
and  delivered  to  the  contestee  a  certificate  of  his  election. 
The  superior  court  in  which  the  contest  was  tried  found  that, 
the  number  of  legal  votes  cast  at  said  election  for  the  con- 
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testee,  Thomas  E.  Campbell,  was  28,151,  and  that  the  number 
of  legal  votes  cast  at  said  election  for  the  contestant,  George 
W.  P.  Hunt,  was  28,084.  Thereupon  the  court  gave  judg- 
ment that  said  contestee,  Thomas  E.  Campbell,  was  duly 
elected  to  the  office  of  Governor  of  the  state  of  Arizona  at  said 
election,  and  was  and  is  entitled  to  the  said  certificate  of  elec- 
tion issued  to  him. 

Exceptions  to  the  pleadings  upon  which  the  contest  case 
w:as  tried  have  been  taken  by  both  parties.  In  view,  however, 
of  the  stipulation  entered  into  by  the  parties  for  the  trial 
of  the  contest,  and  the  parties  having  joined  issue  upon  the 
disputed  points,  neither  party  being  restricted  in  the  offer  of 
proof  by  reason  of  any  technical  objection  to  the  pleadings, 
and  no  prejudice  resulting  either  to  the  contestant  or  con- 
testee, it  is  obvious  that  this  case  ought  to  be  decided  upon 
its  merits,  and  these  objections  to  the  pleadings  be  deemed 
waived  by  the  respective  parties. 

The  official  returns  of  the  canvass  of  precinct  No.  1  in  Doug- 
las, Cochise  county,  show  that  contestant  received  229  votes 
and  the  contestee  received  106.  During  the  progress  of  the 
contest  trial  the  contestee  amended  his  answer  and  attacked 
this  precinct  on  the  ground  of  fraud.  It  is  alleged  in  the 
amended  answer  that : 

''By  reason  of  misconduct  on  the  part  of  the  election  board 
of  precinct  No.  1  in  Douglas,  Cochise  county,  Arizona,  at  said 
election,  a  large  number  of  ballots  that  had  been  properly 
and  duly  marked  by  the  voters  who  cast  the  same  so  as  to 
indicate  their  intent  to  vote  for  contestee  were  fraudulently 
changed  by  members  of  said  election  board  by  the  partial 
erasure  of  the  marks  placed  thereon  by  said  voters  and  by 
fraudulently  placing  other  marks  thereon  and  said  ballots  so 
fraudulently  changed  and  marked  by  said  election  board  were 
wrongfully  counted  for  contestant,  and  the  number  of  these 
were  123  or  more." 

Thenceforward  the  heat  of  the  contest  raged  furiously 
around  Douglas  No.  1.  It  became  the  very  head  and  front 
of  the  engagement,  and  its  disposition  is  decisive  of  the  con- 
test. Nothing  apparently  has  been  left  undone  to  picture 
before  the  court  the  conditions  existing  there  on  election  day, 
even  to  the  most  minute  particulars  and  trivial  circumstances. 

The  Thiel  Detective  Service  Company  of  Los  Angeles,  Cali- 
fornia, was  employed  in  behalf  of  the  contestee  to  furnish  evi- 


Digitized  by  LjOOQIC 


Dec.  1917.]  Hunt  v.  Campbell.  263 

dence  regarding  conditions  in  Douglas  No.  1.  Quite  a  num- 
ber of  their  men  were  detailed  upon  the  case  with  instructions 
to  get  acquainted  with  persons  who  had  knowledge  of  what 
went  on  in  Douglas,  and  especially  with  the  election  board, 
and  particularly  Art  Pearson.  They  appear  to  have  done 
their  work  thoroughly  in  ferreting  out  every  clue  and  circum- 
stance obtainable.  Attorneys  for  contestant  assert  that  these 
detectives  admit: 

''That  their  chief  asset  in  the  successful  conduct  of  their 
^profession'  is  the  natural  or  acquired  habit  of  successful 
mendacity  and  deceit." 

This  assertion  is  based,  perhaps,  only  upon  their  inference 
from  the  evidence,  but  it  does  appear  that  an  ability  to  be 
effective  or  obtain  a  given  result  is  an  important  factor  in 
obtaining  and  upbuilding  a  profitable  employment  in  this 
line  of  endeavor.  Like  the  pupils  of  Wackf  ord  Squeers,  who, 
before  spelling  the  word,  were  told  to  go  out  and  wash 
WINDEH,  and,  after  the  washing  is  done,  come  bank  and 
spell  winder.  The  evidence  they  produce,  however,  when 
competent  and  material,  is  legitimate  evidence,  and  an  appel- 
late court  will  attach  to  it  that  weight  and  that  credibility 
given  by  the  trial  court;  no  more,  no  less.  Wide  publicity 
has  been  given  to  alleged  fraudulent  practices  in  this  Douglas 
No.  1.  In  this  country  every  individual  has  a  right  to  pri- 
vate judgment,  and  may  offer  his  sentiments  freely  to  others. 
Private  judgment  has,  no  doubt,  been  published  many  times, 
and  perhaps  so  often  tinctured,  as  might  be  expected,  with 
party  bias  or  with  party  prejudice.  In  the  fervor  of  political 
contests  this  must  be  exi)ected.  Then  we  have  the  warmth 
of  discussion  in  the  oral  argument  of  counsel  before  the  bar 
of  the  court,  in  which  this  charge  of  fraud  is  vehemently 
asserted,  to  invigorate  our  solitary  study  of  the  case  in  the 
dispassionate  temperature  of  the  judicial  chambera  All  of 
this  stimulates  our  powers  for  cool  and  solid  judgment. 
Recollecting  the  weakness  of  our  judgments  and  the  vain  pre- 
sumption of  hastily  deciding  on  important  subjects  without 
mature  deliberation  and  the  thorough  knowledge  of  the  facts 
presented  by  the  record  in  a  given  case,  the  people  have 
adopted  a  legal  code  by  which  the  judgments  of  their  courts 
are  to  be  regulated,  and  which  body  of  rules  their  judicial 
officers  are  commanded  to  obey,  and  by  this  legal  code  the 
court  is  not  permitted  to. found  its  decrees  upon  public  rumor. 
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or  upon  evidence  about  which,  a  mere  theory,  suspicion,  or 
conjecture  may  be  maintained.  The  opinions  of  the  court 
are  published  to  the  world  and  remain  upon  its  archives  for 
all  time,  and  their  errors  and  injustice,  if  any,  may  be  de- 
tected and  exposed.  We  have  this  high  responsibility  at  the 
bar  of  the  public.  And  though  it  may  be  thought  by  some 
that  a  court  would  be  disposed  to  promote  the  views  of  a 
party,  such  considerations  would  make  it  tremble  at  the  idea 
of  doing  this  were  it  not  moved  otherwise  by  the  pride  of  its 
reputation  and  honor. 

To  be  impartial  and  correct  is  therefore  our  duty.  If, 
under  the  facts  of  the  case  and  by  the  rules  of  law,  the  con- 
testant is  entitled  to  the  votes  of  this  precinct,  he  ought  to 
have  them,  and  this  court  must  not  be  deterred  in  the  per- 
formance of  a  duty  so  plain  by  any  reason  of  the  political 
affiliation  of  its  members,  or  because  to  some  its  judgment  for 
considerations  of  such  a  character  may  appear  not  to  be  im- 
partial unless  it  be  against  the  contestant  or  unfair  to  him. 
It  must  be  kept  in  mind  that  no  court  in  Christendom  is  per- 
mitted to  found  its  judgment  upon  mere  suspicion  and  con- 
jecture of  wrongdoing,  but,  unless  there  be  satisfactory  evi- 
dence to  the  contrary,  to  look  upon  the  acts  of  public  officials 
with  a  presumption  of  their  rectitude  and  good  faith. 

*'In  no  case  is  it  more  imperative  than  in  election  contests 
that  the  maxim  should  be  applied  that  the  burden  of  proving 
fraud  is  upon  him  who  alleges  it.  It  ought  never  to  be 
inferred  from  slight  irregularities,  unconnected  with  incrimi- 
nating circumstances ;  nor  should  it  be  held  as  established  by 
mere  suspicions,  often  having  no  higher  origin  than  partisan 
bias  and  political  prejudices."  Bingham  v.  Broadwell,  73 
Neb.  605,  103  N.  W.  323. 

Thus  prepared,  we  shall  look  at  the  charge  of  fraud  in 
Douglas  precinct  No.  1,  and,  putting  it  with  the  recorded  facts 
in  the  retort  and  by  the  aid  of  legal  principles  then  with 
some  violence  of  fire,  discover,  if  we  may,  what  of  dross  and 
alloy  is  to  be  found  in  all  this. 

At  first  the  court  rejected  the  entire  precinct,  but  later,  on 
more  mature  reflection  and  deliberate  consideration,  the  rul- 
ing was  set  aside.     Said  the  court: 

*'I  have  heard  the  evidence,  and  I  now  give  those  votes  to 
Campbell  that  I  feel  were  taken  from  Campbell  and  given  to 
Hunt.    By  Mr.  Ives:  When?    By  the  Court:  At  some  time 
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during  the  count  or  shortly  afterward,  somewhere  along  there. 
By  Mr.  Bullard:  And  the  tally  sheets  should  show  42  more 
votes  for  Campbell  and  42  less  for  Hunt!  By  the  Court: 
Yes;  that  is  all." 

The  contestee  assigns  error  as  follows: 

''The  court  erred  in  rescinding  its  ruling  striking  out  the 
precinct  of  Douglas  No.  1  for  the  reason  that  the  evidence 
shows  gross  misconduct  and  actual  fraud  to  have  been  com- 
mitted by  the  election  oflScers  therein  as  follows:  The  court 
found  from  the  evidence  that  42  ballots  cast  for  appellee,  and 
which  should  have  been  counted  for  appellee,  were  fraud- 
ulently changed  by  said  election  officers  and  counted  for 
appellant,  and  that  5  additional  ballots  which  as  originally 
marked  by  the  voters  should  not  have  been  counted  for  appel- 
lant were  fraudulently  changed  and  fraudulently  counted  for 
appellant;  that  both  said  42  ballots  and  said  5  ballots  showed 
upon  their  face  that  they  had  been  so  fraudulently  changed ; 
that  certain  other  ballots  are  shown  to  have  been  fraudulently 
changed  by  said  election  officers  in  the  interest  of  a  certain 
candidate  for  the  office  of  justice  of  the  peace ;  that  the  evi- 
dence indicated  that,  in  addition  to  said  47  ballots,  certain 
other  ballots,  the  number  of  which  may  not  with  certainty  be 
ascertained,  were  fraudulently  changed  in  the  interest  of 
appellant  and  counted  for  appellant;  and  that  therefore  the 
counting  of  said  42  ballots  for  appellee  and  the  taking  of  said 
ballots  from  appellant's  column  did  not  purge  the  returns 
from  said  precinct  of  all  of  the  fraud  committed  by  said  elec- 
tion officers  with  respect  to  the  office  of  Governor." 

It  is  to  be  obsei^ed  that  the  fraud  imputed  to  this  pre- 
cinct by  contestee  in  his  answer  and  assignment  is  not  that 
kind  of  fraud,  such  as  intimidation,  bribery,  or  violence,  or 
other  misconduct  so  flagrant  that  the  extent  of  its  influence 
may  rarely,  if  ever,  be  exactly  computed,  and  the  evil  influ- 
ence of  which  is  so  diffusive  that  the  result  of  the  election 
is  made  uncertain.    It  is  said  in  9  B.  C.  L.,  Elections,  §  107 : 

**  There  is  a  distinction  between  particular  illegal  votes  the 
effect  of  which  may  be  proven  and  exactly  computed  and 
fraudulent  combinations,  coercion,  and  intimidation.  It  can 
never  be  precisely  estimated  how  far  the  latter  extends. 
Their  effect  cannot  be  arithmetically  computed.  It  would  be 
to  encourage  such  things  as  part  of  the  ordinary  machinery 
of  political  contests  to  hold  that  they  shall  avoid  only  .to  the 
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extent  that  their  influence  may  be  computed.  So  wherever 
such  practices  or  influences  are  shown  to  have  prevailed,  not 
slightly  and  in  individual  cases,  but  generally,  so  as  to  render 
the  result  uncertain,  the  entire  vote  so  affected  must  be 
rejected." 

It  is  influence  of  this  sort  in  those  cases  where  the  extent 
thereof  may  be  determined  with  reasonable  certainty,  which  is 
rarely  the  case,  that  it  is  the  duty  of  the  court  to  purge  the 
returns  of  such  fraud.  A  court,  however,  will  exercise  the 
power  to  reject  the  votes  of  an  entire  precinct  and  disfran- 
chise a  body  of  electors  only  where  an  imperative  public 
necessity  requires.  It  will  do  so  as  a  last  resort  where  it  is 
found  impossible  to  compute  the  wrong.  If  the  illegal  effect 
may  be  proven  and  computed  with  reasonable  certainty,  the 
returns  will  be  pui^ed  to  that  extent  only.  But  it  is  obvious 
here  that,  if  the  asserted  fraud  exists  at  all,  it  consists  in 
the  election  ofScers  fraudulently  changing  specific  ballots 
which  were  marked  and  voted  for  contestee  to  appear  as  if 
marked  and  voted  for  contestant  and  counting  them  as  voted 
for  contestant.  It  is  apparent  that,  if  the  proofs  adduced 
are  sufScient  to  justify  the  trial  court  in  finding  that  such 
ballots  were  so  fraudulently  changed  and  counted,  the  iden- 
tical proof  that  would  sustain  it  must  necessarily  and  with 
reasonable  precision  compute  the  extent  of  the  fraud  perpe- 
trated. But,  aside  from  these  observations,  this  court  is  not 
permitted  to  look  behind  the  finding  of  the  trial  court  when 
it  is  a  matter  of  weighing  the  evidence  or  pertaining  to  the 
credibility  of  the  witnesses. 

We  get  a  clear  idea  from  the  statements  of  the  court  that 
his  first  ruling  to  discard  the  entire  returns  of  Douglas  pre- 
cinct No.  1  was  based  upon  two  facts  brought  out  in  the  evi- 
dence, namely,  that  some  of  the  election  officers  were  not  resi- 
dents of  that  particular  precinct,  and  that  a  person  whose 
name  appeared  on  the  official  ballot  as  one  of  the  candidates 
for  presidential  elector  helped  for  a  short  time  to  canvass 
some  of  the  votes.  The  other  matters  pertaining  to  the 
fraudulent  conduct  of  the  election  the  court  regarded  as  mere 
theories  on  the  part  of  contestee,  and,  except  as  to  the  muti- 
lated ballots  themselves;  as  having  so  substantial  basis  in  any 
evidence  produced.  The  court  rejected  as  nothing  but  a 
theory  the  notion  that  some  of  the  election  officers  went  into 
the  bQOths  and  marked  these  ballots.    Likewise  the  theory 
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that  one  of  the  election  officers  placed  these  ballots  on  his 
knee  and  mutilated  them  in  the  presence  of  the  other  mem- 
bers of  the  board  and  of  the  numerous  spectators  present  dur- 
ing the  progress  of  the  count  There  was  sharp  conflict  in 
the  testimony  regarding  one  member  of  the  election  board. 
Art  Pearson,  being  in  an  almost  helpless  state  of  intoxication 
during  the  canvass,  and  betting  small  sums  of  money  on  the 
election  of  contestant.  The  court  in  making  the  ruling  did 
not  even  consider  these  matters  as  having  any  basis  in  the 
testimony.     Said  the  court : 

"I  will  not  consider  the  matter  of  the  whiskey  and  gambling 
at  the  polls." 

We  make  but  a  brief  extract  from  the  many  observations 
of  the  court  to  put  this  matter  dear. 

'*By  the  Court:  If  I  may  help  you  further,  that  neither 
the  theory  of  the  Campbell  side  tiiat  the  ballots  were  marked 
during  the  progress  of  the  count  and  while  the  ballots  were 
spread  upon  the  table,  neither  that  theory  seems  plausible 
to  the  court,  nor  the  theory  that  they  were  marked  in  the 
booth,  the  theory  first  of  the  Campbell  side  is  set  aside  by 
the  fact  that  the  marks  are  made  too  straight  and  too  good  to 
be  made  quickly,  and  while  a  person  was  handing  them  over 
in  the  open,  and  too  plain  also ;  and  the  theory  of  the  other 
side,  as  I  said  is  set  aside  for  many  reasons.  It  does  seem 
as  though  the  witnesses  on  the  stand  were  so  terribly  mixed 
in  their  evidence  and  so  uncertain  that  I  could  hardly  believe 
they  were  truthful  in  their  statements  that  they  went  into  the 
booths  and  helped  the  people  mark  the  ballots,  so  I  really 
had  to  set  both  aside  in  arriving  at  a  conclusion  of  it. 

'*I  will  say  to  you  it  was  very  doubtful  whether  the  Repub- 
lican side  under  the  evidence  they  produced  here  had  a  very 
strong  case  when  they  finished.  When  I  heard  such  men  as 
Mr.  Cross  and  Mr.  Elvey  take  the  stand  and  say  nothing 
irregular  when  they  were  there,  those  spectators  being  pres- 
ent, it  was  very  doubtful,  and  I  thought  it  was  proper  to  let 
you  put  in  your  evidence  just  like  I  thought  it  was  proper 
for  the  surrebuttal  of  the  other  side  to  come  in." 

Now,  concerning  the  action  of  the  court  in  rescinding  its 
ruling  rejecting  the  votes  of  the  entire  precinct,  no  fault  can 
be  found  with  it.  It  is  not  pretended  that  the  candidate  who 
assisted  the  election  officers  in  canvassing  a  few  of  the  votes 
had  any  sinister  influence  upon  the  result     If  the  statute 
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proyides  that  only  residents  of  the  precinct  shall  be  appointed 
as  election  ofScers,  the  provision  could  have  been  enforced  by 
mandamus  prior  to  the  election,  and  no  conrt  would  be  justi- 
fied in  rejecting  the  vote  cast  in  the  precinct  on  the  mere 
ground  of  a  noncompliance  in  this  particular,  it  not  resulting 
in  actual  fraud.  In  the  absence  of  an  imperative  mandate 
of  the  statute  to  do  otherwise,  courts  wiU  construe  such  a  pro- 
vision as  directory  merely  in  so  far  as  a  failure  to  comply 
with  it  is  concerned  when  it  is  first  called  in  question  after 
the  election.  McCrary  on  Elections,  §  233 ;  9  R.  C.  L.,  Elec- 
tions, §  33. 

The  question,  however,  does  not  appear  to  occur  in  this 
case,  because  the  proof  is  conclusive  that  all  of  the  election 
officers  who  officiated  were  residents  and  electors  of  the  Doug- 
las precinct.  This  precinct  is  divided  into  four  polling  places 
named  Douglas  precinct  No.  1,  Douglas  precinct  No.  2,  Doug- 
las precinct  No.  3,  and  Douglas  precinct  No.  4.  The  statute 
merely  requiring  an  officer  to  be  a  resident  of  the  precinct, 
if  a  person  so  appointed  was  a  resident  thereof,  but  his  resi- 
dence did  not  happen  to  be  within  the  defined  boundaries  of 
the  particular  polling  place  at  which  he  officiated,  this,  of 
course,  would  not  be  a  disqualification  under  the  statute. 

Coming  now  to  the  alleged  fraudulent  changing  and  count- 
ing of  certain  of  the  ballots  cast  in  the  precinct,  the  returns 
of  the  election  officers  are  prima  facie  correct  and  free  from 
the  imputation  of  fraud.  The  presumption  is  in  favor  of  the 
good  faith  and  honesty  of  the  members  of  the  election  board. 
Regarding  their  official  conduct,  like  all  public  officials,  courts 
never  presume  fraud  against  them  to  impeach  their  official 
acts.  The  wisdom  of  ages,  ingrafted  upon  the  jurisprudence 
of  all  civilized  countries,  is  to  the  effect  that  fraud  must  be 
specifically  charged,  and  the  allegations  sustained  by  clear 
and  satisfactory  proof.  When  a  party  seeks  to  overcome  the 
prima  facie  case  made  by  the  returns  of  an  election  with  the 
allegation  that  certain  of  the  ballots  have  been  fraudulently 
changed  and  counted  by  the  election  officers,  he  must  pro- 
duce the  quantum  of  proof  necessary  to  sustain  the  charge. 

Said  the  predecessor  of  this  court  in  the  case  of  Oakes  v. 
Fivlay,  5  Ariz.  390,  53  Pac,  173 : 

**In  determining  the  results  of  our  popular  elections,  it  has 
been  generally  held  that  the  returns  from  the  election  board, 
when  legally  and  properly  authenticated,  are  not  only  con- 
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elusive  upon  the  board  of  canvassing  officers,  but  are  also 
prima  facie  evidence  of  the  number  of  votes  cast  in  a  pro- 
ceeding to  contest  the  election;  and  the  burden  of  proof  is 
upon  the  person  virho  assails  the  correctness  of  these  returns. 
It  has  likewise  been  generally  held  that,  where  the  identical 
ballots  that  were  cast  at  the  election  have  been  properly  pre- 
served so  that  they  can  be  recounted  by  the  order  of  the 
court,  they  will  govern  when  there  is  a  difference  between 
them  and  the  returns ;  but  it  has  been  held,  in  the  revision  of 
the  returns  or  in  a  contest  over  the  count  as  made  by  the  can- 
vassing board,  that  while  the  ballots  are  the  best  evidence  of 
the  manner  in  which  the  electors  have  voted,  being  silent  wit- 
nesses which  can  neither  err  nor  lie,  they  are  the  best  evi- 
dence only  when  their  integrity  can  be  satisfactorily  estab- 
lished. One  who  relies,  therefore,  upon  overcoming  the 
prima  facie  correctness  of  the  official  canvass  by  a  resort  to 
the  ballots,  must  first  show  that  the  ballots  as  presented  to 
the  court  are  intact  and  genuine.  Tehbe  v.  Smith,  1(38  Cal. 
101,  49  Am.  St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac.  454.  In 
cases  where  there  has  been  a  doubt  in  regard  to  the  genuine- 
ness or  identity  of  the  ballots  as  those  that  were  actually  cast, 
or  in  regard  to  the  further  question  whether  the  identical 
ballots  cast  were  in  the  same  condition  when  presented  in 
court  as  when  voted  at  the  election,  the  courts  have  been  ex- 
tremely careful  in  admitting  them  in  evidence  to  overturn 
or  contradict  the  result  of  the  election  as  shown  by  the  re- 
turns of  the  canvassing  board.  To  preserve  the  prevailing 
force  of  the  ballots  as  evidence  there  must  be  a  reasonable 
observance  of  all  the  prescribed  conditions  for  the  safekeep- 
ing of  the  ballots.  It  is  the  duty  of  the  court  so  far  to  adhere 
to  the  substantial  requirements  of  the  law  in  regard  to  elec- 
tions as  to  preserve  them  from  abuses  subversive  of  the  right 
of  electors.  And  under  this  view  the  question  becomes  a 
broader  one  than  can  be  disposed  of  by  answering  that  in  the 
individual  case  no  harm  resulted. 

**  As  to  the  controlling  force  of  the  ballots  as  evidence  con- 
tradistinguished from  the  returns  of  the  election  officers, 
Spidle  V.  McCracken,  45  Kan.  356,  25  Pac.  897,  holds:  'That 
the  returns  of  the  election  officers  are  prima  facie  evidence 
of  what  they  purport  to  show  with  regard  to  the  number  of 
votes  cast,  and  for  whom  cast,  has  primarily  been  held  by  this 
court,  and  has  been  so  held  by  every  other  court  to  whom 
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the  question  has  been  presented;  and,  in  the  absence  of  any 
contradictory  evidence,  they  are  conclusive.  It  has  also  been 
held  by  this  court  in  the  case  of  Dorey  v.  Lynn,  31  Kan.  758, 
3  Pac.  557,  and  in  other  cases,  that,  whenever  the  ballots  cast 
at  the  election  can  be  properly  identified,  they  are  the  best 
evidence,  and  much  better  and  more  reliable  than  a  mere 
abstract  or  summary  of  the  same  made  by  the  election  offi- 
cers; but  whenever  it  has  been  shown  that  they  have  been 
wrongfully  tampered  with  (as  has  been  shown  in  the  present 
case),  they  lose  their  controlling  character  as  evidence,  and, 
where  there  is  nothing  else  than  these  discredited  ballots  to 
contradict,  the  returns  will  be  held  conclusive.*  This  deci- 
sion was  rendered  in  a  case  where  unquestionably  the  ballots 
presented  were  the  identical  ballots  that  had  been  cast;  but 
the  evidence  before  the  court  did  not  sustain  the  fact  that 
they  had  been  inviolably  kept  from  the  election  until  pre- 
sented in  court.  On  the  contrary,  their  appearance  seemed 
very  strongly  to  indicate  that  they  had  been  altered  and  pre- 
sented a  different  appearance  when  offered  in  court  than 
when  passed  upon  by  the  returning  board.  .  .  . 

"The  ballots  were  canvassed  by  the  returning  board  at  the 
close  of  the  day  of  the  election.  They  had  before  them  the 
ballots  that  had  been  cast.  They  made  their  returns,  in 
which  they  certified  the  number  of  votes  cast  for  each  can- 
didate. These  returns  constitute  the  highest  evidence  that 
can  be  adduced  in  support  of  that  fact,  with  the  one  single 
exception  of  the  recount  in  court  of  the  identical  ballots  that 
were  cast ;  and  the  return  thus  made  cannot  be  overturned  or 
set  aside  upon  any  other  evidence  than  upon  a  recount  in 
court  of  the  identical  ballots  that  were  thus  counted  by  the 
returning  board  at  the  date  of  the  election.  If  that  is  done, 
and  by  that  count  made  under  the  direction  of  the  court  a 
mistaken  return  by  the  canvassing  board  is  demonstrated, 
that,  and  that  alone,  is  of  a  sufficiently  controlling  character 
to  overturn  the  finding  already  made. 

''In  Young  v.  Deming,  9  Utah,  204,  33  Pac.  818,  .the 
supreme  court  of  Utah  held  that  'the  fact  that  such  ballots,  if 
cast  for  contestant,  would  have  changed  the  result  of  the  elec- 
tion, is  not  ground  for  disturbing  the  result  as  returned  by 
the  inspectors,  in  the  absence  of  positive  evidence  that  they 
were  so  cast.'  The  court  said  it  is  deemed  unwise  to  lay 
down  any  rule  by  which  the  certainty  and  accuracy  of  an 
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election  may  be  jeopardized  by  the  reliance  upon  any  proof 
affecting  such  results  that  is  not  of  the  most  clear  and  con- 
clusive character.  The  temptation  to  actual  fraud  and  cor- 
ruption on  the  part  of  the  candidates  and  their  political  sup- 
porters is  never  so  great  as  when  it  is  known  precisely  how 
many  votes  it  will  take  to  change  the  result ;  and  men  who  are 
willing  to  sell  their  votes  before  election  will  quite  as  readily 
sell  their  testimony  afterward,  especially  as  the  means  of  de- 
tecting perjury  and  falsehood  are  not  always  at  hand  until 
after  the  wrong  sought  to  be  accomplished  by  it  has 
become  successful  and  the  honest  will  of  the  people  has  been 
thwarted." 

It  is  not  to  be  thought  that  in  order  to  sustain  a  charge  of 
fraud  it  is  necessary  that  the  fraudulent  act  be  proven  by 
direct  testimony.  Fraud  is  a  question  of  fact  and  like  any 
other  fact  may  be  proved  by  circumstantial  evidence.  But 
by  whatever  kind  of  proof  the  charge  is  sought  to  be  sus- 
tained, the  quantum  of  it  must  be  sufficient  to  establish  the 
fraud.  In  volume  6  Am.  &  Eng.  Eney.  Law  .(3d  ed.),  page 
354,  this  language  is  used : 

'*The  maxim  that  'fraud  is  not  to  be  presumed'  applies  as 
well  to  the  conduct  of  elections,  and  making  returns,  as  to 
transactions  between  individuals ;  and  there  is  also  a  stronger 
presumption  against  fraud,  which  arises  from  the  acts  of  pub- 
lic officers,  acting  under  the  sanction  of  their  official  oaths; 
and  nothing  but  the  most  credible,  positive,  and  unequivocal 
evidence  should  be  permitted  to  destroy  the  credit  of  official 
returns.  It  is  not  sufficient  to  cast  suspicion  upon  them ;  they 
must  be  proved  fraudulent  before  they  are  rejected." 

If  the  ruling  of  the  trial  court  in  taking  42  of  these  muti- 
lated ballots  from  contestant  and  giving  them  to  contestee  is 
to  be  sustained  and  the  official  returns  discarded,  it  must  be 
because  there  is  some  substantial  evidence  in  the  record  that 
such  ballots  were  voted  for  contestee,  and  were  fraudulently 
changed  by  members  of  the  election  board  and  fraudulently 
counted  for  the  contestant.  It  must  be  borne  in  mind  that 
this  court  is  not  permitted  to  look  behind  the  finding  of  the 
trial  court  when  it  is  a  matter  of  weighing  the  evidence  or 
giving  credibility  to  the  testimony,  but  it  is  fundamentally 
true  that,  where  there  is  substantially  no  evidence  competent 
to  establish  the  charge  made,  or  justify  the  action  of  the  trial 
courty  then  it  becomes  a  pure  question  of  law  for  the  appel- 
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late  court  to  decide.  There  may  be  ground  in  the  evidence 
upon  which  a  theory  may  be  indulged,  a  suspicion  awakened, 
and  possibly  some  conjecture  as  to  how  and  when  and  where 
and  by  whom  these  ballots  were  mutilated.  Each  side  to  the 
contest  indulges  plentifully  in  all  this,  but  such  considera- 
tions are  not  sufficient  upon  which  to  base  a  judgment  that 
42  ballots  were  cast  for  contestee  and  fraudulently  changed 
and  counted  for  contestant,  and  thus  defeat  the  official  re- 
turns by  transferring  votes  so  as  to  increase  the  vote  of  con- 
testee 42  votes  and  decrease  the  vote  of  contestant  42  votes. 
As  we  have  seen,  the  lower  court  found  against  the  theory 
that  votes  were  fraudulently  changed  in  the  election  booths, 
against  the  theory  that  votes  were  fraudulently  changed  dur- 
ing the  progress  of  the  canvass.  There  is  not  even  a  scin- 
tilla of  evidence  that  any  of  these  ballots  were  changed  dur- 
ing the  progress  of  the  count.  The  suspicion  as  to  the  alleged 
fraudulent  conduct  was  most  strongly  directed  against  one 
Art  Pearson,  one  of  the  election  officials,  who,  according  to 
testimony  in  behalf  of  contestee,  was  in  a  highly  intoxicated 
condition  all  the  time.  It  must  have  appeared  most  extra- 
ordinary to  the  lower  court,  as  it  does  to  this  court,  that  a 
man  in  such  a  condition,  in  the  presence  of  the  election  board 
composed  of  Republicans  and  Democrats,  with  party  watchers 
on  hand,  and  with  spectators  constantly  coming  and  going, 
and  the  canvass  going  on  in  a  public  room  with  the  doors  con- 
stantly open  and  adjoining  the  office  of  the  city  police  with 
but  a  glass  partition  separating  it  from  the  police  office.  All 
of  the  election  officers  swore  that  there  was  no  tampering 
with  the  ballots ;  no  bystander  observed  anything  wrong  being 
done;  no  party  watcher  made  any  complaint.  Every  bit  of 
the  testimony  of  those  in  a  position  to  know  or  observe  the 
progress  of  the  official  canvass  is  unequivocally  to  the  effect 
that  nothing  wrong  was  done.  The  nearest  approach  to  any- 
thing of  the  kind  is  the  testimony  of  Mr.  Bruce  Stephenson, 
who  says  he  was  in  and  out  of  place  from  8  o'clock  P.  M.  all 
night  long.  Some  of  the  time  he  and  Mr.  Pickett  were 
together,  but  when  one  of  them  was  away  the  other  one  was 
there.  Mr.  Stephenson  is  an  assistant  county  attorney  for 
Cochise  county.  Mr.  Pickett  is  a  lawyer,  and  was  a  success- 
ful candidate  at  the  election  for  presidential  elector.  Mr. 
Stephenson  said  he  saw  Pearaon  have  in  his  left  hand  a  short 
pencil  about  an  inch  in  length,  which  he  held  in  the  hollow 
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of  his  hand  so  as  to  hide  it  from  view,  and  as  the  ballots  were 
spread  out  saw  him  making  motions  and  passing  over  the 
ballots  in  a  way  to  indicate  they  were  being  marked.  He 
immediately  told  Mr.  Pickett,  who  was  present  in  the  room, 
what  he  had  seen,  and  that  he  believed  the  ballots  were  being 
changed.  Pearson  was  one  of  the  election  officers,  and  his 
duty  was  to  take  the  ballots  out  of  the  box,  open  and  spread 
them  upon  the  table,  and  then  pass  them  on  to  other  officers. 
In  performing  this  duty  Pearson  must,  of  course,  have 
handled  the  ballots.  It  would  have  been  an  utter  impossi- 
bility to  handle  the  ballots  thus  without  some  physical  man- 
ipulation of  them.  That  Stephenson's  suspicions  had  no 
ba^is  in  fact  is  clear.  He  communicated  these  suspicions  to 
Ml .  Pickett,  who  was  present  with  him,  and  then,  as  he  says, 
"riveted"  his  eyes  upon  the  ballots.  He  could  easily  have 
observed  the  condition  of  the  ballots  as  they  were  taken  out 
of  the  box  and  spread  open  upon  the  table.  With  his  careful 
scrutiny  directed  by  a  suspicion  in  his  mind,  he  failed. to 
observe  any  ballot  being  marked  or  anything  wrong  being 
done.  Neither  did  Mr.  Pickett  observe  anything  wrong.  Mr. 
Stephenson  communicated  his  suspicions  to  others,  one  of 
them  being  a  deputy  sheriflf  who  was  requested  to  watch; 
among  others  the  county  attorney  and  a  member  of  the 
Republican  committee.  It  is  significant,  too,  that  there  has 
been  no  attempt  at  a  prosecution  for  this  alleged  criminal 
misconduct.  That  the  ballots  were  exhibits  in  the  contest 
court  is  no  excuse  for  this.  The  superior  court  and  this  court 
have  ample  power  to  make  provision  for  their  use  as  evidence 
in  any  other  cAse  when  necessary.  No  one  with  this  watchful 
vigil  was  able  to  observe  anything  wrong.  It  is  incredible 
that  these  ballots  could  have  been  erased  and  marked  or 
fraudulently  tampered  with  under  the  circumstances  without 
the  perpetrator  being  caught  red-handed  in  the  act  With 
party  fervor  boiling  so  intensely,  with  those  interested  in  the 
defeat  of  contestant  alert  in  watching,  with  a  knowledge  that 
suspicions  were  entertained  of  fraudulent  practices  directed 
toward  members  of  the  election  board,  it  is  not  to  be  believed 
that  any  such  fraudulent  tampering  with  the  ballots  could 
have  occurred.  There  was  not  one  witness  examined  who 
observed  any  tampering  with  the  ballots.  No  one  among  the 
throng,  except  Mr.  Stephenson,  suggested  even  a  suspicion  of 
wrongdoing. 

XIX  Aru.— 18 
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The  court  admitted  a  conversation  with  Mr.  H.  H.  Hart, 
the  latter  having  been  one  of  the  election  officers.  This  con- 
versation is  said  to  have  occurred  in  Mr.  Stephenson's  office 
about. three  months  after  the  election  in  the  middle  of  Feb- 
ruary, 1916,  and  was  the  result  of  a  fear  put  into  the  heart 
of  Hart  by  the  Thiel  detectives.  In  substance,  it  is  to  the 
effect  that  Hart  told  Stephenson  that  Pearson  told  Hart  that 
Pearson  had  changed  47  ballots  from  Campbell  to  Hunt,  but 
that  he  (Hart)  had  not  seen  any  of  such  ballots  changed. 
It  is  said  that  Hart  stated  in  this  conversation  that  he  him- 
self had  changed  a  ballot  that  had  been  voted  for  Hunt  to  a 
vote  for  Campbell.  Subsequently  the  court  struck  the  evi- 
dence out  as  hearsay  testimony,  and  properly  so.  The  con- 
testee  has  urged  vehemently  that  neither  Hart  nor  Pearson 
are  worthy  of  belief  in  any  particular,  and  yet  it  was  insisted 
that  the  trial  court  admit  and  believe  this  purely  hearsay  tes- 
timony about  ballots  having  been  changed  from  Campbell  to 
Hunt  Why  the  lower  court  was  not  compelled  to  observe 
the  hearsay  rule  and  reject  this  part  of  the  testimony  the 
argument  of  counsel  leaves  us  absolutely  in  the  dark.  But 
it  is  urged  in  this  court  that  it  ought  to  be  admitted  and 
believed  because  it  is  an  admission  of  Hart  against  his  own 
interest.  What  interests  He  is  not  a  party  to  the  contest. 
Certainly  it  is  not  against  the  interest  of  Hart  to  admit  that 
another  person  told  him  of  that  person's  perpetration  of  a 
criminal  fraud  in  the  corruption  of  an  election.  The  only 
admission  against  Hart's  interest  is  in  the  statement  that  he 
(Hart)  had  criminally  changed  a  ballot  which  was  a  vote 
that  belonged  to  Hunt  to  a  ballot  appearing  to  be  a  vote  for 
Campbell.  Such  criminal  conduct,  if  it  took  place,  does  not 
help  the  case  of  the  contestee.  The  testimony  of  one  Manatt 
who  said  he  happened  to  be  in  a  room  adjoining  the  room 
where  the  alleged  conversation  between  Stephenson  and  Hart 
occurred,  was  to  the  effect  that  he  (Manatt)  heard  Hart  say 
to  Stephenson  that  he  (Hart)  had  been  bothered  by  detec- 
tives, and  wanted  to  tell  all  he  knew  about  Douglas  No.  1; 
that  Hart  said  that  one  vote  had  been  changed  by  himself 
from  Hunt  to  Campbell;  that  Hart  also  said  to  Stephenson 
that  Pearson  had  said  to  Hart  that  he  (Pearson)  had  made 
changes  in  47  votes  from  Campbell  to  Hunt.  The  court 
struck  this  testimony  out  because  all  the  witnesses  had  been 
placed  under  the  rule  so  that  each  witness  could  not  obtain 
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knowledge  of  the  testimony  of  any  other  witness,  and  it  was 
shown  that  Manatt  had  talked  to  Stephenson  regarding 
Stephenson's  testimony  and  had  read  the  transcript  which 
contained'  the  substance  of  Stephenson's  testimony.  How- 
ever contemptuous  of  the  court's  rule  this  conduct  of  Manatt 
may  have  been,  and  whether  the  court  was  justified  on  this 
ground  in  excluding  the  testimony  of  the  witness  regarding 
votes  being  changed  from  Campbell  to  Hunt,  it  is  not  neces- 
sary to  determine.  Except  as  to  the  testimony  concerning 
the  confession  of  Hart's  own  criminal  conduct  in  changing 
a  ballot  from  Hunt  to  Campbell,  the  testimony  is  rank  hear- 
say and  incompetent  cus  against  contestant,  and  should  have 
been  rejected  on  that  ground.  There  is  a  mass  of  testimony 
in  the  record  growing  out  of  intrigues  and  conversations  the 
result  of  associations  Hart  had  with  the  Thiel  detectives,  and 
particularly  regarding  these  conversations  occurring  in  a 
room  in  the  Gadsden  Hotel,  in  Douglas,  at  which  Hart  and  a 
Thiel  detective  were  present  with  some  eavesdroppers  sta- 
tioned in  an  adjoining  room.  But,  in  view  of  the  alleged 
admissions  of  Hart  to  Stephenson  being  purely  hearsay  as 
against  the  contestant,  this  testimony  has  no  probative  force. 
Its  only  effect  is  to  impeach  the  testimony  of  Hart  that  he 
made  no  admissions  of  wrongdoing  to  Stephenson. 

We  have  given  the  most  painstaking  attention  to  the  record 
involving  Douglas  precinct  No.  1,  and  viewed  it  from  every 
angle,  and  it  is  clear  to  our  minds  that  the  trial  court  had 
nothing  upon  which  to  base  its  ruling  in  taking  the  42  votes 
from  Hunt  and  giving  them  to  Campbell  other  than  the  muti- 
lated ballots  themselves. 

''When  a  recount  is  demanded  and  made,  if  the  box  appears 
to  have  been  opened  since  its  delivery  to  the  clerk  by  the  offi- 
cers of  the  election,  or  if  the  ballots  show  evidence  of  having 
been  tampered  with,  the  court  should  reject  them,  and  accept 
the  certificate  of  the  officers  of  the  election  as  the  correct  vote 
in  the  precinct."  Brouming  v,  Lovitt,  139  Ky.  487,  94  S.  W. 
662. 

And  said  the  Kansas  supreme  court  in  the  case  of  Spidle  v. 
McCracken,  45  Kan.  356,  25  Pac.  897: 

"It  has  also  been  held  by  this  court  in  the  case  of  Dorey 
V.  Lynn,  31  Kan.  758,  760,  3  Pac.  557,  and  in  other  cases,  that, 
whenever  the  ballots  cast  at  an  election  can  be  properly  iden- 
tified, they  are  the  best  evidence,  and  much  better  and  more 
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reliable  than  a  mere  abstract  or  snmmary  of  the  same  made 
by  the  election  officers;  but  whenever  it  is  shown  that  they 
have  wrongfully  been  tampered  with,  as  has  been  shown  in 
the  present  case,  they  lose  their  controlling  character  as  evi- 
dence. Hudson  V.  Solomon,  19  Kan.  177,  187;  Cogland  v. 
Beard  [65  Cal.  58],  2  Pac.  737.  And  where  there  is  nothing 
else  than  discredited  ballots  to  contradict  the  returns,  the 
returns  will  be  held  to  be  conclusive." 

The  returns  of  the  election  board  are  prima  facie  evidence 
of  the  number  of  votes  cast  for  contestant.  To  destroy  the 
credit  of  the  official  returns  there  must  be  positive  and  un- 
equivocal evidence  of  the  fraud,  and  if  the  circumstances  of  a 
case  can  be  explained  upon  the  hypothesis  of  good  faith,  that 
explanation  will  prevail. 

The  all-important  question  of  how  and  when  and  where 
and  by  whom  was  this  mutilation  of  ballots  accomplished  re- 
mains unanswered.  Counsel  for  contestee  can  throw  no  light 
upon  the  matter,  but  to  assume  it  was  fraudulently  done  and 
demand  the  alleged  wrong  be  righted.  Except  the  mutilated 
ballots  themselves,  the  record  they  present  to  this  court  is 
silent  about  the  matter.  It  is  answered  only  by  theories  of 
counsel  for  contestant  and  contestee,  which  are  as  wide  apart 
as  the  poles. 

It  is  said  in  the  brief  for  contestee: 

*'It  was  and  is  the  theory  of  appellee  that  during  the  count- 
ing of  the  ballots  as  many  as  42  ballots  were  fraudulently 
changed  by  erasing  the  cross  in  the  square  at  the  right  of  the 
name  of  appellee  or  the  cross  in  the  square  at  the  head  of  the 
Republican  column  and  inserting  in  pencil  a  cross  either  in 
the  square  at  the  head  of  the  Democratic  column  or  in  the 
square  opposite  the  name  of  appellant." 

It  is  said  in  the  brief  for  contestant : 

'*It  is  not  for  the  appellant  to  furnish  hypothesis,  but  we 
do  repeat  that  it  is  far  more  likely  that  some  designing  per- 
son, subsequent  to  the  making  of  the  returns,  sought  by  this 
crude  method  to  bring  into  disrepute  a  precinct  in  which,  as 
the  evidence  shows,  the  appellant  received  a  large  majority." 

When  we  take  into  consideration  the  prima  facie  case  made 
by  the  official  returns  together  with  the  observations  made  by 
the  Arizona  supreme  court,  in  Oakes  v.  Finiey,  5  Ariz.  390, 
53  Pac.  173,  to  wit: 
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''The  temptation  to  actual  fraud  and  corruption  on  the 
part  of  the  candidates  and  their  political  supporters  is  never 
80  great  as  when  it  is  known  precisely  how  many  votes  it 
will  take  to  change  the  result ;  and  men  who  are  willing  to 
sell  their  votes  before  election  will  quite  as  readily  sell  their 
testimony  afterward,  especially  as  the  means  of  detecting  per- 
jury and  falsehood  are  not  always  at  hand  until  after  the 
wrong  sought  to  be  accomplished  by  it  has  become  successful 
and  the  honest  will  of  the  people  has  been  thwarted" — who 
can  say  that  the  h3rpothesis  of  contestant  is  the  less  appealing 
of  the  two. 

The  principles  announced  in  OaJces  v.  Firdey  are  controlling 
here,  and,  tested  by  the  rules  there  laid  down,  the  action  of 
the  trial  court  in  taking  these  42  votes  from  Hunt  and  adding 
them  to  the  vote  of  Campbell  was  error.  Therefore  42  votes 
are  added  to  the  total  for  Hunt,  and  42  are  subtracted  from 
the  total  for  Campbell. 

Contestant  urges  that  the  court  erred  in  counting  Wilgus 
pjTecinct  in  Cochise  county,  giving  contestant  6  votes  and  con- 
testee  14  votes.  The  votes  of  this  precinct  were,  never  can- 
vassed by  the  board  of  supervisors  of  Cochise  county,  but  in 
the  returns  of  the  board  it  was  certified  that  the  precinct  of 
Wilgus  was  missing.  There  was  no  substantial  compliance 
with  the  statute  relative  to  the  preservation  of  these  ballots. 
They  were  not  transmitted  through  the  regular  channels. 
They  were  not  otherwise  identified.  About  the  only  proof 
offered  as  to  their  authenticity  was  the  admitted  fact  that  an 
election  was  held  in  Wilgus  precinct.  The  ballots  were  never 
delivered  to  the  board  of  supervisors  of  Cochise  county.  Mr. 
A.  C.  Karger,  the  clerk  of  the  board,  testified : 

'*I  didn't  see  the  package  containing  the  ballots  from 
Wilgus  precinct.  I  went  out  and  looked  for  it.  I  have  no 
personal  knowledge  whatever  with  respect  to  that  package  of 
ballots  from  Wilgus,  and  never  saw  it  at  all." 

He  further  testified  that  neither  he  nor  any  member  of  the 
board  of  supervisors  had  Wilgus  precinct  before  them  at  any 
time  or  at  all. 

Mr.  Harry  S.  Ross,  the  county  treasurer,  testified: 

**I  found  the  package  from  Wilgus  precinct  under  my  coun- 
ter on  the  day  that  I  packed  the  ballots  to  bring  them  to  this 
court.  I  don't  know  who  put  the  package  under  my  desk 
or  how  they  got  there.    All  the  packages  received  by  me  from 
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the  clerk  of  the  board  of  supervisors  were  checked,  and  Wil- 
gus  was  not  then  amongst  them,  and  got  into  my  office  in 
some  way  unknown  to  me.  I  don't  know  how  long  the  pack- 
age had  been  in  my  office.  Wilgus  precinct  was  not  in  the 
list  of  packages  turned  over  by  the  clerk  of  the  board.  This 
list  was  made  up  by  the  clerk  of  the  board  of  supervisors  and 
by  a  representative  of  both  the  Bepublican  and  Democratic 
parties,  who  excepted  Wilgus  precinct  because  it  did  not 
appear." 

Without  some  proof  of  their  identity  and  integrity,  it  would 
be  a  dangerous  precedent,  indeed,  to  allow  the  returns  of  an 
election  to  be  augmented  by  such  character  of  ballots. 

The  coptestee  seeks  to  draw  a  parallel  between  this  pre- 
cinct and  that  of  Camp  10,  or  Saginaw,  in  Coconino  county. 
There  is  no  similarity  whatever.  In  Camp  10  the  election 
officers  canvassed  the  votes.  They  were  certified  and  deliv- 
ered by  them  to  the  clerk  of  the  board  of  supervisors.  The 
board  of  supervisors  canvassed  the  returns,  certified  to  them, 
and  delivered  the  same  to  the  county  treasurer.  Here  the 
ballots  were  preserved  as  directed  by  the  law,  and  their  iden- 
tity and  integrity  was  therefore  established.  The  Civil  Code 
pertaining  to  the  canvass  of  returns  provides  as  follows: 

**3003.  The  board  of  supervisors  of  the  county  must  meet 
at  its  usual  place  of  meeting  on  the  second  Monday  after 
each  election  to  canvass  the  returns. 

"3004.  If,  at  the  time  of  meeting,  the  returns  from  each 
precinct  in  the  county  in  which  the  polls  were  opened  have 
been  received,  the  board  must  then  and  there  proceed  to  can- 
vass the  returns,  but  if  all  the  returns  have  not  been  re- 
ceived, the  canvass  must  be  postponed  from  day  to  day  until 
all  of  the  returns  are  received,  or  until  six  postponements 
have  been  had.'' 

It  appears  that  the  board  met  on  the  second  Monday  after 
the  election  and  canvassed  the  returns  from  the  precincts 
that  had  been  received  by  them,  but  entered  upon  its  minutes 
an  order  of  adjournment  before  the  expiration  of  the  six- 
day  period  without  canvassing  the  returns  from  Camp  10, 
which  had  been  duly  received  within  the  time  the  board  is 
required  to  be  in  session  to  make  the  canvass.  The  board  re- 
convened within  the  six-day  period  and  duly  canvassed  the 
returns.  It  is  clear  from  the  statute  that  the  attempted  ad- 
journment of  the  board  is  of  no  effect  whatever.    Until  the 
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returns  of  aU  the  precincts  have  been  received,  the  canvass 
is,  by  operation  of  law,  postponed  from  day  to  day  until  all 
of  the  returns  are  received,  or  until  six  postponements  have 
been  had.  The  board  did  nothing  here  but  what  the  law  com- 
pelled it  to  do.  When  these  returns  were  received  within  the 
required  time,  if  the  board  had  neglected  or  refused  to  per- 
form its  plain  duty,  mandamus  would  issue  to  compel  it  to 
do  so,  and  if  the  board  had  adjourned  prior  to  the  time  fixed 
by  the  law,  the  writ  would  issue  to  compel  the  board  of  can- 
vassers to  reassemble  and  perform  its  duty.  9  B.  C.  L., 
Elections,  §  115. 

The  court  erred  in  augmenting  the  returns  by  counting 
the  ballots  purporting  to  be  from  Wilgus.  This  will  subtract 
6  votes  from  the  total  for  contestant  and  14  votes  from  the 
total  for  contestee. 

Before  considering  special  groups  of  ballots,  upon  which 
the  assignments  of  error  bear,  it  is  necessary  to  a  clear  under- 
standing of  the  matter  that  certain  pertinent  provisions  of 
the  statute  pertaining  to  the  official  ballots  and  the  duties 
prescribed  for  an  elector  to  indicate  his  choice  of  candidates 
be  quoted. 

''2929.  All  proposed  constitutional  amendments  or  other 
propositions  or  questions  to  be  submitted  to  the  voters  shall 
be  printed  at  the  bottom  of  the  ballot,  in  such  order  as  the 
secretary  of  state  may  designate,  and  each  such  amendment, 
proposition  or  question  shall  be  followed  by  the  words  'Yes' 
and  *No'  or  'For  — '  and  'Against  — '  as  the  nature  of  the 
amendment,  proposition  or  question  .may  require,  and  at  the 
right  of  and  opposite  each  of  such  words  shall  be  placed  a 
square  of  the  size  of  those  placed  opposite  the  names  of  candi- 
dates, in  which  the  voter  may  indicate  his  vote  for  or  against 
such  amendment,  proposition,^ or  question,  by  a  mark  (X)." 

Section  2932  gives  the  form  of  the  official  ballot 

"2940.  Any  person  desiring  to  vote  for  all  the  candidates 
of  any  political  party  may  do  so  by  placing  a  cross  in  the 
square  at  the  top  of  the  column  under  the  name  of  such  party, 
otherwise  he  may  vote  for  any  candidate  by  placing  his  cross 
in  the  square  opposite  the  name  of  such  candidate." 

Section  2941  provides  for  the  notice  to  voters^  and  contains 
this  provision: 
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"If  you  do  not  wish  to  vote  a  straight  ticket,  put  an  *X' 
in  the  square  after  the  name  of  each  candidate  that  you  wish 
to  vote  for." 

Section  2943  in  subdivisions  (2)  and  (3)  provides: 

"(2)  The  voter  will  then  repair  to  a  booth  provided  for 
that  purpose,  and  there  mark  or  stamp  his  ballot.  If  he 
wishes  to  vote  a  straight  ticket  he  may  place  a  cross  in  the 
square  at  the  top  of  the  column  under  the  name  of  the  party 
and  for  whose  candidate  he  wishes  to  vote,  otherwise  he  will 
mark  his  ballot  with  an  'X'  in  the  square  opposite  the  name 
of  each  candidate  whose  name  is  printed  on  the  ballot  for 
whom  he  desires  to  vote. 

**(3)  If  the  voter  desires  to  vote  for  any  person  whose 
name  is  not  printed  on  the  ballot,  he  will  write  the  name  of 
such  person  on  the  blank  lines  immediately  below  the  names 
of  all  the  candidates  printed  on  the  ballot  for  the  particular 
office  for  which  he  desires  to  vote  for  such  person,  and  mark 
the  same  with  an  'X'  in  the  square  opposite  such  blank  line." 

'*2955.  On  receiving  his  ballot  the  voter  shall  forthwith 
and  without  leaving  the  polling  place  or  going  outside  of  said 
guardrail,  retire  alone  to  one  of  the  booths  or  compartments 
not  occupied  by  any  other  person,  and  prepare  his  ballot  by 
placing  a  cross  (X)  opposite  the  name  of  the  candidate  of 
his  choice  for  each  office  to  be  filled,  or  by  filling  in  the  name 
of  the  candidate  of  his  choice  in  the  blank  space  provided 
therefor  and  marking  a  cross  opposite  thereto;  and  in  case 
of  a  question  submitted  to  the  vote  of  the  people,  by  marking 
in  the  appropriate  margin  or  space  a  cross  (X)  opposite  the 
answer  which  he  desires  to  give.  Before  leaving  the  booth 
or  compartment,  the  voter  shall  fold  his  ballot  lengthwise  and 
crosswise,  but  in  such  a  way  that  the  contents  of  the  ballot 
shall  be  concealed  and  the  stub  can  be  removed  without  expos- 
ing any  of  the  contents  of  the  ballot,  and  shall  keep  the  same 
folded  until  he  has  delivered  the  same  to  the  inspector  as  in 
this  section  provided.  After  the  ballot  is  so  folded  and  so 
delivered  to  the  inspector,  or  judge  acting  as  such,  the  in- 
spector or  judge  shall  receive  the  ballot  and  before  deposit- 
ing it  in  the  ballot  box  must,  in  an  audible  tone  of  voice, 
announce  the  name  and  stub  number  of  the  ballot  of  the  per- 
son voting,  and  such  inspector  shall,  in  the  presence  of  the 
election  board,  thereupon  remove  the  stub  without  opening 
the  ballot  and  deposit  the  ballot  in  the  ballot  box,  and  string 
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the  stub  upon  a  string  to  be  provided  for  that  purpose.  The 
voter  shall  then  proceed  outside  the  guardrail  by  the  exit 
thereof,  and  shall  not  again  enter  such  enclosed  space  during 
such  poll  unless  he  is  an  election  officer.  No  voter  shall  be 
allowed  to  occupy  a  voting  booth  or  compartment  for  more 
than  five  minutes  when  other  voters  are  waiting  to  occupy  the 
same.  No  inspector  shall  receive  any  ballot  from  any  voter 
unless  the  stub  remains  attached  to  the  ballot." 

Counsel  for  the  contestee  argue  that  it  is  the  duty  of  the 
election  officers  and  of  the  court,  under  these  statutes,  to  carry 
out  the  intention  of  the  voter,  and  if  it  can  be  ascertained 
from  an  inspection  of  the  ballots  for  whom  the  elector  in- 
tended to  vote,  regardless  of  the  manner  in  which  the  ballot 
is  marked  to  express  the  choice  of  the  elector,  the  provisions 
of  the  statute  relating  to  the  manner  in  which  the  elector  shall 
express  his  intention  should  be  construed  as  directory  only. 
Counsel  for  contestant,  on  the  other  hand,  contend  that  this 
is  the  correct  course  to  pursue  only  to  a  certain  extent ;  that, 
as  the  legislature  has  required  the  elector  to  do  certain  things 
to  express  his  intention  there  must  be  a  substantial  compli- 
ance upon  his  part  with  these  legislative  instructions  in  order 
to  ascertain  that  intention ;  that  if  the  intention  of  the  voter 
is  to  be  carried  out  other  than  by  a  substantial  compliance 
with  the  law  governing  the  marking  of  his  ballot,  then  his 
choice  will  be  ascertained  by  the  uncertain  and  undefined  ideas 
of  election  boards  and  judges,  and  not  any  clearly  expressed 
intention  of  the  voter. 

In  McCrary  on  Elections,  section  724  (fourth  edition),  it 
is  said: 

''The  decisions  cited  in  the  preceding  sections  upon  the 
question  whether  the  provisions  of  the  law  are  mandatory  or 
directory  are  not  entirely  harmonious.  They,  however,  dis- 
close a  well-defined  disposition  on  the  part  of  the  courts  to 
distinguish  between  acts  to  be  performed  by  the  voters  and 
those  devolving  upon  the  public  officials  charged  with  the  con- 
duct of  the  election.  The  weight  of  authority  is  clearly  in 
favor  of  holding  the  voter,  on  the  one  hand,  to  a  strict  per- 
formance of  those  things  which  the  law  requires  of  him,  and, 
on  the  other,  of  relieving  him  from  the  consequence  of  a  fail- 
ure on  the  part  of  election  officers  to  perform  their  duties 
according  to  the  letter  of  the  statute,  where  such  failure  has 
not  prevented  a  fair  election.    The  justice  of  this  rule  is  ap- 
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parent,  and  it  may  be  said  to  be  the  nnderl3ring  principle  to 
be  applied  in  determining  this  question.  The  requirements 
of  the  law  upon  the  elector  are  in  the  interest  of  pure  elec- 
tionsy  and  should  be  complied  with  at  least  in  substance,  but 
to  disfranchise  the  voter  because  of  the  mistakes  or  omissions 
of  election  ofiScers  would  be  to  put  him  entirely  at  the  mercy 
of  political  manipulators.  The  performance  by  the  election 
officers  of  the  duties  imposed  upon  them  can  be  reasonably 
well  secured  by  providing  a  penalty  for  failure  so  to  do." 

The  rule  requiring  the  voter  to  express  his  choice  substan- 
tially in  the  manner  provided  by  the  statute  is  the  safest  guide 
and  the  better  rule  deducible  from  the  authorities.  Hawser 
V.  Pepper,  8  N.  D.  484,  79  N.  W.  1018;  Van  WinJde  v.  Crab- 
tree,  34  Or.  462,  55  Pac.  831,  56  Pac.  74;  Cartvile  v.  Jones, 
38  Mont.  590,  101  Pac.  153;  Tehbe  v.  Smith,  108  Cal.  101,  49 
Am.  St.  Bep.  68,  29  L.  R.  A.  673,  41  Pac.  454. 

If  the  voter  is  not  held  to  a  substantial  compliance  with  the 
directions  of  the  statute  in  the  expression  of-  his  choice  of 
candidates,  the  spirit  of  the  Australian  ballot  system  is 
ignored.  We  might  as  well  return  to  the  old  system  of  hap* 
hazard  voting  in  vogue  before  this  innovation,  and  to  remedy 
the  many  evils  of  which,  the  new  system  was  inaugurated. 
Under  the  old  system  there  was  an  utter  absence  of  statutory 
rules  regulating  the  ballot  and  the  manner  of  expressing  the 
voter's  choice  upon  that  ballot.  The  courts  were  thus  driven 
to  adopt  the  ''rule  of  intention'*  which  inevitably  permitted 
the  judges  to  follow  *'any  chimerical  notions  in  giving  effect 
to  that  frequently  visionary  and  uncertain  quantity  known 
as  the  voter's  intention."  This  rule  of  intention,  unless  it 
be  bridled  and  bitted,  is  a  stealthy  invitation  to  the  judges 
to  express  the  voter's  choice,  rather  than  by  well-defined  rules 
of  law  letting  the  elector  do  it  himself. 

By  the  laws  of  Arizona  educational  qualifications  are  a  pre- 
requisite to  the  exercise  of  the  suffrage.  One  too  illiterate 
to  mark  his  ballot  substantially  as  the  statute  directs  cannot 
for  that  reason  be  assisted.  Any  officer  of  the  election  or 
other  person  who  obtrudes  upon  the  voter's  secrecy  is  visited 
with  a  penalty,  unless  it  be  that  occasion  on  which  the  law 
authorizes  it,  namely,  when  the  voter  is  physically  disabled 
from  marking  his  ballot,  and  in  this  instance  the  voter's 
secrecy  must  not  be  obtruded  upon  except  by  those  named  in 
the  statute  and  in  the  manner  the  statute  prescribes.     The 
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statute  is  particular  to  specify  the  form  of  disability  as  phy- 
sical.    Paragraph  2958,  Civil  Code  1913. 

Said  the  court  in  Van  Winkle  v.  Crdbtree,  34  Or.  462,  55 
Pac.  831,  56  Pac.  74: 

"Every  elector  who  performs  the  act  of  voting  is  presumed 
to  know  the  law  of  his  state,  applicable  to  the  exercise  of  the 
right  of  suffrage;  and,  if  he  fails  to  comply  with  its  pro- 
visions, his  mistake  or  ignorance  deprives  him  of  the  benefit 
to  be  derived  from  the  practice  of  such  right.  This  being  so, 
his  right  to  have  his  choice  declared  as  he  intended  must  de- 
pend upon  his  compCance  with  the  law  applicable  thereto  in 
force  on  the  day  of  the  election.  While  the  Australian  ballot 
system  is  designed  to  purify  elections  by  securing  to  the  voter 
the  prerogative  of  freely  and  privately  selecting  the  candi- 
dates of  his  own  choice,  the  law  is  also  well  calculated  to  pro- 
mote the  cause  of  general  education,  by  compelling  the  masses 
to  learn  to  read  and  write  as  a  condition  precedent  to  the 
exercise  of  the  right  of  suffrage.  .  .  . 

'*To  give  effect  to  this  latter  purpose  of  the  law,  which 
is  almost  as  important  as  its  primary  object,  the  statute  should 
receive  a  reasonably  strict  construction." 

Having  these  statutes  before  us,  if  we  look  at  the  prescribed 
form  of  the  ballot  in  connection  therewith,  it  must  appear 
to  any  fair  mind  open  to  conviction  that  the  law  provides  a 
separate  column  within  vertical  lines  on  the  official  ballot  for 
each  political  party;  that  the  names  of  all  candidates  of  a 
particular  party,  except  judges  and  members  of  the  tax  com- 
mission, shall  appear  within  the  column  set  apart  for  that 
political  party ;  that  after  the  name  of  each  candidate  within 
the  column  a  dotted  line  shall  be  run  to  a  square  placed  within 
such  column  opposite  the  name  of  the  candidate,  and  it  is  in 
this  square  photographed  in  the  statutory  form  of  the  official 
ballot,  and  by  plain  mandate  of  the  statute,  that  the  elector 
must  mark  his  choice  of  candidates  if  the  elector  does  not 
wish  to  vote  a  straight  ticket  by  marking  a  cross  in  the  square 
at  the  top  of  the  column  under  the  name  of  the  party,  and 
in  addition  also  marking  a  cross  in  the  squares  opposite  the 
names  of  judicial  candidates  and  members  of  the  tax  com- 
mission. 

It  is  clear  from  the  form  of  the  official  ballot  and  the  statu- 
tory expressions,  "and  at  the  right  of  and  opposite  each  of 
such  words  shall  be  placed  a  square  of  the  size  of  those  placed 
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opposite  the  names  of  candidates,"  as  in  paragraph  2929,  or 
''otherwise  he  may  vote  for  any  candidate  by  placing  his  cross 
in  the  square  opposite  the  name  of  each  candidate,"  as  in 
paragraph  2940,  or,  "If  you  do  not  wish  to  vote  a  straight 
ticket,  put  an  'X'  in  the  square  after  the  name  of  each  can- 
didate that  you  wish  to  vote  for,"  the  place  appropriated  for 
expressing  the  voter's  choice  is  in  the  square  following  the 
dotted  line  after  the  candidate's  name,  which  square  is  at  the 
right  of  and  opposite  the  name  of  the  candidate  and  within 
the  lines  of  the  particular  party  column.  This  language  is 
not  only  unambiguous,  but  in  addition  the  statute  makes  a 
photograph  of  the  ballot  for  the  benefit  of  those  who  might 
otherwise  misunderstand  it. 

With  these  principles  in  mind,  the  assignments  of  error 
calling  in  question  rulings  of  the  trial  court  with  respect  to 
certain  groups  of  ballots  will  be  considerod. 

An  examination  of  the  ballots  and  rulings  of  the  trial  court 
discloses  that  23  ballots  were  counted  for  Campbell  on  which 
the  voter  marked  a  cross  in  the  square  within  the  lines  of  the 
Prohibition  column  opposite  the  dotted  lines  where  the  name 
of  the  Prohibition  candidate  for  Governor,  if  any,  should 
appear.  The  name  of  n5  candidate  for  the  oflSce  of  Governor 
on  the  Prohibition  ticket  was  printed  upon  the  ballot.  It  is 
clear  that  the  ruling  of  the  court  cannot  be  sustained.  The 
ballot  was  not  marked  as  the  statute  required;  neither  does 
the  manner  of  marking  express  any  intention  to  vote  for 
Campbell.  The  Prohibition  party  nominated  a  candidate  for 
Governor,  but  for  some  reason  his  name  was  not  printed  upon 
the  official  ballot.  If  I  were  groping  for  the  intention  of  the 
voter  in  these  instances,  I  would  conclude  that  he  intended 
to  vote  for  the  candidate  of  the  Prohibition  party  or  his  choice 
of  members  of  that  party,  but  forgot  to  write  his  name  in  the 
blank  space.  He  did  everything  the  statute  requires  to  vote 
thus  except  write  in  the  name.  He  did  nothing  the  statute 
requires  to  vote  for  either  Hunt  or  Campbell.  The  square  in 
which  the  mark  is  placed  is  opposite  and  to  the  right  of  the 
name  of  Hunt.  It  is  opposite  and  to  the  left  of  the  name  of 
Campbell.  There  is  an  intervening  space  between  the  square 
in  which  a  vote  could  be  marked  for  Hunt,  and  this  square 
marked  in  the  Prohibition  column.  There  is  also  an  inter- 
vening space  between  the  square  in  which  a  vote  could  be 
marked  for  Campbell  and  this  square  marked  in  the  Prohibi- 


Digitized  by  LjOOQIC 


Dec.  1917.]  Hunt  v.  Campbell.  285 

tion  column.  The  mark  appears,  however,  much  nearer  the 
name  of  Campbell  than  it  does  to  the  name  of  Hunt.  It  is  a 
severe  strain  on  even  the  ** intention  rule"  to  say  that  a  voter 
who  places  his  cross  in  a  separate  and  distinct  square  located 
in  a  separate  and  distinct  column,  devoted  to  the  candidates 
of  a  separate  and  distinct  politicid  party,  shall  be  concluded 
to  have  voted  for  the  candidate  whose  name  appears  the 
nearer  thereto.  In  Apple  v.  Bancroft,  158  111.  649,  41  N.  B. 
1116,  the  court  said : 

** Ballot  No.  2  shows  a  cross,  thus,  (X),  not  in  the  square  or 
appropriate  place  opposite  the  name  of  appellant,  but  to  the 
right  of  appellant's  name,  between  such  name  and  the  square 
opposite  the  name  of  appellee.  While  there  wcus  some  plausi- 
bility in  the  contention  of  appellant  that  the  way  in  which 
this  ballot  was  marked  showed  that  it  was  the  intention  of  the 
voter  to  vote  for  appellant,  still,  as  was  held  in  the  case  of 
Parker  v.  Orr  (decided  at  the  present  term  of  this  court), 
[158  111.  609]  41  N.  E.  1002  [30  L.  R.  A.  227],  it  cannot  be 
held  a  sufficient  compliance  with  the  statute.  It  is  clear  from 
the  statute  and  the  form  of  ballots  prescribed  that  the  appro- 
priate place  for  the  cross  is  in  the  circle  or  square  preceding 
the  title  or  name,  and  not  some  blank  space  discovered  by  the 
voter  at  the  right  of  su^ch  title  or  name.  [Italics  ours.]  As 
to  the  ballot  in  question,  aB  the  cross  is  between  the  names  of 
appellant  and  appellee,  being  at  the  right  of  the  former,  and 
at  the  left  of  the  latter,  the  only  reason  for  supposing  that 
the  elector  intended  to  vote  for  appellant,  rather  than  for 
appellee,  is  that  the  cross  is  nearer  appellant's  than  appellee's 
ni^me." 

On  many  of  the  ballots  examined  the  Republican  column 
is  printed  on  the  ballot  parallel  with  and  directly  next  to  the 
Democratic  column.  On  such  ballots  the  appropriate  square 
in  which  to  mark  a  cross  as  a  vote  for  Hunt  is  after  the  name 
of  Hunt  and  to  the  right  thereof  and  opposite  thereto  and 
in  the  Democratic  column,  but  nevertheless  the  cross  is  more 
than  two  inches  nearer  the  name  of  Campbell  than  to  the 
name  of  Hunt.  To  my  mind  it  is  not  more  absurd  to  con- 
tend that  the  voter  here  intended  to  vote  for  Campbell  be- 
cause the  cross  in  the  square  opposite  the  name  of  Hunt  is  also 
opposite  the  name  of  Campbell,  but  is  two  inches  removed 
from  the  name  of  Hunt,  whereas  it  is  only  a  quarter  of  an 
inch  removed  from  the  name  of  Campbell.    The  decisive  an- 
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swer  to  it  is  that  a  ballot  so  marked  for  Hunt  is,  by  statutory 
direction,  the  appropriate  place  to  mark  it  for  him.  These 
23  ballots  are  to  be  deducted  from  the  total  vote  counted  for 
Campbell. 

Contestee  claims  that  the  court  erred  in  counting  for  con- 
testant ballots  marked  with  a  cross  in  the  square  at  the  top 
of  the  Democratic  party  column  with  a  separate  cross  in  the 
square  after  the  names  of  other  Democratic  party  candidates, 
but  with  no  cross  in  the  square  after  the  name  of  appellant. 

In  the  trial  court  this  class  of  ballots  was  called  straight 
party  and  split  for  Governor  ballots.  Paragraphs  2940  and 
2941  of  the  Civil  Code  authorize  and  invite  the  voting  of  a 
straight  party  ticket,  except  for  judges  and  members  of  the 
tax  commission,  by  placing  a  cross  in  the  square  at  the  top 
of  the  column  under  the  name  of  such  party,  or  that  the  elec- 
tor may  vote  for  any  candidate  by  placing  his  cross  in  the 
square  opposite  the  name  of  such  candidate. 

Civil  Code  of  1913  also  provides: 

**2959.  If  the  voter  marks  more  names  than  there  are  per- 
sons to  be  elected  to  an  office,  or  if  for  any  reason  it  is  im- 
possible to  determine  the  voter's  choice  for  any  office  to  be 
filled,  his  ballot  shall  not  be  counted  for  such  office.  No  bal- 
lots without  the  official  indorsement  shall,  except  as  herein 
otherwise  provided,  be  allowed  to  be  deposited  in  the  ballot 
box,  and  none  but  ballots  provided  in  accordance  with  the  pro- 
visions of  this  title  shall  be  counted.  Ballots  not  counted 
shall  be  marked  defective  on  the  backs  thereof,  and  be  pre- 
served and  returned  to  the  board  of  supervisors  or  recorder 
or  clerk  from  whom  received  as  hereinbefore  provided.*' 

**2979.  If  the  names  of  more  persons  are  designated  on 
any  ballot  found  in  the  ballot  box  for  the  same  office  than 
are  to  be  chosen  for  such  office,  then,  except  in  the  cases  pro- 
vided for  in  the  next  section,  all  the  names  designated  for 
such  offices  must  be  rejected,  and  the  fact  of  such  rejection, 
and  the  reason  therefor,  must,  at  the  time  of  such  rejection, 
be  voted  on  the  ballot  and  signed  by  a  majority  of  the  election 
board." 

It  is  manifest  that  this  method  of  marking  the  ballot  is 
not  prevented  by  the  provisions  of  the  two  paragraphs  of  the 
statute  last  quoted.  The  Oklahoma  supreme  court,  in  con- 
struing a  statute  similar  to  ours,  in  its  instructions  to  the 
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voter  as  to  the  method  of  voting  a  straight  party  ticket,  or  for 
individual  candidates,  said: 

''To  our  minds  it  seems  clear  that  under  this  statute  a 
stamp  in  the  circle  at  the  head  of  the  list  of  candidates  is  the 
statutory  method  provided  whereby  a  voter  may  manifest 
his  intention  to  vote  for  every  candidate  under  that  stamp. 
If  this  is  true,  and,  after  having  placed  the  stamp  there,  the 
voter  has  succeeded  in  voting  for  all  of  these  candidates,  then 
the  placing  of  additional  stamps  in  front  of  the  different 
names  on  that  same  list  would  either  constitute  distinguishing 
marks  or  be  without  any  effect  whatsoever.  .  .  .  We  conclude ' 
they  are  without  effect."  Potts  v.  Folsom,  24  Okl.  731,  28 
L.  R.  A.  (N.  S.)  460,  104  Pac.  353. 

In  Spurrier  v.  McLennan,  115  Iowa,  461,  88  N.  W.  1062, 
the  supreme  court  of  Iowa,  quoting  from  Bobinson,  J.,  in  the 
case  of  Whittam  v.  Zahorik,  91  Iowa,  23,  51  Am.  St.  Bep.  317, 
59  N.  W.  57,  said:  . 

'^  'Hence,  when  a  voter  has  marked  his  ticket  by  placing 
a  cross  in  the  circle  opposite  the  title,  he  does  not  add  to  the 
legal  effect  of  that  marking  by  placing  crosses  in  squares 
opposite  the  names  of  candidates  on  the  same  ticket.'  This, 
we  think,  is  true  under  the  present  statute.  And  we  may 
say,  further,  that  crosses  in  squares  under  such  circumstances 
not  only  do  not  add  to  the  effect  of  the  mark  in  the  circle, 
but  they  do  not  detract  from  it;  they  have  no  consequence 
whatever." 

To  the  same  effect  is  the  case  of  8t(Ue  ex  rel.  Brooks  v. 
Fransham,  19  Mont.  273,  48  Pac.  1.  The  trial  court's  ruling 
is  correct. 

The  trial  court  did  not  err  in  ruling  that  ballots  having  a 
cross  in  the  square  at  the  top  of  the  Democratic  party  column 
and  a  cross  in  the  square  after  the  name  of  appellee  in  the 
Republican  column  should  not  be  counted  either  for  contes- 
tant or  contestee.  This  method  of  marking  a  ballot  is  in  direct 
violation  of  the  statute,  being  a  vote  for  two  opposing  candi- 
dates for  the  same  office.  The  statute  penalizes  the  voter  for 
thus  marking  his  ballot  by  forbidding  it  to  be  counted  for  the 
office.    Paragraphs  2959  and  2979,  Civil  Code  1913. 

"As  we  have  said,  the  circle  mark  being  of  equal  signifi- 
cance with  the  cross  mark  opposite  the  name,  the  corollary 
of  that,  and  the  equivalent  statement  that  the  voter  has  dis- 
tinctly expressed  his  intent  to  vote  for  two  men,  is  that,  so 
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far  as  that  part  of  the  ballot  is  involved,  it  becomes  impossible 
to  determine  the  elector's  choice,  and  such  a  vote  or  votes 
must  not  be  counted  for  either  candidate."  State  ex  rel. 
Brooks  V.  Fransham,  19  Mont.  273,  48  Pac.  1. 

**A  cross  in  the  circle  conclusively  means  a  vote  for  the 
whole  ticket  printed  below  it,  and  a  mark  in  the  square  before 
a  name  on  another  ticket  has  no  effect  other  than  to  nullify 
the  vote  for  the  oflScer  thus  doubly  voted  for.'*  Spurrier  v. 
McLennan,  115  Iowa,  461,  88  N.  W.  1062. 

See,  also,  Heiskell  v.  Landrum,  23  Colo.  65,  46  Pac.  120; 
Day  V.  Dunning,  127  Cal.  55,  59  Pac.  196 ;  Dickerman  v.  Oels- 
thorpe,  19  Mont.  249,  47  Pac.  999. 

Ballots  having  a  cross  in  the  square  at  the  top  of  the  Demo- 
cratic column  and  a  cross  in  the  square  at  the  top  of  the  Pro- 
hibition column  in  those  counties  wherein  no  name  was  printed 
upon  the  ballot  as  a  candidate  for  Qovernor  were  counted  for 
Hunt.  Likewise  such  ballots  where  the  Qross  was  at  the  top 
of  the  Republican  and  Prohibition  columns  respectively  were 
counted  for  Campbell.  The  ruling  is  correct.  CaldweU  v. 
McElvain,  184  111.  552,  56  N.  E.  1012.  Likewise  the  ruling 
of  the  court  is  approved  where  votes  were  counted  for  con- 
testant and  contestee  respectively  where  ballots  have  a  cross 
in  the  square  at  the  top  of  the  Prohibition  column  and  a  cross 
in  the  square  after  either  the  name  of  contestant  or  contestee 
where  no  name  as  a  candidate  for  Qovernor  on  the  Prohibi- 
tion ticket  was  printed  upon  the  ballot.  Spurrier  v.  McLen- 
nan, 115  Iowa,  461,  88  N.  W.  1062;  Parker  v.  Orr,  158  111. 
609,  30  L.  R.  A.  227,  41  N.  E.  1002. 

It  is  argued  that  the  court  was  justified  in  counting  as  votes 
for  Campbell  those  ballots  having  his  name  written  in  on  a 
blank  line,  but  no  mark  in  the  square  opposite  his  name  either 
as  printed  upon  the  ballot  or  so  written  thereon.  Tested  by 
the  statute,  the  ruling  is  clearly  wrong.  Paragraph  2932  of 
the  Civil  Code  of  1913  provides: 

''In  each  column  at  the  right  of  the  name  of  the  candidate 
and  on  the  same  line  there  shall  be  a  space  so  inclosed  by  rule 
work  as  to  make  a  square  three-eighths  of  an  inch  in  size,  in 
which  a  voter  may  designate  his  choice  by  a  cross-mark.  Be- 
low the  name  of  the  last  named  candidate  for  each  office  in 
each  column,  shall  be  placed  as  many  blank  lines  as  there  are 
offices  of  the  kind  to  be  filled,  and  in  like  manner  a  square 
shall  be  placed  after  such  blank  space.    Upon  such  blank  lines 


Digitized  by  LjOOQIC 


Dec.  1917.]  Hunt  v.  Campbell.  289 

the  voter  may  write  the  names  of  any  person  or  persons  for 
whom  he  desires  to  vote  whose  names  are  not  printed,  and  in 
the  squares  opposite  the  same,  he  shall  designate  his  choice  by 
a  cross-mark  as  in  the  case  of  printed  names." 

This  statute  is  plain  to  the  effect  that  the  voter  cannot  ex- 
press his  choice  by  merely  writing  in  a  name  upon  the  blank 
space  left  for  that  purpose.  When  the  name  of  his  choice  is 
not  printed  upon  the  ballot,  he  may  write  in  that  name  and 
mark  his  ballot  in  the  square  opposite  the  name  so  written 
in.  The  two  statutory  acts,  to  wit,  writing  the  name  and 
marking  in  the  square  opposite  thereto,  are  essential  to  ex- 
press the  voter's  choice.  The  two  acts  must  concur.  See 
Riley  v.  Trainor,  57  Colo.  155,  140  Pac.  469 ;  Martin  v.  MUes, 
46  Neb.  772,  65  N.  W.  889;  McKUtrick  v.  Pardee,  8  S.  D.  39, 
65  N.  W.  23;  CanoUe  v.  Jones,  38  Mont.  590,  101  Pac  153. 
These  five  votes  counted  for  the  contestee  must  therefore  be 
deducted  from  the  total  vote  counted  for  him. 

The  contestee  makes  objection  to  the  counting  of  certain 
ballots  hereinafter  specifically  enumerated  wherein  it  is  con- 
tended that  the  court  erred  in  counting  the  same  for  contest- 
ant or  contestee,  as  the  case  may  be,  because  on  such  ballots 
the  voter  attempted  to  express  his  choice  of  candidates  for 
the  office  of  Qovemor  in  marking  his  ballot  otherwise  than 
with  a  cross. 

It  is  obvious  from  a  consideration  of  these  statutes  bearing 
upon  the  Australian  ballot  system  that,  while  it  is  mandatory 
upon  the  voter  to  express  his  choice  of  candidates  in  the  ap- 
propriate place  set  apart  therefor,  that  is  to  say,  in  the  proper 
column  and  after  and  to  the  right  of  and  in  the  square  oppo- 
site the  name  of  the  person  voted  for,  the  provisions  of  the 
statute  are  equally  plain  as  regards  the  kind  of  a  mark  re- 
quired of  the  elector  to  indicate  or  give  expression  to  his 
choice.  The  mark  specified  in  the  statute  is  a  cross.  But 
while  these  provisions  as  to  the  marking  of  ballots  are  in  their 
nature  mandatory,  they  tend  to  limit  the  citizen  in  his  exer* 
cise  of  the  right  of  suffrage,  and  should  be  liberally  construed 
in  his  favor.  Bowers  v.  Smith,  111  Mo.  45,  33  Am.  St.  Eep. 
491,  16  L.  R.  A.  754,  20  S.  W.  101.  It  is  not  at  all  consid- 
ered that  the  elector  is  required  to  mark  a  perfect  cross  nor 
place  the  same  exactly  within  the  square.  The  statute  in 
some  parts  merely  says  a  cross  and  in  other  parts  make  a 
mark,  illustrated  by  the  figure  X.    St  Andrew's  cross  is  made 
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in  the  form  of  an  X.  There  are  three  other  principal  forms 
of  the  cross:  The  Latin  cross  Y, used  in  the  crucifixion  of 
our  Savior,  and  a  symbol  of  the  Christian  faith;  St.  An- 
thony's cross  is  made  in  the  form  of  a  T ;  the  Greek  cross,  +. 
A  cross  also  in  the  form  of  a  Y  is  used  as  a  bearing  in  cer- 
tain departments  of  applied  science.  Thus,  says  the  Cen- 
tury Dictionary :  A  cross  may  be  in  many  varieties  of  form  or 
size.  It  may  be  aiguise,  anchored,  annulate,  bottony,  humette, 
etc.  The  many  variations  of  the  cross  all  have  been  and 
should  be  held  to  be  a  substantial  compliance  with  the  statute. 
If  the  legislature  had  desired  explicitly  to  restrict  the  voter 
to  the  marking  of  any  particular  kind  of  a  cross,  it  would 
have  made  the  simple  provision  that  any  ballot  not  marked 
with  that  particular  kind  shall  be  rejected.  Of  course,  it  is 
not  meant  to  say  that,  if  a  variation  of  the  cross  X,  as  illus- 
trated in  the  statute,  is  shown  by  a  series  and  symmetry  of 
ballots,  or  evidence  suflfecient  to  show  that  they  were  so  marked 
and  intended  to  designate  or  impart  knowledge  of  the  per- 
sons who  voted  such  ballots,  it  would  be  approved.  A  cross 
may  be  so  made  as  under  the  circumstances  it  would  consti- 
tute a  distinguishing  mark  such  as  the  statute  denounces. 
We  are  here  speaking  of  those  cases  where  the  marking, 
though  a  variation,  is  not  shown  to  be  the  result  of  evil  pur- 
pose. It  is  enough  if  the  voter  manifests  a  bona  fide  effort 
to  make  a  cross  and  mark  it  substantially  within  the  square. 
Said  the  supreme  court  of  Minnesota  in  the  case  of  Penning^ 
ton  V.  Hare,  60  Minn.  146,  62  N.  W.  116: 

**The  statute  does  not,  however,  prescribe  any  inflexible 
rule  as  to  what  shall  or  shall  not  be  accepted  as  a  cross-mark, 
and  any  mark,  however  crude  and  imperfect  in  form,  if  it  is 
apparent  that  it  was  honestly  intended  as  a  cross-mark,  and 
for  nothing  else,  must  be  given  effect  as  such ;  otherwise,  elec- 
tors unaccustomed  to  the  use  of  pen  or  pencil  might  be  dis- 
franchised." 

Thus  we  have  a  simple  and  symmetrical  rule,  and  one  that 
is  not  at  all  burdensome  upon  the  elector,  and  one  that  is 
clearly  within  the  spirit  as  well  as  the  letter  of  the  statute, 
and  nothing  is  urged  in  opposition  to  it  by  counsel  for  con- 
testant. It  is  not  difficult  for  one  of  even  the  most  limited 
intelligence  to  substantially  follow  its  requirements.  A  voter 
with  the  most  limited  intelligence  will  experience  no  difficulty 
whatever  in  marking  the  simple  cross  X  indicated  in  the  stat- 
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nte.  This  is  the  very  best  emphasis  the  voter  can  give  to 
express  his  choice,  and  with  this  simple  act  the  intelligent 
voter  will  be  content.  No  one  will  contend  that  an  elector 
who  willfully  and  with  apparent  obstinacy  refuses  to  comply 
with  the  statute,  when  its  great  object  is  to  promote  the  purity 
of  elections,  the  uniformity  in  voting,  and  for  his  own  benefit 
in  preserving  the  independence  of  the  voter,  should  receive 
undue  consideration ;  and  this  very  thing  is  clearly  indicated 
in  some  of  the  ballots  called  in  question  under  this  assign- 
ment, where  the  elector  marked  a  cross  in  expressing  his  choice 
for  other  candidates  and  amendments  and  measures  sub- 
mitted, but  made  no  attempt  whatever  to  make  a  cross  to 
express  his  choice  of  candidates  for  Governor. 

The  exhibits  in  question  under  this  assignment  are  as  fol- 
lof^s,  to  wit:  149,  431,  228,  102,  575,  503,  110,  64,  517,  215, 
226,  229,  369  and  A-542,  590,  370,  422,  516,  83,  520,  521,  517, 
268,  361,  556,  630,  540,  405,  which  ballots  contestee  asserts 
were  counted  for  Hunt;  and  Exhibits  319,  703,  532,  148,  601, 
655,  688,  479,  643,  and  A-594,  596,  230,  499,  598,  counted  for 
Campbell. 

Exhibit  149,  the  voter  wrote  "Yes**  in  the  square  opposite 
Hunt's  name  and  over  the  word  marked  a  cross.  It  is  not 
contended  that  the  ballot  itself  or  any  evidence  alivmde  shows 
that  the  voter  so  marked  it  for  the  purpose  of  distinguishing 
his  vote.  In  putting  both  the  cross  and  the  word  ''Yes"  in 
the  square,  it  is  evident  the  voter  merely  wished  to  emphasize 
his  choice  for  Governor.    It  was  properly  counted  for  Hunt. 

Exhibit  431,  the  voter  merely  wrote  the  word  "Yes"  in 
the  square  opposite  Hunt's  name.  This  ballot  should  not  be 
counted  for  Hunt.  Exhibits  228,  575,  503,  A-516,  A-83, 
A-520,  and  A-521  are  similar,  and  should  not  be  counted 
for  Hunt.  Exhibit  102  was  properly  marked  with  a  cross  in 
the  square  opposite  Hunt's  name,  and  was  properly  counted 
for  him.  A-542,  the  only  expression  of  the  voter's  choice 
was  by  writing  the  word  **Yes"  in  the  square  at  the  top  of 
the  Democratic  column.  This  ballot  should  have  been  rejected, 
and  was  improperly  counted  for  Hunt.  E^ibits  A-590 
and  A-570,  the  word  **Yes"  was  written  after  the  name  of 
Hunt,  but  there  was  no  mark  within  the  square  opposite  his 
name.    These  ballots  should  not  have  been  counted  for  Hunt. 

A-422,  the  cross  was  placed  within  the  square  opposite  the 
name  of  Hunt,  but  the  word  **Yes"  was  also  written  on  the 


Digitized  by  LjOOQIC 


292  Hunt  v.  Campbell.  [19  Am. 

dotted  lines  after  his  name.  It  is  not  contended  that  the  evi- 
dence discloses  this  to  be  intended  as  a  distin^shing  mark, 
and  the  ballot  was  properly  counted  for  Hunt. 

Exhibit  110  is  marked  in  the  square  opposite  Hunt's  name 
thus  (xj  with  just  the  faintest  intersection  of  the  lines.  The 
ballot  shows  an  honest  effort  to  mark  a  cross,  and  it  should 
be  counted  for  Hunt. 

Exhibit  A-517,  the  ballot  was  marked  with  a  vertical  line 
in  the  square  at  the  top  of  the  Democratic  column.  There 
was  no  mark  after  the  name  of  any  candidate  for  Qovemor, 
but  the  elector  did  express  his  choice  for  a  number  of  candi- 
dates for  other  oflBces  by  marking  a  cross  in  the  square  oppo- 
site their  names.  This  is  an  instance  where,  if  the  elector 
intended  to  express  a  choice  for  Governor,  he  willfully  dis- 
obeyed the  statute,  and  his  ballot  cannot  be  counted  for  that 
office.  Exhibits  64  and  517,  the  voter  marked  his  ballot  in 
the  square  at  the  top  of  the  Democratic  column  thus:  in 
64,  13 ;  and  in  517,  H ;  «l1so  the  latter  ballot  was  marked 
in  the  square  opposite  Hunt's  name  |^|.  There  is  indicated 
no  honest  effort  to  mark  a  cross,  but  the  elector  evinces  a  will- 
ful disregard  of  the  statute.  These  two  ballots  should  not 
be  counted  for  Hunt.  Ebdiibit  215  is  marked  with  a  cross 
in  the  square  opposite  Itunt's  name,  and  was  properly 
counted  for  him.  Exhibit  226  has  a  cross  marked  in  the 
square  at  the  top  of  the  Republican  column  with  a  cross  ako 
marked  in  the  square  opposite  the  name  of  Hunt.  A  line 
was  also  drawn  through  the  name  of  Campbell.  The  court 
properly  refused  to  count  this  ballot  for  either  contestant  or 
contestee.  Exhibit  229  has  a  cross  in  the  square  at  top  of 
Democratic  column  and  a  cross  marked  in  the  square  after 
name  of  Campbell.  This  was  not  counted  for  either  party, 
and  properly  so.  Exhibit  A-268  has  a  cross  in  the  square 
at  top  of  Democratic  column,  and  was  properly  counted  for 
Hunt.  A-d61  has  a  cross  marked  in  square  at  top  of  Demo- 
cratic column,  also  crosses  in  the  squares  at  top  of  Inde* 
pendent  and  Prohibition  columns.  No  candidate's  name  was 
printed  upon  either  the  Independent  or  Prohibition  tickets 
for  Governor.  This  ballot  was  properly  counted  for  Hunt. 
A-556,  a  cross  was  placed  in  the  square  at  top  of  Republican 
column;  also  a  cross  was  marked  in  the  square  opposite  the 
name  of  Hunt.  This  ballot  was  properly  not  counted  for 
either  Hunt  or  Campbell. 


Digitized  by  LjOOQIC 


Dec  1917.]  Hunt  v.  Campbell.  293 

A-630,  a  cross  is  marked  in  the  square  at  the  top  of  the 
Democratic  column,  but  the  lines  of  the  cross  extend  some- 
what beyond  the  lower  line  of  the  square.  It  is  not  contended 
this  is  a  distin^ishing  mark,  and  it  is  clear  the  elector  made 
an  honest  effort  to  comply  with  the  law  in  marking  his  ballot. 
This  ballot  was  properly  counted  for  Hunt. 

A-540,  a  cross  is  marked  within  the  square  at  the  top  of 
the  Democratic  column.  It  is  evident  the  voter  was  suffer- 
ing with  the  palsy  or  unsteady  hands  from  the  imperfect  cross 
made,  but  it  evinces  an  honest  effort  to  comply  with  the  law 
and  was  properly  counted  for  Hunt.  A-405  has  a  cross 
within  the  square  at  the  top  of  the  Democratic  column,  but. 
from  the  appearance  of  it  the  same  observations  made  with 
reference  to  Exhibit  A-540  are  applicable.  It  was  properly 
counted  for  Hunt. 

Exhibits  319,  703,  A-394,  and  A-596  each  has  the  word 
'*Yes"  written  in  the  square  opposite  the  name  of  Campbell, 
and  such  ballots  were  improperly  counted  for  him.  Exhibit 
369  is  a  ballot  marked  with  a  cross  in  the  square  at  the  top 
of  the  Republican  column,  and  was  properly  counted  for 
Campbell. 

Exhibit  532,  a  check  mark  thus  [l]  is  made  in  the  square 
opposite  the  name  of  Campbell.  No  attempt  was  made  to 
mark  a  cross,  and  the  ballot  was  improperly  counted  for 
Campbell. 

Exhibit  148,  on  this  ballot  the  figure  [I]  was  marked  in 
the  square  opposite  the  name  of  Campbell.  In  expressing 
his  choice  for  many  of  the  candidates  the  elector  marked  an 
excellent  cross  within  the  appropriate  square.  It  is  evident 
that,  if  the  voter  did  intend  to  vote  for  Campbell,  he  will- 
fully disregarded  the  statute,  and  his  ballot  cannot  be  counted 
for  the  office.  It  was  error  to  count  it  for  Campbell.  Ex- 
hibits 601  and  628,  on  these  ballots,  lines  were  drawn  across 
the  squares  diagonally  thus  |S1.  These  ballots  should  not  have 
been  counted  for  Campbell. 

Exhibits  655  and  A-598,  the  elector  marked  the  appropriate 
square  with  a  cross,  but  made  more  lines  than  necessary.  It 
is  not  contended  this  was  done  to  distinguish  the  ballots. 
These  two  ballots  were  properly  counted  for  Campbell.  Ex- 
hibits 479  and  643,  on  these  ballots  the  elector  complied  with 
the  statute  in  marking  his  choice  of  other  candidates  or  the 
measures  submitted,  but  made  no  attempt  to  mark  a  cross 
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after  the  name  of  Campbell.  The  squares  opposite  the  name 
of  Campbell  were  marked  with  the  figure  [TJ,  and  cannot 
be  counted  as  votes  for  him.  A-230,  here  also  the  elector 
marked  a  cross  to  express  his  choice  in  other  instances,  but 
made  no  attempt  to  mark  a  cross  after  the  name  of  Camp- 
bell, and  it  was  improperly  counted  for  Campbell.  A-499  is 
merely  a  check  mark  |  y/  |,  no  attempt  being  made  to  mark  a 
cross.    Improperly  counted  for  Campbell. 

Prom  the  foregoing  it  is  found  that  of  these  exhibits  14 
of  the  ballots  were  improperly  counted  for  Hunt  and  12  of 
them  improperly  counted  for  Campbell.  Fourteen  votes  are 
therefore  deducted  from  the  total  vote  counted  for  Hunt  and 
12  votes  from  the  total  vote  counted  for  Campbell. 

It  is  urged  by  contestee  that  the  trial  court  erred  in  count- 
ing votes  for  contestant  and  contestee  respectively  where  the 
cross  was  marked  in  the  square  opposite  the  dotted  lines  left 
blank  for  the  purpose  of  enabling  the  voter  to  express  his 
choice  by  writing  in  the  name  in  those  cases  where  the  name 
of  the  voter's  choice  was  not  printed  upon  the  ballot.  No 
name  was  written  upon  the  dotted  line.  In  these  instances 
the  cross  was  in  the  square  underneath  the  square  opposite 
either  the  name  of  Hunt  or  Campbell.  It  is  asserted  under 
this  objection  that  Exhibits  734,  90,  411,  418,  152,  165,  305, 
433,  632,  253,  353,  606,  732,  and  A-386  were  counted  for 
Hunt  and  Exhibits  49,  80,  86,  and  A-350  were  counted  for 
Campbell.  An  examination  of  these  exhibits  and  the  record 
discloses  that  Exhibit  734  is  not  a  ballot,  but  a  tally  sheet; 
that  Exhibits  90,  411,  and  418  were  not  counted  for  Hunt, 
but  ruled  to  be  no  votes.  The  other  ballots  so  counted  should 
have  been  rejected.  The  theory  upon  which  they  seem  to 
have  been  counted  was  that  the  elector  was  suffering  with  an 
astigmatism,and  thereby  disabled  from  properly  marking  his 
ballot.  There  is  no  evidence  whatever  in  the  record  about 
this,  but  even  so  it  is  a  physical  disability,  and  the  statute  is 
specific  in  pointing  out  the  method  by  which  a  voter  suffer- 
ing the  physical  disability  may  be  assisted  in  expressing  his 
choice.  The  astigmatism  theory  is  further  weakened  by  the 
ability  of  the  elector  to  properly  mark  his  ballot  for  candi- 
dates other  than  Governor.  These  ballots  cannot  be  counted 
for  either  party.  Here  10  votes  must  be  deducted  from  the 
total  vote  counted  for  Hunt,  and  4  votes  deducted  from  the 
total  vote  counted  for  Campbell. 
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The  counting  of  certain  ballots  is  objected  to  by  contestee 
on  the  ground  that  they  bear  distinguishing  marks.  Of  these 
Exhibits,  126,  150,  206,  222,  238,  244,  245,  323,  332,  424,  477, 
502,  584,  351,  623,  398,  312,  and  A-435  were  counted  for 
Hunt.  Exhibits  742,  731,  718,  749,  493,  278,  115,  A-359, 
A-360,  and  A-450  were  counted  for  Campbell. 

Civil  Code  of  1913  provides: 

*'2982.  When  a  ballot  found  in  any  ballot  box  bears  upon 
it  any  impression,  device,  or  color,  or  thing,  or  is  folded  in  a, 
manner  intended  to  designate  or  impart  knowledge  of  the  per- 
son who  voted  such  ballot,  it  must,  with  all  its  contents,  be 
rejected. 

**2983.  Whenever  the  board  of  election  rejects  a  ballot, 
it  must,  at  the  time  of  such  rejection,  cause  to  be  made 
thereon  and  signed  by  a  majority  of  the  board  an  indorse- 
ment of  sucfi  rejection  and  of  the  causes  thereof. 

''2984.  All  rejected  ballots  must  be  preserved  and  re- 
turned in  the  same  manner  as  other  ballots. 

'*2985.  Whenever  a  question  arises  in  the  board  as  to  the 
legality  of  a  ballot,  or  any  part  thereof,  and  the  board  decide 
in  favor  of  the  legality,  such  action,  together  with  a  concise 
statement  of  the  facts  that  give  rise  to  the  objection,  must  be 
indorsed  upon  the  ballot  and  signed  by  a  majority  of  the 
board." 

It  will  be  observed  upon  a  consideration  of  section  2982 
that  it  is  not  every  mark  found  upon  a  ballot,  if  placed  there 
without  an  evil  purpose,  or  by  accident  or  inadvertence,  or 
perhaps  by  reason  of  a  perverse  idiosyncrasy  of  the  particular 
elector,  that  will  justify  the  rejection  of  a  ballot,  but  it  is  a 
ballot  found  in  the  ballot-box  being  folded  in  a  manner  or 
bearing  upon  it  a  thing  intended  to  designate  or  impart 
knowledge  of  the  person  who  voted  such  ballot  that  is  obnoxi- 
ous to  the  statute.  Except  as  to  two  of  these  exhibits,  332 
and  502,  which  were  rejected  by  the  boards  of  election  with  a 
statement  signed  by  a  majority  of  the  board  that  the  ballots 
were  found  in  the  ballot-box  bearing  distinguishing  marks, 
there  is  not  a  particle  of  evidence  that  any  of  the  ballots  had 
the  marks  now  appearing  upon  them  when  they  were  found 
in  the  ballot-box  by  the  respective  boards  of  election.  It 
seems  clear  to  me  that  when  a  ballot  is  found  in  the  ballot- 
box  folded  in  a  manner  or  bears  upon  it  a  thing  intended  to 
designate  or  impart  knowledge  of  ihe  person  who  voted  such 
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ballot,  it  is  the  duty  of  the  election  board  to  make  a  concise 
statement  of  these  matters  signed  by  a  majority  of  the  board. 
If  election  oflScers  would  faithfully  perform  their  duties 
under  these  statutes  and  make  such  records  in  the  presence 
of  bystanders  at  the  time  of  counting,  it  would  be  an  excel- 
lent means  whereby  to  prevent  tampering  with  the  ballots 
after  they  are  once  counted.  Except  the  two  ballots,  there  is 
no  statement  of  the  election  board ;  neither  is  there  a  particle 
of  evidence  as  to  who  put  these  things  upon  the  ballot  or 
when  they  were  put  there.  There  is  nothing  except  the  bal- 
lots themselves  upon  which  to  base  any  judgment  that  they 
were  intended  to  disclose  knowledge  of  the  persons  who  voted 
them.  The  ballots  are  from  widely  separated  precincts  with 
no  series  of  ballots,  no  system  or  symmetry  in  the  marking 
of  them,  such  as  might  disclose  a  purpose  to  violate  the  stat- 
ute. I  think  it  would  be  a  dangerous  rule  to  condemn  these 
ballots  without  some  evidence  at  least  that  they  bore  the 
things  upon  them  now  urged  for  their  condemnation  when 
found  in  the  ballot-box.  See  People  v.  Board  of  Supervisors, 
135  N.  Y.  522,  32  N.  E.  242. 

Of  the  ballots  identified  as  bearing  marks  upon  them  when 
found  in  the  ballot-box:  Exhibit  332  is  where  the  voter 
marked  his  cross  in  the  Democratic  square  at  the  top  of  the 
ballot,  and  then  drew  a  line  to  the  space  where  the  names 
of  the  Democratic  candidates  for  presidential  electors  are 
printed,  and  along  this  line  wrote  the  word  ''Wilson";  Ex- 
hibit 502,  the  voter  marked  a  cross  in  the  square  at  the  top 
of  the  Democratic  column,  and  in  the  square  for  voting  on 
an  initiative  petition  of  the  people,  last  printed  upon  the  bal- 
lot, he  drew  a  heavy  oblique  line  extending  it  beyond  the 
square  about  two  inches,  and  then  in.  large  letters  wrote 
**I  vote  Yes,"  heavily  underscored.  These  two  ballots  should 
have  been  rejected.  They  are  identified  as  bearing  these 
things  upon  them  when  found  in  the  ballot-box,  and  such  evi- 
dence is  sufiicient  to  show  that  the  voter  deliberately  placed 
these  unauthorized  things  upon  the  ballot.  As  heretofore 
said,  it  is  not  every  kind  of  a  mark  unauthorized  by  law  that 
will  justify  the  rejection  of  a  ballot,  but  when  the  evidence 
discloses  that  the  voter  deliberately  placed  upon  his  ballot  an 
unauthorized  thing  that  may  serve  to  impart  to  others  knowl- 
edge of  the  person  who  voted  such  ballot,  its  consequence 
will  be  that  the  voter  intended  it  so,  and  his  ballot  must  be 


Digitized  by  LjOOQIC 


Dec  1917.]  Hunt  v.  Campbell.  297 

rejected.  See  Whittam  v.  ZaJiorik,  91  Iowa,  23,  51  Am.  St. 
Rep.  317,  59  N.  W.  57.  Two  votes  are  here  to  be  deducted 
from  the  total  vote  counted  for  Hunt. 

It  is  a  matter  of  pride  to  comment  here  upon  the  ^eat 
intelligence  with  which  the  popular  will  is  expressed  in  Ari- 
zona. There  is  perhaps  no  state  in  the  Union  that  can 
approach  Arizona  in  the  number  of  voters  whose  intention  is 
manifested  by  doing  those  things  required  hj  law  to  carry 
out  such  intention.  Some  60,000  ballots  have  been  scruti- 
nized and  overhauled  as  thoroughly  perhaps  as  any  ballots 
•have  ever  received.  With  such  skill  and  vigilance  the  num- 
ber found  subject  to  criticism  is  infinitesimal.  Out  of  the 
whole  number  perhaps  not  more  than  50  indicating  perverse 
obstinacy  or  an  idiosjnicrasy  of  the  voter.  It  may  not  be 
amiss  here  to  say  to  those  that  may  delight  in  expressing  their 
choice  of  candidates  idiosyncratically  or  by  putting  marks 
unauthorized  by  law  upon  their  ballots  that  they  thus  place 
no  emphasis  upon  the  expression  of  their  choice,  but  subject 
the  ballot  to  criticism,  and  perhaps  condemnation  and  rejec- 
tion. That  the  elector  can  give  greatest  emphasis  to  the 
intention  with  which  his  choice  is  expressed  by  manifesting 
an  honest  effort  to  mark  a  cross  substantially  in  the  square 
appropriated  for  that  purpose ;  the  simple  process  of  doing  a 
plain  thing  prescribed  by  law,  and  which  the  least  intelligent 
may  readily  grasp.  To  do  less  than  this  may  not  be  enough 
but  to  do  more  is  certainly  a  detraction  from  the  things  re- 
quired to  be  done  by  the  law. 

The  contestant  urges  that  the  court  erred  in  not  rejecting 
the  ballots  in  the  precincts  of  Pinedale  and  Snowflake.  The 
provisions  of  the  Arizona  statutes  and  the  facts  of  this  case 
seem  to  place  the  precinct  of  Pinedale  squarely  within  the 
rule  laid  down  in  the  case  of  Tebbe  v.  SniitJi,  108  Cal.  101, 
49  Am.  St.  Rep.  68,  29  L.  R.  A.  673,  41  Pac.  454.  If  the  rea- 
soning of  that  case  is  correct,  then  under  the  laws  of  Arizona 
Pinedale  would  have  to  be  rejected.  In  Snowflake  precinct 
the  record  discloses  apparent  and  many  irregularities  in  the 
conduct  of  the  election  and  in  the  matter  of  election  officers 
and  others  without  authorization  of  law  obtruding  upon  the 
secrecy  of  the  voters  and  unlawfully  assisting  them  in  the 
preparation  of  their  ballots.  Whether  the  penalties  of  the 
law  prescribed  against  such  acts  are  to  be  considered  a  suffi- 
cient deterrent,  or  whether  under  the  law  it  is  mandatory 
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apon  the  courts  to  reject  such  precincts  on  account  of  such 
practices,  I  deem  it  unnecessary  to  determine.  These  pre- 
cincts each  gave  Campbell  a  much  greater  number  of  votes 
than  were  given  to  Hunt,  and  whatever  might  be  determined 
would  not  afFect  the  final  result  of  this  case.  If  these  pre- 
cincts are  counted,  Campbell's  total  vote  will  not  be  affected. 
If  they  should  be  rejected.  Hunt's  total  vote  would  be  in- 
creased by  a  considerable  number. 

The  contestee  makes  a  number  of  assignments  provision- 
ally; that  is,  if  this  court  rejects  the  precincts  of  Snowflake, 
then  contestee  urges  the  rejection  of  other  precincts  for  the 
reason  that  the  irregularities  and  misconduct  on  the  part  of 
the  election  oflScers  shown  by  the  evidence  in  the  case  of  said 
precinct  of  Snowflake  are  shown  by  the  evidence  to  have 
been  in  several  other  precincts.  It  being  unnecessary  to  a 
decision  of  this  case  to  consider  the  objections  to  Snowflake 
precinct,  it  follows  that  it  is  unnecessary  to  review  these 
assignments.  Two  other  assignments  of  error  by  contestee  to 
the  effect  that  "the  court  erred  in  overruling  appellee's  objec- 
tion to  the  counting  of  ballots  offered  by  contestant  and  pro- 
ceeding to  count  the  same  without  proof  of  their  integrity,'* 
when  taken  in  connection  with  the  argument  in  support 
thereof,  are  so  indefinite  and  uncertain  that  we  are  unable  to 
determine  just  what  the  contention  is.  No  part  of  the  record 
is  pointed  out  wherein  the  court  erred  in  such  particulars. 
With  the  exception  of  Wilgus  precinct,  it  is  not  indicated 
wherein  the  finding  of  the  court  **that  the  respective  boards 
of  supervisors  received  such  ballots  in  due  course  from  the 
respective  persons  purporting  to  be  the  respective  boards  of 
election,  and  that  the  respective  boards  of  supervisors  trans- 
mitted to  the  respective  county  treasurers  the  ballots  in  the 
same  condition  in  which  they  had  been  received  by  them,  and 
that  the  ballots  offered  in  evidence  were  received  from  such 
county  treasurers  in  the  same  condition  in  which  they  had 
been  received  by  the  county  treasurers,"  is  not  sustained  by 
the  evidence.  Such  facts  are  prima  facie  proof  of  the  integ- 
rity of  the  ballots  and  sufficient  to  authorize  their  admission 
in  evidence. 

**  Where  the  ballots  are  preserved  in  strict  accordance  with 
the  statutory  requirements,  they  are  admissible  in  evidence 
without  further  proof."  Avery t  v.  Williams,  8  Ariz.  355, 
358,  76  Pac.  463. 
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See,  alfto,  Wheeler  v.  Lawrence,  78  Kan.  878,  99  Pac.  228 ; 
Tebbe  v.  Smith,  108  Cal.  101,  49  Am.  St.  Rep.  68,  29  L.  R.  A. 
673,  41  Pac.  454;  Mv/rphy  v.  Lentz,  131  Iowa,  328,  108  N.  W. 
530. 

In  the  matter  of  costs  of  the  contest,  it  is  ascertained  from 
section  3069  of  the  Civil  Code  of  1913,  that  the  compensation 
of  the  persons  making  an  inspection  of  the  ballots  in  prepara- 
tion for  the  trial  of  the  contest,  as  therein  provided,  shall  be 
taxed  against  the  defeated  parly.  This  is  the  only  provision 
of  the  statute  with  reference  to  the  taxation  of  costs  against 
the  defeated  party  in  an  election  contest.  It  is  only  by  spe- 
cial statute  in  an  election  contest  that  the  prevailing  party 
may  be  allowed  judgment  for  costs. 

**The  court  has  no  authority  to  give  judgment  for  costs  in 
a  contested  election  case,  unless  there  is  a  statute  expressly 
authorizing  if    15  Cyc.  440. 

The  text  of  Cyc.  is  sustained  by  the  adjudicated  cases.  The 
costs  awarded  the  prevailing  party  must  therefore  be  limited 
as  specified  in  the  statute.  The  judgment  is  appealable,  how- 
ever, and  the  prevailing  party  under  the  statute  is  entitled  to 
his  costs  in  this  court. 

I  have  taken  an  infinite  delight  in  expForing  the  record  pre- 
sented for  the  consideration  of  this  court.  It  has  been  alto- 
gether a  most  interesting,  though  exacting,  labor  to  investi- 
gate its  many  recesses  whereto  the  skill  of  respective  counsel 
in  their  briefs  and  thorough  arguments  have  led  us.  It  has 
been  instructive  to  sift,  where  found,  the  ore  of  truth  and 
principle  from  the  record's  many  pages  and  resolve  their 
complexities  to  the  doing  of  justice.  The  contest  consumed 
almost  five  months  for  trial  in  the  lower  court  In  course  of 
preparation  for  presentation  on  appeal  to  this  court  nearly 
four  months  elapsed.  It  is  a  voluminous  record  that  has 
heavily  drawn  upon  the  industry  and  learning  of  the  trial 
court,  and  the  ability  and  zeal  of  eminent  counsel  engaged 
on  either  side.  Each  has  played  his  part  well  and  is  to  be 
commended.  I  feel  somewhat,  as  I  believe  counsel  do  too, 
that  if  there  had  been  less  of  haste  and  impatience  to  prepare 
and  get  the  record  here,  they  could  have  the  better  aided  our 
understanding  to  more  readily  grasp  the  essential  points,  and 
removed  many  of  the  impediments  to  an  earlier  conclusion 
than  was  otherwise  possible.  However,  in  a  cause  with  such 
pronounced  political  flavor,  and  under  the  circumstances  of 
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.  excitement  necessarily  attending,  all  has  been  done  to  aid 
this  court  that  was  reasonably  possible,  and  we  are  grateful. 

It  remains  now  but  to  state  a  conclusion.  From  a  patient 
and  calm  consideration  of  it  all,  I  am  of  the  deliberate  judg- 
ment that  at  the  general  election  held  in  Arizona  on  the 
seventh  day  of  November,  1916,  Oeorge  W.  P.  Hunt^  the  con- 
testant in  the  court  below  and  appellant  here,  received  of  the 
legal  votes  cast  for  Governor  the  number  of  28,094,  and  that 
Thomas  E.  Campbell,  the  contestee  and  appellee,  received 
28,051;  the  majority  for  Hunt  being  in  number  43  votes. 
This  court  will  pronounce  judgment. 

It  is  therefore  hereby  adjudged : 

That  said  George  W.  P.  Hunt  was  at  the  general  election 
held  in  the  state  of  Arizona  on  the  seventh  day  of  November, 
1916,  and  is  now,  the  duly  elected  Governor  of  the  state  of 
Arizona  for  the  official  term  beginning  on  the  first  Monday 
in  January,  A.  D.  1917 ;  that  he  is  entitled  to  the  office  with 
all  of  its  official  belongings,  and,  since  the  first  Monday  in 
January,  1917,  to  all  of  its  emoluments. 

That  the  certificate  of  election  heretofore  issued  by  the 
Secretary  of  State  to  said  Thomas  E.  Campbell  as  Governor 
of  the  state  of  Arizona  for  the  official  term  beginning  on  the 
first  Monday  in  January,  A.  D.  1917,  and  delivered  to  him, 
is  now  void  and  of  no  effect,  and  that  the  same  be  and  it  is 
hereby  canceled  and  annulled. 

That  the  compensation  of  the  persons  making  the  inspec- 
tion of  ballots  before  preparing  for  the  contest  shall  be  fixed 
by  the  superior  court  and  be  paid  by  the  contestee,  Thomas 
E.  Campbell,  but  that,  if  the  contestant,  (George  W.  P.  Hunt, 
has  paid  the  same  or  any  part  thereof,  he  shall  have  and  re- 
cover the  amount  so  paid  from  the  contestee.  Except  as 
herein  provided,  each  party  shall  pay  his  costs  in  the  superior 
court.  Appellant  and  contestant  recovers  his  costs  in  this 
court. 

The  judgment  of  the  superior  court  is  reversed,  with  direc- 
tion to  enter  judgment  in  accordance  herewith. 

CUNNINGHAM,  J.,  concurs. 

ROSS,  J.  (Concurring). — ^I  concur  in  the  opinion  of  the 
Chief  Justice,  except  in  two  respects,  and  I  think  these  are 
important  enough  to  justify  an  expression  of  my  views  ui>on 
them: 
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1.  I  am  of  the  opinion  that  Wilgiia  precinct  should  be 
counted.  Appellant's  argument  against  counting  the  vote  of 
ijiis  precinct  is  condensed  in  these  few  words: 

*'The  facts  speak  for  themselves,  and  neither  invite  nor 
require  argument.  This  precinct  was  never  canvassed,  and 
there  is  no  evidence  whatever  tending  to  establish  that  the 
votes  that  were  counted  by  the  court  were  the  votes  actually 
cast.'* 

If  the  fact  that  these  ballots  were  not  opened  and  canvassed 
by  the  board  of  supervisors  is  sufficient  reason  for  their  rejec- 
tion, it  was  error  for  the  court  to  count  them.  Otherwise,  in 
my  opinion,  they  were  unobjectionable. 

It  is  not  disputed  that  an  election  was  held  in  Wilgus  pre- 
cinct, and  that  after  all  the  other  precinct  returns  had  been 
received  and  canvassed  by  the  board  of  supervisors,  and  pack- 
ages containing  the  ballots  had  been  turned  over  to  the  county 
treasurer  for  safekeeping,  he  discovered  under  a  counter  in 
his  office  a  sealed  package  on  which  was  the  names  of  the 
board  of  election  of  Wilgus  precinct,  with  the  seal  intact  and 
no  evidence  that  it  had  been  ''tampered  with."  The  clerk 
of  the  board  of  supervisors'  explanation  of  why  it  was  not 
canvassed  by  the  board  was  that  the  returns  from  the  differ- 
ent precincts  were  brought  by  transfer  wagons  from  the  post- 
office  and  the  express  office  and  thrown  on  the  outside  of  the 
courthouse,  and  from  there  removed  into  the  office  of  the 
supervisors  by  the  janitor,  the  returns  being  placed  in  one 
pile  and  the  voted  ballots  in  another,  and  he  says : 

"I  presume  he  throwed  it  [the  Wilgus  package],  in  there 
and  it  went  into  the  treasurer's  office,  and  that  is  the  only 
way  I  can  account  for  it.  .  .  .  Evidently  as  he  came  in  he 
throwed  this  Wilgus  package  in  the  wrong  side  and  went  on.'* 

When  the  ballots  from  Wilgus  precinct  were  offered  in  evi- 
dence, appellant's  only  objection  to  them  was:  that  they 
"were  not  received  by  the  clerk  of  the  board  of  supervisors, 
and  that  they  were  not  canvassed  or  received  in  the  official 
returns." 

The  same  objection  was  interposed  to  the  introduction  of 
the  tally  sheets  from  the  precinct,  and  the  same  objection 
doubtless  was  intended  to  extend  to  the  poll  lists.  I  think 
the  evidence  is  amply  sufficient  to  sustain  a  finding  that  the 
election  officers  of  Wilgus  precinct  made  their  returns  to  the 
board  of  supervisors  as  required  by  law ;  that  the  returns  were 
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received  by  the  board,  but  not  canvassed,  for  the  reason  that 
they  were  misplaced ;  that  subsequently  they  were  transferred 
from  the  oflSce  of  the  board  of  supervisors  to  the  treasurer's 
ofiSce,  where  they  were  discovered  in  an  unbroken  sealed  pack- 
age and  forwarded  to  the  superior  court  of  Maricopa  county 
with  the  other  ballots  of  Cochise  county. 

There  was  no  objection  to  the  tally  sheet  or  poll  list,  to  the 
effect  that  they  were  not  properly  authenticated  and  certi- 
fied by  the  proper  election  ofiScers  of  Wilgus  precinct,  or  that 
they  did  not  tally  with  the  number  of  voted  ballots  from  the 
precinct,  or  that  the  ballots  were  not  genuine ;  the  only  objec- 
tion being  that  they  had  not  been  received  by  the  clerk  of  the 
board  of  supervisors  and  canvassed  by  the  board. 

I  am  of  the  opinion  that  the  integrity  of  the  returns — ^tally 
sheet,  poll  list  and  ballots — was  fully  established  by  the  evi- 
dence, and  that  the  court  correctly  counted  the  ballots.  If 
the  returns  of  a  precinct  may  be  rejected  on  the  sole  ground 
that  they  were  not  canvassed  by  the  board  of  supervisors,  it 
will  open  a  most  fruitful  field  for  fraud,  and  make  it  possible 
for  election  boards  or  clerks  of  boards  of  supervisors  to  dis- 
franchise the  elector  after  he  has  voted,  and  thereby  defeat 
the  will  of  a  majority.  Whether  these  ballots  are  counted  or 
not  will  not  affect  the  result  in  this  case,  but  the  rule  their 
rejection  establishes  is  portentous  as  a  guide  in  the  future. 

If  the  election  officers  or  others  had  destroyed  the  election 
returns  of  Wilgus,  or  if  they  had  never  turned  up  as  evidence 
of  how  the  voters  voted  for  Governor,  still  it  seems  to  me  the 
choice  of  that  precinct  might  have  been  shown  by  other  legal 
proof.  As  is  said  in  People  v.  TJiacher,  55  N.  Y.  525,  536,  14 
Am.  Rep.  312-321 : 

''In  election  cases,  if  the  return  is  discredited,  so  that  it  is 
no  longer  evidence  of  the  right  of  the  party  claiming  under 
it,  then  the  question  who  received  the  majority  of  the  votes  is 
to  be  ascertained  by  other  legal  proof.  The  vote  of  the  dis- 
trict or  precinct  to  which  the  return  relates  is  not  to  be  dis- 
regarded. The  electors  ought  not  to  be  disfranchised  because 
no  return  is  made  or  because  it  has  been  rendered  valueless  by 
the  fraud  or  mistake  of  others." 

2.  There  are  28  ballots,  the  counting  of  which  is  assigned 
as  error  by  appellee  because,  he  claims,  they  had  distinguish- 
ing marks  on  them.  Eighteen  of  these  were  counted  for 
appellant,  and  9  for  appellee.    Without  discussing  the  so-called 
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distinguishing  marks,  or  passing  upon  the  question  as  to 
whether  the  marks  on  them  were  distinguishing  or  not,  I  do 
wish  to  say  I  cannot  believe  the  rule  announced  as  to  these 
ballots  by  the  Chief  Justice  a  correct  interpretation  of  the 
law.  That  rule,  as  I  understand  it,  is  that,  if  the  board  of 
election  indorse  on  a  ballot  information  indicating  that  the 
board,  in  canvassing  the  vote  of  the  precinct,  discovered  dis- 
tinguishing marks,  or  what  might  be  called  such,  then  the 
court  will  pass  judgment  upon  the  ballot  and  determine 
whether,  as  a  question  of  law,  the  marks  are  distinguishing 
or  not ;  or,  if  the  marks  on  ballots  have  the  appearance  or  sug- 
gest that  they  are  the  result  of  a  scheme  or  concerted  plan, 
then  the  court  may  assume  as  a  fact  that  they  are  distinguish- 
ing marks.  But  if  the  board  of  election  neglects  to  do  its 
legal  duty  and  indicate  that  any  marks  were  on  the  ballot 
when  canvassing  the  vote,  and  if  the  marks  in  and  of  them- 
selves do  not  indicate  by  their  persistence  or  regularity,  or 
otherwise,  an  intention  to  identify  them,  then  the  court  should 
presume  they  were  not  placed  on  the  ballots  by  the  voters, 
and  should  count  them.  This  rule  absolutely  ignores  the 
other  rule  that  requires  the  integrity  of  the  ballot  to  be  estab- 
lished before  it  may  be  taken  as  evidence  to  overcome  the  oflS- 
cial  canvass.  The  integrity  of  the  ballot,  as  I  understand  it, 
means  that  it  has  been  kept  from  the  time  it  is  placed  in  the 
ballot-box,  after  the  voter  has  marked  it,  unchanged  in  any 
way.  It  being  shown  that  no  opportunity  to  tamper  with  the 
ballot  existed,  or  if  one  did,  they,  in  fact,  were  not  changed 
or  mutilated,  the  presumption  follows  that  they  are  the  best 
evidence  as  to  how  the  voter  voted,  and  as  to  the  marks  he 
used  to  indicate  his  choice.  If  the  marking  on  the  ballot  is 
regular  and  in  strict  conformity  with  the  law,  it  is  presumed 
that  it  is  his  mark.  What  of  it,  if  the  ballot,  in  addition  to 
being  regularly  marked,  has  upon  it  marks  not  provided  by 
law  ?  I  think  the  presumption  should  prevail  in  the  one  case 
as  well  as  the  other  that  the  voter,  and  not  someone  else,  did 
the  marking,  and  if  there  be  identifying  marks  upon  it,  that 
he  put  them  there.  If  it  can  be  presumed  that  someone  else 
put  the  distinguishing  marts  on  the  ballot,  that  presumption 
should  also  go  to  the  proper  markings,  and  thus  you  have 
destroyed  its  integrity.  The  ballots,  where  they  have  been 
kept  inviolate,  are  the  best  evidence,  and,  in  a  proper  case, 
may  be  used  to  overcome  the  canvass  and  return  of  the  elee- 
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tion  board.  Quigley  v.  Phelps,  74  Wash.  73,  Ann.  Cas. 
1915A,  679,  132  Pac.  738.  This  seems  to  be  the  universal 
rule.  Since  boards  of  election  act  in  a  ministerial  capacity 
only,  the  counting  or  rejecting  of  ballots  by  them  is  not  bind- 
ing upon  the  courts.  Neither  is  it  taken  for  granted  that 
every  ballot  counted  by  them  was  at  the  time  unexception- 
able. If  that  presumption  were  indulged,  it  would  be  a  waste 
of  time  for  the  courts  to  look  to  the  ballots  to  determine 
whether  they  had  been  correctly  counted  or  not;  for  the  re- 
turn would  be  the  best  evidence,  instead  of  the  ballots. 

I  might  also  add  that  I  do  not  believe  the  Tebbe  v.  Smith 
Case,  108  Cal.  101,  49  Am.  St.  Rep.  68,  29  L.  B.  A.  673,  41 
Pac.  454,  is  controlling  as  to  the  vote  in  Pinedale  precinct. 
I  think  there  is  a  clear  distinction  between  our  statute  and 
the  California  statute.  The  vote  of  Pinedale  precinct,  in  my 
opinion,  was  properly  counted. 

Application  for  rehearing  denied. 


On  validity  and  construction  of  law  as  to  marking  ballots,  see  notes 
in  13  L.  B.  A.  761;  47  L.  B.  A.  806;  32  L.  B.  A.  (N.  S.)  730. 

As  to  whether  marking  some  but  not  all  of  the  candidates  on  a 
party  ticket  defeats  the  effect  of  marking  under  the  party  emblem 
as  a  vote  for  the  omitted  candidates,  where  no  votes  were  cast  for 
their  opponents,  see  note  in  28  L.  B.  A.  (N.  8.)  460. 


[CSvil  No.  1614.    Filed  December  31,  1917.] 
[169  Pac.  458.] 

HENRY  MOUNCB  and  E.  E.  MOUNCB,  Appellants,  v.  LEE 
N.  GARRETT,  Appellee. 

1.  Appeal  and  Ebbob — Dismissal — ^Pbogeedinos  Fuvolous  or  for  De- 

lay.— ^Where,  after  an  appeal  was  perfected,  no  subsequent  steps 
were  taken  to  prosecute  the  appeal  to  effect,  the  appeal  will  be  dis- 
missed, as  taken  for  delay. 

2.  Costs — Damages  for  Frivolous  Appeal. — On  dismissal  of  an  appeal, 

which  appellant  has  not  prosecuted,  6n  the  ground  that  it  was  taken 
for  delaj,  a  sum  not  exceeding  ten  per  cent  of  the  amount  of  the 
judgment  will  be  awarded  to  appellee  as  damages  for  a  frivolous 
appeal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Gila.    G.  W.  Shute,  Judge.    Appeal  dismissed. 

Mr.  L.  L.  Henry,  for  Appellants. 

Mr.  Jay  Good,  for  Appellee, 

FBANEZLIN,  C.  J. — ^Appellee  moves  to  docket  and  dismiss 
this  appeal  as  for  a  frivolous  appeal.  The  motion  is  not 
opposed.  With  the  motion  is  filed  the  certificate  of  the  derk 
of  the  superior  court,  showing,  among  other  things,  that  on 
the  nineteenth  day  of  April,  1917,  appellant  perfected  his 
appeal  from  a  judgment  entered  in  favor  of  appellee  for  the 
sum  of  $250,  with  interest  and  costs,  and  that  subsequent 
thereto  no  steps  whatever  have  been  taken  by  appellant  to 
prosecute  his  appeal  to  effect.  This  appeal  appears  to  have 
been  taken  solely  for  delay,  and  on  the  authority  of  Willis  v. 
Ivy,  16  Ariz.  120,  141  Pac.  •570,  Nienstedt  v.  Dorrington,  16 
Ariz.  121,  141  Pac.  569,  and  Baca  v.  Noyes-Norman  Shoe  Co., 
18  Ariz.  386,  161  Pac.  884,  it  is  ordered  that,  upon  appellee 
paying  to  the  clerk  of  this  court  the  cost  required  by  law 
therefor,  said  appeal  be  docketed  in  this  court,  and  the  same 
dismissed. 

It  is  further  adjudged  that  a  sum  not  exceeding  ten  per 
cent  of  the  amount  of  the  judgment  appealed  from  be  and 
the  same  is  hereby  fixed  at  $25,  which  amount  is  awarded  to 
appellee  as  damages  for  a  frivolous  appeal.  Appellee  re- 
covers his  costs  in  this  court. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 

XIXAris.— 20 
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[CivU  No.  1620.    Tiled  January  4,  1918.] 
[169  Pac.  458.] 

RICHARD  V.  DEY,  Plaintiff,  v.  A.  G.  McALISTER,  Judge 
of  the  Superior  Court  of  Graham  County,  State  of  Ari- 
zona, Defendant. 

1.  Mandamus — When  Issued. — The  function  of  a  writ  of  mandate  is  to 
compel  the  performance  of  an  act  which  the  law  especiallj  enjoins 
as  a  duty  resulting  from  an  ofiSce,  trust,  or  station,  and  issues  when 
the  party  has  no  other  legal  remedy,  and  the  duty  of  which  per- 
formance is  sought  is  clear  and  indisputable. 

[As  to  performance  of  what  duties  may  be  compelled  by  man- 
damw,  see  note  in  125  Am.  St.  Bep.  492.] 

2^  Mandamus — Refusal  to  Set  Case  fob  Trial — ^Rights  or  Litigants. 
Mandamus  will  issue  where  a  judge  refuses  to  set  a  cause  for  trial, 
because,  in  his  opinion,  there  may  be  another  cause  pending  on  ap- 
peal which  involves  the  same  issues,  as  litigants  are  entitled  to  have 
their  causes  orderly  determined  and  with  reasonable  expedition. 

3.  continuance — Fob  What  Gbanted. — That  there  is  a  cause  pending 
in  the  supreme  court  that  may  involve  the  same  issues  as  the  imme- 
diate action  cannot  be  raised  on  a  motion  for  continuance,  but  the 
eourt  must  proceed  on  the  issues  as  pleaded. 

Original  proceeding.    Petition  for  Writ  of  Mandamus. 

Mr.  Ben  C.  Hill,  Mr.  R.  W.  Sprague  and  Mr.  Frank  E. 
Curley,  for  Plaintiff. 

Mr.  A.  C.  McKillop,  Mr.  W.  R.  Chambers  and  Mr.  John 
H.  Campbell,  for  Defendant. 

FRANKLIN,  C.  J. — ^This  ia  an  application  for  a  peremp- 
tory writ  of  mandamus  to  issue  from  this  court,  compelling 
the  judge  of  the  superior  court  of  the  state  of  Arizona  in  and 
.for  Graham  county  to  set  a  cause  for  trial.  We  will  consider 
the  scope  of  the  writ  applied  for  as  compelling  action  by  the 
superior  court,  as  well  as  the  judge  thereof.  To  do  this  will 
prejudice  no  right  of  the  defendant,  and  to  do  otherwise 
would  permit  mere  technicality  to  cause  delay. 

The  function  of  a  writ  of  mandate  is  to  compel  the  per- 
formance of  an  act  which  the  law  especially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station.    Paragraph  1553, 
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Civil  Code  1913w  "When  the  party  seeking  the  relief  has  no 
other  legal  remedy,  and  the  duty  sought  to  be  enforced  is 
clear  and  indisputable,  the  writ  ought  to  issue. 

It  appears  that  a  certain  cause,  wherein  Richard  V.  Dey  is 
plaintiff,  and  Laurel  Canon  Mining  Company,  a  corporation,} 
J.  A.  Willis,  C.  H.  Hodge,  Charles  H.  Tanner,  E.  J.  Van 
Dine,  C.  E.  McBeth,  Arthur  Crowley,  Ed  Luxton,  J.  T.  Vin- 
yard,  H.  E.  Fidler,  and  Al  Davis,  individually  and  as  copart- 
ners doing  business  under  the  name  of  Laurel  Canon  Leasing 
'  Association,  are  the  defendants,  is  pending  in  said  superior 
court,  ready  for  trial  upon  issues  of  both  law  and  fact;  that 
defendant  refuses  to  take  any  action  whatever  in  the  matter 
so  pending  in  said  court  until  such  time  as  the  supreme  court 
of  Arizona  shall  render  its  decision  in  a  certain  cause 
appealed  from  said  superior  court.  Litigants  are  entitled  to 
have  their  causes  determined  orderly  and  with  reasonable 
expedition.  The  trial  judge  is  not  justified  in  an  arbitrary 
refusal  to  proceed  with  the  timely  determination  of  matters 
merely  because,  in  his  opinion,  there  may  be  another  cause 
pending  and  undetermined  on  appeal  which  involves  the  same 
issues. 

Such  an  issue,  when  properly  raised,  may  be  judicially  de- 
termined; but  such  an  issue  cannot  be  raised,  nor  can  it  be 
judicially  determined,  on  motion  for  a  continuance.  What- 
ever may  be  the  status  in  this  respect  of  the  cause  pending 
in  the  superior  court  for  trial,  such  matters  may  be  deter- 
mined on  the  issues  made  by  the  plea  in  abatement  which  has 
been  interposed.  Plaintiff  cannot  be  deprived  of  his  right 
to  have  his  cause  heard  upon  the  issues  made  by  the  pleadings 
by  the  unwarranted  action  of  the  court  in  continuing  the 
same  and  refusing  to  decide  the  issues  presented  for  decision. 
The  writ  to  issue  vnll  not  control  the  judgment  of  the  trial 
court  in  the  least  degree,  but  its  purpose  will  be  to  direct  that 
those  things  required  by  law  be  done,  that  the  court  may  pro- 
ceed to  its  judgment  upon  the  issues  raised. 

The  peremptory  writ  will  issue,  directing  the  trial  court  to 
proceed  to  a  hearing  and  determination  of  the  issues  made 
by  the  pleadings  in  said  cause,  at  the  earliest  time  consistent 
with  the  orderly  and  usual  disposition  of  such  matters  and 
the  practice  of  the  trial  court. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 
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.[Criminal  No.  431.    Ffled  February  16,  1918.] 

[170  Pac.  788.] 

HAROLD  STOVER,  AppeUant,  v.  STATE,  AppeUe^. 

1.  Intozigating  Liquors — Intbodugtion  into  State — iNSTftncnoHs. — 

Where  one,  tried  for  the  offense  of  introducing  intoxicating  liquors 
into  the  state  under  the  first  constitutional  prohibition  amendment, 
denied  having  introduced  anj  liquor  at  all,  the  court  properly  in- 
structed that  an  affirmatiYe  defense  as  to  what  the  liquor  was  to  be 
used  for  was  not  an  element  in  the  ease. 

2.  Intougating  Liquors  —  Intkoduoing  Liquobs  into  State  —  Aiding 

AND  Abetting — "PBiNCiPAii." — ^Under  the  first  constitutional  amend- 
ment, prohibiting  the  introduction  of  intoxicating  liquors  into  the 
state,  one  who  requested  another  to  bring  liquor  into  the  state  was 
punishable  as  a  principal,  although  he  purchased  it  from  such  per- 
son within  the  state,  under  Penal  Code  of  1913,  section  27,  relating 
to  parties  to  crimes. 

[As  to  inducement  to  violate  liquor  law  with  view  to  prosecu- 
tion therefor  as  defense  to  such  prosecution,  see  note  in  Aim. 
Oas.  1916C,  732.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.    A.  G.  McAlister,  Judge.     Affirmed, 

Mr.  W.  K.  Dial,  for  Appellant 

Mr.  Wiley  B.  Jones,  Attorney  General,  Mr.  Geo.  W.  Har- 
ben  and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  General, 
and  Mr.  W.  B.  Chambers,  County  Attorney,  for  the  State. 

FRANKLIN,  C.  J. — ^Defendant  was  charged  with  the  crime 
of  int^^oducing  intoxicating  liquor  into  the  state,  and  was  con- 
victed. The  offense  is  alleged  to  have  been  committed  on  the 
twenty-second  day  of  April,  1916,  and  the  information  was 
based  upon  the  first  constitutional  amendment  pertaining  to 
prohibition,  and  before  the  second  amendment  thereto  adopted 
at  the  election  in  1916  became  a  law.  Defendant  denied  the 
introduction  of  the  liquor,  which  consisted  of  72  pints  of 
whiskey,  claiming  that  he  purchased  the  whiskey  within  the 
state.  He  made  no  claim  that  he  introduced  the  whiskey  for 
his  personal  use,  nor  was  there  a  particle  of  evidence  to  that 
effect.    He  denied  introducing  the  liquor  at  all.    In  this  state 
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of  the  evidence,  the  court  told  the  jury  that  the  affirmative 
defense  of  introduction  for  personal  use  was  not  an  element 
in  the  case.  That  the  matter  to  be  decided  was  whether  or 
not  the  evidence  showed  beyond  a  reasonable  doubt  that  de- 
fendant did  introduce  the  liquor  into  the  state.  In  this  the* 
court  was  correct.  Sturgeon  v.  State,  17  Ariz.  513,  527, 
L.  R.  A.  1917B,  1230,  154  Pac.  1050. 

The  court  also  instructed  that  if  the  liquor  defendant  was 
charged  with  introducing  was  purchased  by  him  within  the 
state,  it  was  a  complete  defense,  and  he  could  not  be  con- 
victed ;  but  that,  if  the  liquor  was  brought  into  the  state  by 
another  at  the  instance  and  request  of  the  defendant,  though 
«uch  liquor  was  purchased  i^thin  this  state  by  defendant,  he 
could  be  punished  as  a  principal  This  was  a  proper  instruc* 
tion.  All  persons  concerned  in  the  commission  of  a  crime, 
and  whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  or,  not  being  pres- 
ent, have  advised  and  encouraged  its  commission,  are  prin- 
cipals in  any  crime  so  committed.  Section  27,  Penal  Code 
1913. 

The  defendant  was  not  charged  with  purchasing  whiskey 
in  Arizona.  He  was  charged  with  the  crime  of  introducing 
intoxicating  liquor  into  the  state,  and  this  he  denied.  So, 
under  the  facts  of  the  case,  it  was  immaterial  for  what  pur- 
pose he  did  purchase  the  liquor.  The  instruction  of  the  court 
to  this  effect  is  the  principal  ground  relied  upon  for  a  re- 
versal. The  instructions  as  a  whole  fairly  guard  the  rights 
of  the  defendant,  and  the  evidence  is  amply  sufficient  to  sus- 
tain ike  conviction.  Some  other  errors  are  pointed  out,  but 
they  are  not  much  insisted  upon,  and  they  are  not  of  suffi- 
cient importance  to  extend  the  opinion.    Judgment  affirmed. 


BOSS  and  CUNNINGHAM,  JJ.,  concur. 
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[CSvil  No.  1545.    Filed  Febrnary  16,  1918.] 
[170  Pac.  788.] 

JOE    E.    HUNTER,    AppeUant,    v.     CHARLES    DAZE, 

Appellee. 

L  Appeal  and  Eebob  —  Becobd  —  Authentication  —  Instbuction'  — 
ABsignments  of  error  based  on  instructions  in  the  files  are  without 
legal  basis;  the  onlj  part  of  the  record  properly  certified  and  au- 
thenticated being  the  transcript  of  the  testimony  and  the  court's 
minutes,  the  instructions  not  being  indorsed  by  the  judge  as  given 
or  refused,  nor  having  attached  any  certificate  of  the  clerk  showing 
that  they  were  the  instructions  of  the  court. 

2.  Tbial  —  Reception  or  Evidence  —  Limiting  Effect.  —  Statement  of 
court  in  overruling  objection  to  admission  of  return  on  writ  of  at- 
tachment, because  reciting  that  it  was  levied  "on  the  property  of 
the  defendant,"  that  "the  court  will  instruct  the  jury  not  to  take 
into  consideration  that  that  determines  the  right  of  the  property, 
.  .  .  that  this  return  will  not  be  any  evidence  determining  the 
title  of  this  property,"  ia  sufficient,  without  any  further  giving  of 
the  promised  instruction.     - 

8.  Attachment  —  Claim  by  Thied  Pebson  —  Judgment  Between  At- 
tachment CBeditob  and  Debtob. — On  the  issue  between  an  attach- 
ing creditor  and  the  claimant  of  the  property,  it  is  immaterial  that 
as  entered  the  judgment  against  the  attachment  debtor  contained 
no  order  of  sale  of  the  property;  this  not  quashing  or  vacating  the 
writ  within  Civil  Code  of  1913,  paragraph  1421,  providing  that  levy 
of  the  writ  on  property  creates  a  lien  from  date  of  levy,  unless  the 
writ  be  quashed  or  otherwise  vacated. 

4.  APPEAL  AND  EbBOB — QUESTION  REVIE^VABLB — EbBOB  IN  OTHEB  SuIT — 

Attachment. — Any  error  in  allowing  amendment  of  the  judgment 
for  the  attaching  creditor  against  the  attachment  debtor  to  fore- 
close the  lien  and  order  sale  of  property  cannot  be  reviewed  on 
appeal  in  the  proceeding  between  the  attaching  creditor  and  a 
claimant  to  try  the  right  of  property;  being  in  a  separate  lawsuit. 

5.  Evidence  —  Bes  Gestae  —  Statements  of  Attachment  Debtob. — 

Statement  made  at  the  time  of  the  attachment  by  the  attachment 
debtor  in  possession  of  the  property,  concerning  it,  its  use  and 
ownership,  are  admissible  as  part  of  the  res  gestae  in  the  proceeding 
to  try  right  of  property  between  the  attaching  creditor  and  the 
claimant. 

6.  Tbial— Taking  Papebs  to  Jubt-boom— Objections.— Objection   to 

the  instructions  and  statutes  being  taken  by  the  juryi  at  the  request 
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of  a  juror,  into  the  jury-room  during  their  deliberation,  not  being 
made  at  that  time,  is  too  late. 

[As  to  right  of  jury  to  take  to  jury-room  articles  introduced  in 
evidence,  see  note  in  Ann.  Cas.  1915B,  742.] 

7.  Appeal  and  Ebbor^-Qubstions  Reviewable — Modipication  of  Judg- 

ment.— ^Want  of  notice  of  application  to  modify  judgment  cannot 
be  urged  on  appeal  from  the  modified  judgment  only,  but  there 
must  have  been  motion  to  have  the  amended  judgment  set  aside, 
and  appeal  from  denial  thereof. 

8.  Attachment — Claim  bt  Third  Person — ^Valur  of  Property— Offi- 

cer's Return. — The  value  of  attached  property  as  assessed  under 
direction  of  the  statute  by  the  officer  levying  the  writ  is  to  be  taken 
as  the  value  in  a  proceeding  to  try  the  right  of  property,  in  the 
absence  of  other  evidence  thereon. 

9.  Appeal  and  Error — Harmless  Error — ^EIbror  Favorable  to  Appel- 

lant.— That  the  judgment  for  attaching  creditor  against  claimant,  in 
a  proceeding  to  try  the  right  of  property,  is  for  less  than  its  value, 
cannot  be  complained  of  by  claimant;  being  error  favorable  to  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Navajo.    Sidney  Sapp,  Judge.    Affirmed. 

.Mr.  X.  N.  Steeves,  for  Appellant. 

Mr.  Clarence  H.  Jordan  and  Mr.  W.  H.  Burbage,  for 
Appellee. 

ROSS,  J. — This  is  a  proceeding  to  try  "the  right  of  per- 
sonal property"  as  between  an  attaching  creditor  and  a 
claimant  thereof  under  the  provisions  of  title  6,  chapter  11, 
of  the  Civil  Code.  The  issues,  as  made  up  under  the  direc- 
tions of  the  court,  showed,  on  the  part  of  the  plaintiff,  appel- 
lee, that  he  had  caused  the  property  to  be  attached  as  the 
property  df  one  T.  J.  Compton,  against  whom  he  had  insti- 
tuted a  suit  to  recover  a  debt  in  the  sum  of  $294.75 ;  and  on 
the  part  of  the  defendant,  appellant,  that  he  was  the  owner 
and  entitled  to  the  possession  of  the  property  in  controversy. 
The  property  consisted  of  a  span  of  horses,  one  wagon,  one 
set  of  harness,  and  a  cow.  The  case  was  tried  to  a  jury, 
which  found  the  issues  in  favor  of  the  plaintiff  and  against 
the  defendant.  The  defendant  has  appealed  from  the  judg- 
ment, and  assigns  32  errors. 

Many  of  these  assignments  are  clearly  without  merit,  and 
some  of  them  we  cannot  review  because  of  the  condition  of 
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the  record,  as  we  shall  hereafter  show.  The  only  properly 
certified  and  authenticated  part  of  the  record  in  this  court 
are  the  transcript  of  the  testimony  and  the  minutes  of  the 
court.  We  find,  among  the  files,  what  purports  to  be,  or  may 
have  been,  the  instructions  given  to  the  jury  by  the  court. 
However,  they  are  not  indorsed  by  the  judge  as  given  or  re- 
fused. They  have  not  attached  to  them  any  certificate  of  the 
clerk  showing  that  they  were  the  instructions  of  the  court. 
Therefore  any  assignments  based  upon  the  instructions  are 
without  any  legal  basis,  and  will  not  be  considered. 

The  question  involved  was  as  to  the  ownership  of  the  prop- 
erty at  the  time  that  the  levy  of  the  writ  of  attachment  was 
placed  on  it;  that  is,  as  to  whether  it  was  the  property  of 
the  attachment  debtor,  Compton,  or  the  property  of  the  de- 
fendant, claimant,  and  this  issue  was  determined  in  favor  of 
the  plaintiff  or  attaching  creditor. 

A  review  of  the  evidence  satisfies  us  that  it  was  amply  suffi- 
cient to  support  the  verdict  and  judgment.  The  defendant 
complains,  however,  that  the  court  erred  in  the  admission  of 
certain  evidence.  The  plaintiff,  as  part  of  his  case,  offered 
in  evidence  the  return  of  the  sheriff  indorsed  upon  the  writ 
of  attachment.  It  was  objected  to  by  the  defendant  on  the 
ground  that  it  recited  that  it  was  levied  "on  the  property  of 
the  defendant."  The  ruling  of  the  court  upon  this  objection 
was  sustained  in  the  following  language: 

"The  court  will  instruct  the  jury  not  to  take  into  consid- 
eration that  that  determines  the  rights  of  the  property." 

Again:  "The  court  will  instruct  the  jury  that  this  return 
will  not  be  any  evidence  determining  the  title  of  this 
property." 

The  plaintiff  now  complains  that  this  promised  instruction 
was  never  given  to  the  jury.  We  think  it  immaterial  whether 
it  was  or  not.  The  jury  evidently  understood  from  the 
court's  statement  that  it  was  not  to  take  into  consideration 
the  recital  of  the  return  as  to  the  ownership  of  the  property. 
At  any  event,  we  have  not  before  us  the  instructions. 

Some  time  before  this  case  was  tried,  in  the  action  against 
the  attachment  debtor,  Compton,  plaintiff  had  obtained  a 
judgment  for  the  full  amount  of  his  claim,  but  in  the  judg- 
ment the  attachment  lien  had  not  been  foreclosed  nor  the 
attached  property  ordered  sold  to  satisfy  the  judgment. 
When  this  judgment  was  offered  in  evidence  for  the  pur- 
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pose  of  showing  Compton's  indebtedness  to  the  plaintiff,  the 
defendant  objected  on  the  ground  that  it  was  immaterial, 
irrelevant,  and  incompetent.  The  court  admitted  the  judg- 
ment ''as  being  the  basis  on  which  the  attachment  was 
issued. '^  The  specific  objection  that  the  judgment  did  not 
foreclose  the  attachment  lien  and  order  the  sale  of  the  prop- 
erty was  not  made  by  the  defendant  until  after  the  evidence 
on  both  sides  had  been  closed,  and  during  the  closing  argu- 
ment of  the  counsel  for  plaintiff.  The  defendant  does  not 
question  the  regularity  of  the  issuance  and  levy  of  the  attach- 
ment upon  the  property  in  dispute,  nor  that  the  lien  attached 
and  continued  up  to  the  time  of  the  entry  of  the  judgment, 
but  he  asserts  that  when  the  judgment  was  entered  contain- 
ing no  order  of  sale  of  the  property,  the  plaintiff,  in  law, 
abandoned  his  attachment  lien. 

The  issue  as  made  by  the  pleading,  as  we  have  seen,  was 
between  the  attachment  creditor  and  the  claimant,  and  not 
between  a  judgment  or  execution  creditor  and  claimant. 
Under  this  issue,  it  was  immaterial  as  to  whether  the  creditor 
had  obtained  a  judgment  or  not.  His  right  to  maintain  his 
attachment  lien  as  against  the  claimant  did  not  depend  upon 
a  successful  prosecution  of  a  suit  to  judgment  against  the 
debtor,  or  upon  an  order  foreclosing  his  lien  and  directing 
a  sale  of  the  property,  but  upon  the  question  as  to  who  was 
the  owner  of  the  property,  the  debtor  or  claimant.  If  the 
claimant  was  not  the  owner  of  the  property,  he  cannot  be 
heard  to  complain  because  the  judgment  did  not  contain  a 
foreclosure  of  the  lien  and  order  of  sale.  Our  statute  pro- 
vides that  the  levy  of  the  writ  of  attachment  upon  property 
creates  a  lien  from  the  date  of  such  levy,  unless  the  writ 
should  be  quashed  or  otherwise  vacated.  Section  1421 ;  Wart- 
man  V.  Pecka,  8  Ariz.  8,  68  Pac.  534.  We  do  not  understand 
that  the  mere  omission  to  foreclose  an  attachment  lien,  or  the 
omission  of  an  order  of  sale  from  the  judgment  at  the  time  of 
its  rendition,  would  quash  or  necessarily  vacate  the  writ. 

The  plaintiff,  after  notice  to  the  attachment  debtor,  Gomp- 
ton,  obtained  an  order  from  the  court  permitting  the  amend- 
ment of  the  judgment  in  the  case  of  Daze  v.  Compton,  fore- 
closing the  attachment  lien  and  ordering  the  sale  of  the 
property  in  satisfaction  of  the  judgment.  The  defendant 
complains  because  the  court  permitted  this  amendment. 
Whether,  under  the  showing  made,  the  court  was  right  or 
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not  in  allowing  the  amendment,  we  are  not  able  to  say,  but 
if  it  was  an  error,  it  occurred  in  another  and  separate  law- 
suit, which  is  not  before  us  and  cannot  be  considered  in  this . 
appeal. 

The  property,  at  the  time  of  the  levy  of  the  writ  of  attach- 
ment, was  in  the  possession  of  the  attachment  debtor,  and  the 
officer  who  levied  the  writ,  and  one  or  two  other  persons  who 
were  present,  were  permitted  to  testify,  over  the  objection  of 
the  defendant,  to  certain  statements  made  by  the  attachment 
debtor  concerning  the  property,  its  use  and  ownership.  This 
is  assigned  as  error.  The  rule  with  reference  to  such  evi- 
dence is,  as  we  understand  it,  properly  stated  as  follows : 

**The  acts  or  declarations  of  attachment  defendant  while 
in  possession,  tending  to  indicate  or  explain  the  character  of 
his  possession,  are  admissible,  it  would  seem,  as  a  part  of  the 
res  gestae;  but  declarations  of  defendant,  after  he  has  parted 
with  his  possession,  or  subsequently  to  the  levy  and  interposi- 
tion of  claimant's  claim,  are  inadmissible.*'  6  C.  J.  396, 
§888. 

Under  this  rule,  the  evidence  was  properly  admitted. 

The  defendant  complains  that  the  court  committed  error  in 
permitting  the  jury  to  take  with  them  the  instructions  and 
a  copy  of  the  statutes.  In  the  transcript  of  the  testimony  we 
find  this  memorandum  made  by  the  court  reporter: 

*'When  the  jury  are  retiring  one  of  the  jurors,  Mr.  Camp- 
bell, requests  the  court  to  permit  the  jury  to  take  the  stat- 
utes into  the  jury-room  to  read  the  sections  just  read  to  them 
by  the  court.  The  court  remarked  that  it  saw  no  objection 
to  the  jury  taking  the  statutes  for  the  purpose  of  reading 
what  had  been  read  to  them,  and,  there  being  no  objection 
offered  upon  the  part  of  counsel  for  plaintiff  or  defendant, 
the  court  permitted  the  instructions  and  the  statutes  to  be 
taken  as  requested  by  Juror  Campbell." 

We  certainly  could  not  give  our  approval  of  the  action  of 
the  court  in  this  matter.  It  is  the  duty  of  the  court  to 
inform  the  jury  of  the  law,  and  not  permit  them  to  search 
through  the  books  to  find  it.  In  this  case,  however,  it  appears 
from  the  record  that  neither  party  objected  to  the  instruc- 
tions and  the  statutes  being  taken  by  the  jury  into  the  jury- 
room  during  their  deliberation.  Not  having  interposed  a 
timely  objection,  defendant's  complaint  comes  too  late. 
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It  seems  that  the  court  orally  announced  from  the  bench, 
upon  the  return  of  the  verdict,  its  judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $294.75  and  cost  of  suit,  including 
a  jury  fee  of  $36,  or,  in  lieu  thereof,  that  he  deliver  to  the 
sheriff  of  Navajo  county  the  property  involved,  and  the  clerk 
entered  the  judgment  as  announced  upon  his  minute-book. 
This  judgment  does  not  conform  with  the  statute  providing 
what  judgment  shall  be  entered.  The  judgment  should  have 
been  rendered  against  the  defendant  and  his  sureties  for  the 
value  of  the  property.    Section  1667. 

For  some  reason  or  other,  probably  because  plaintiff's 
attorney  discovered  that  the  judgment  was  not  in  conformity 
with  the  statute,  thereafter  he  prepared  a  form  of  judgment, 
substantially  as  the  law  provides,  and  served  the  attorney  for 
defendant  with  a  copy  thereof.  This  last  judgment  received 
the  approval  of  the  court  by  his  signing  the  same.  The  de- 
fendant complains  of  the  judgment  spread  upon  the  clerk's 
minutes  because  it  is  not  in  legal  form  and  not  such  a  judg- 
ment as  is  authorized  by  law,  and  also  complains  because  the 
court  amended  or  corrected  it  so  that  it  conformed  to  the 
statute.  The  first  or  minute  entry  judgment  was  rendered 
on  the  seventh  day  of  March,  1916.  The  second  judgment 
was  dated  of  the  same  date,  but  it  was  not  filed  with  the  rec- 
ords of  the  case  until  March  18,  1916. 

Our  statute  (sections  574,  575)  provides  for  the  amend- 
ment or  correction  of  judgments  and  decrees  to  conform  to 
the  facts  and  the  pleadings  upon  application  and  notice  to  the 
opposite  party.  In  this  case  it  appears  that  the  defendant's 
counsel  was  served  with  a  copy  of  the  amended  judgment,  but 
the  record  is  silent  as  to  what  action  he  may  have  taken 
between  the  date  of  the  service  and  the  filing  of  the  last  or 
amended  judgment.  We  think  what  we  said  in  Ives  v.  San- 
guinetti,  18  Ariz.  552,  164  Pac.  435-437,  is  conclusive  upon 
this  question.  In  that  case  we  quoted  from  Schmidt  v.  OH- 
son,  14  Wis.  558,  as  follows : 

'*But  we  cannot  assume  that  the  opposite  party  had  no 
notice  of  it.  Certainly  if  such  a  notice  had  been  given,  it 
would  not  become  a  part  of  the  record.  The  record  is  silent 
upon  this  point,  and  the  presumption  is  that  the  circuit  court, 
in  ordering  the  judgment  to  be  amended,  proceeded  accord- 
ing to  law.  If,  in  fact,  no  notice  was  given,  the  party 
aggrieved  should  have  taken  steps  to  set  the  amended  judg- 
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ment  aside  for  that  reason,  and  then  appealed  from  the  order 
denying  his  application.  He  could  then  have  shown  by  [his] 
affidavit  that  he  had  no  notice  of  the  amendment.  But  as  the 
case  now  stands  it  is  very  obvious  that  we  cannot  assume  that 
the  proper  notice  of  the  amendment  was  not  given" — and 
said:  ''Appellant  took  no  steps  to  have  the  amended  judg- 
ment set  aside.  In  the  absence  of  such  a  motion  and  an  ap- 
peal from  the  order  denying  the  application,  the  want  of 
notice  cannot  be  urged  to  defeat  the  modification.  In  other 
words,  want  of  notice  cannot  be  raised  on  an  appeal  from 
the  modified  judgment  only." 

Even  though  the  steps  taken  to  amend  or  correct  the  judg- 
ment may  have  been  informal  and  irregular,  and  lacking  in 
the  matter  of  form  and  time,  the  record  discloses  no  attempt 
by  defendant  to  have  the  amended  judgment  set  aside  or 
vacated.  If  he  was  dissatisfied  with  the  judgment  as  cor- 
rected, under  the  law,  he  should  have  manifested  his  dissatis- 
faction by  a  motion  to  have  it  set  aside  or  vacated. 

We  do  not  see  that  the  step  taken  was  in  any  way  preju- 
dicial to  the  rights  of  the  defendant.  The  plaintifF  was  en- 
titled to  the  fruits  of  the  verdict,  and  it  was  the  duty  of 
the  court  to  enter  the  proper  judgment.  The  defendant  can- 
not now  claim  surprise  or  prejudice  because  a  formal  proper 
judgment  was  entered,  even  though  it  might  differ  in  some 
details  from  the  minute  entry  as  made  by  the  clerk. 

It  is  next  complained  that  the  value  of  the  property  in 
controversy  was  not  alleged  in  the  complaint,  and  that  no 
evidence  of  value  was  offered,  and  no  value  of  the  property 
was  found  by  the  jury's  verdict.  It  is  claimed  that  these 
omissions  are  fatal  to  the  judgment.  The  statute  makes  the 
title  or  right  of  possession  the  determinative  question  in  a 
proceeding  of  this  kind.    Section  1660,  Civil  Code 

The  value  of  the  property  in  dispute  may  be  said  to  have 
been  incidental  and  only  essential  in  fixing  the  terms  of  the 
judgment,  so  that  if  the  claimant  fail  to  establish  his  claim, 
he  may  pay  in  satisfaction  of  the  judgment  the  assessed  value 
of  the  property  in  lieu  of  returning  it  to  the  attaching  officer. 
The  statute  makes  it  the  duty  of  the  officer  levying  the  writ 
of  attachment  to  assess  its  value,  and  requires  a  claimant  to 
execute  and  deliver  to  the  officer  a  bond  with  two  or  mor^ 
good  and  sufficient  sureties,  payable  to  the  plaintiff  in  such 
writ,  in  double  the  value  of  the  property  as  assessed  by  said 
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oflScer.  Section  1649,  Civil  Code.  This  is  the  only  provision 
of  the  law  in  a  proceeding  of  this  kind  requiring  the  value 
of  the  property  to  be  assessed  or  ascertained,  and,  while  the 
value  thus  fixed  might  be  disregarded  and  evidence  at  the 
trial  submitted  showing  a  different  and,  perhaps,  a  more  cor- 
rect value,  it  was  not  done  in  this  case  by  either  the  plaintiff 
or  the  defendant.  We  think  we  may  assume,  in  furtherance 
of  justice,  and  to  avoid  a  retrial  and  the  expenses  incident 
thereto,  that  both  parties  treated  the  value  fixed  by  the  sheriff 
as  the  correct  value  of  the  property.  The  sheriff  fixed  the 
value  at  $550,  which  fact  is  recited  in  the  bond  executed  by 
defendant.  If  the  defendant  was  dissatisfied  with  the  value 
of  the  property  as  fixed  by  the  sheriff,  he  should  have  offered 
evidence  upon  that  question.  The  judgment  of  the  court 
fixed  the  value  at  $294.75,  very  much  lecis  than  the  assessed 
value  as  made  by  the  sheriff,  and  if  the  value  fixed  by  the 
judgment  is  less  than  the  value  assessed  by  the  sherifiF,  the 
court  «rred  in  favor  of  the  defendant,  inasmuch  as  the  judg- 
ment should  have  been  for  the  value  of  the  property  as  fixed 
by  the  attaching  officer.  That  the  value  of  the  property  fixed 
by  the  attaching  officer  may  be  taken  as  the  value  to  be  set 
out  in  the  judgment  is  confirmed  by  section  1661,  Civil  Code, 
which  provides  that  if  the  defendant  fails  to  appear  or 
neglects  or  refuses  to  join  issue  under  the  directions  of  the 
court,  and  within  such  time  as  the  court  may  prescribe,  the 
plaintiff  shall  have  judgment  by  default.  A  default  judg- 
ment to  comply  with  the  other  provisions  of  the  law  as  to  the 
form  of  judgment,  in  a  case  of  this  kind,  would  run  against 
the  defendant  and  the  sureties  for  the  value  of  the  property, 
and  necessarily,  the  evidence  of  that  value  would  have  to  be 
the  value  assessed  by  the  officer. 

We  have  come  to  the  conclusion  that  the  record  discloses 
no  error  was  committed  by  the  trial  court  prejudicial  to  the 
rights  of  the  defendant,  and  it  is  therefore  ordered  that  the 
judgment  of  the  lower  court  be  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  447.    Piled  February  16,  1918.] 
[170  Pac.  792.] 

In  the  Matter  of  the  Application  of  ETHEL  BUTTS  for  a 
Writ  of  Habeas  Corpus.  ETHEL  BUTTS,  Appellant, 
V.  STATE,  Respondent. 

1.  Criminal  La.w  —  Delay  m   Filing  Information  —  Dismissal   of 

Prosecution  —  Subsequent  Prosecution.  —  Though,  under  Penal 
Code  of  1913,  section  1274,  subdivision  1,  it  is  ground  for  dismissal 
of  prosecution  of  one  held  to  answer  for  an  offense  that  indictment 
or  information  is  not  found  within  30  days,  an  order  for  dismissal 
is  by  express  provision  of  section  1279  not  a  bar  to  another  prose- 
cution, if  the  offense  is  a  felony. 

[As   to  prosecution  under  statute   as  bar  to   prosecution   under 
ordinance,  and  vice  versa,  see  note  in  Ann.  Gas.  1912C,  37.] 

2.  Criminal  Law  —  Delay  in   Filing   Information  —  Dismissal  of 

Prosecution  —  Subsequent  Prosecution. — Immediately  after  dis- 
missal under  Penal  Code  of  1913,  section  1274,  subdivision  1,  of 
prosecution,  for  delay,  in  filing  information,  another  prosecution 
allowed  by  section  1279  in  ease  of  felony  may  be  commenced. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    B.  C.  Stanford,  Judge.    Affirmed. 

Mr.  F.  Louis  Zimmerman,  for  Appellant. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  B.  William 
B^ramer  and  Mr.  Louis  B.  Whitney,  Assistant  Attorneys  Gen- 
eral, for  the  State. 

FBANKLIN,  C.  J. — This  is  an  appeal  in  a  habeas  corpus 
proceeding.  After  a  preliminary  examination,  one  Ethel 
Butts  was  committed  to  answer  the  charge  of  murder  in  the 
superior  court  for  Maricopa  county.  Thirty-one  days  after 
her  commitment,  the  county  attorney  filed  an  information 
against  her  for  the  offense. 
Section  1274,  subdivision  1,  of  the  Penal  Code,  provides : 
**The  court,  unless  good  cause  to  the  contrary  is  shown, 
must  order  the  prosecution  to  be  dismissed  in  the  following 
cases: 
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''Where  a  person  has  heen  held  to  answer  for  a  public 
offense,  if  an  indictment  or  information  is  not  found  within 
thirty  days.'* 

Section  1279  says: 

''An  order  for  the  dismissal  of  the  action,  as  provided  in 
this  chapter,  is  a  bar  to  any  other  prosecution  for  the  same 
offense,  if  it  is  a  misdemeanor ;  but  it  is  not  a  bar  if  the  offense 
is  a  felony." 

Upon  her  motion  the  court  dismissed  the  prosecution  for 
the  reason  the  information  was  not  filed  within  the  30  days 
after  she  was  held  to  answer  as  required  by  law.  On  the  same 
day  she  was  arrested  and  charged  with  the  same  offense,  and, 
after  her  preliminary  examination,  was  again  held  to  answer. 
She  is  seeking  her  liberty  in  this  proceeding  by  the  writ  of 
habeas  corpus  on  the  ground  that  the  order  of  the  court  dis- 
missing the  prosecution  in  the  first  instance  is  a  bar  to  any 
other  prosecution  for  the  same  offense.  By  explicit  direction 
of  the  statute,  the  order  of  dismissal  was  not  a  bar  to  another 
prosecution.  The  only  matter  heard  and  determined  on  the 
motion  to  dismiss  under  section  1274  was  merely  a  determina- 
tion of  her  right  to  dismissal  of  that  prosecution  and  her  re- 
lease from  custody  at  that  time.  The  statute  providing  that 
such  action  by  the  court  is  not  a  bar  to  any  other  prosecution 
for  the  same  offense,  it  matters  not  when  in  point  of  time  such 
other  prosecution  was  commenced,  whether  immediately  after 
such  order  was  made  or  not.  We  have  a  clear  guide  in  the 
statute,  and  it  is  so  plain  that  any  attempt  to  argue  or  inter- 
pret the  statute  would  only  obscure  it. 

The  order  of  the  trial  court  refusing  the  writ  is  right,  and 
it  is  affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 
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[CivU  No.  1542.    FUed  February  16,  1918.] 
[170  Pfcc.  792.] 

AEIZONA  EASTERN  RAILROAD  COMPANY,  a  Corpc 
ration,  Appellant,  v.  COUNTY  OF  GRAHAM,  a  Munici- 
pal Corporation,  Appellee. 

1.  Statutes  —  Repeal  —  Taxation  —  Levy   for    Schools.  —  Laws    of 

1915  (Ist  Sp.  Sees.),  chapter  4,  section  4,  subdiyision  ''a,"  levying 
a  tax  of  $100,000  to  defray  the  expense  of  maintenance  and  sup- 
port of  the  state  common  schools  during  the  fiscal  year  ending  June 
80,  1916,  being  dependent  upon  General  Appropriation  Act,  chapter 
3,  section  44,  which  was  vetoed  by  the  Governor,  did  not  repeal  by 
implication  Civil  Code  of  1913,  paragraph  2815,  making  a  general 
levy  to  raise  a  fund  of  $500,000  for  school  purposes,  to  be  known  aa 
a  state  common  school  fund. 

2.  Counties — Estimates  of  County  Expenses — Inclusion  of  Bbidge 

AS  County  Imfbovement — Statute. — A  bridge  constructed  over  a 
river  at  an  expense  of  $18,000  to  the  county  wa«  a  "public  improve- 
ment" within  Civil  Code  of  1913,  section  4840,  requiring  that  the 
county  board  of  supervisors'  estimates  of  the  amounts  required  to 
meet  public  expenses  and  to  be  raised  by  taxation  shall  include  the 
amount  required  for  each  public  improvement,  etc. 

B.  Bbidges — Construction  and  Levy  by  Board  of  Supervisors — Elec- 
tion— Statute. — Civil  Code  of  1913,  section  5094,  making  it  the 
duty  of  the  county  board  of  supervisors  in  certain  contingencies  to 
call  an  election  to  determine  the  question  as  to  whetherr  a  bridge 
shall  be  constructed  and  for  authority  to  raise  "funds  necessary  to 
pay  the  same  by  taxation  as  provided  by  law,"  makes  it  a  condition 
precedent  to  the  levying  of  taxes  to  construct  a  bridge  by  the  board 
of  supervisors  that  the  taxpayers  of  the  county  shall  first  authorise 
the  levying  of  such  taxes. 

4.  Bridges  —  Construction  by  County  —  "Taxation  as  Provided  by 
Law" — Statute. — Civil  Code  of  1913,  section  5094,  making  it  the 
duty  of  the  county  board  of  supervisors  to  call  an  election  to  deter- 
mine whether  a  bridge  shall  be  constructed,  and  for  authority  to 
raise  necessary  funds  by  "taxation  as  provided  by  law,"  means  by 
direct  levy  upon  the  taxable  property  of  the  county  in  accordance 
with  the  tax-levying  statutes  (title  49,  chapter  3). 

6.  Bridges — Construction  by  County  Supervisors — Taxation. — Civil 
Code  of  1913,  section  5099,  providing  that  county  board  of  super- 
visors shall  cause  amount  necessary  for  payment  of  cost  of  bridge 
to  be  raised  by  direct  levy  on  taxable  property  of  county,  is  at  most 
a  grant  of  power  authorizing  the  raising  of  the  necessary  funds  by 
taxation  as  provided  by  tax-levying  statutes  (title  49,  chapter  3). 
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6.  Counties — Taxation — ^Levt  by  Boabo  of  Supekvisobs — ^Amount. — 

A  countj  board  of  supervisors,  in  leYjing  taxes  for  all  county  pur- 
poses, including  the  cost  of  construction  of  a  bridge,  in  the  year 
1&15  was  authorized  to  exceed  the  levy  of  .the  preceding  year  ten 
per  cent  and  no  more,  and  any  excess  over  such  amount  contained  in 
the  levy  was  beyond  its  jurisdiction,  and  when  the  board  discovered 
its  levy  was  beyond  the  limit,  it  was  its  duty  to  scale  the  estimate 
down  to  comply  with  the  limitations  fixed  by  Civil  Code  of  1913, 
sections  4839-4842. 

7,  Taxation— Leoislatube  as  Soubce  of  Taxing  Poweb. — The  legisla- 

ture is  the  source  of  the  taxing  power,  and  without  a  grant  from 
it  no  taxes  can  be  levied  or  collected* 

[As  to  the  purposes  for  which  tbe  power  of  taxation  may  be 
exercised,  see  notes  in  2  Am.  St.  Bep.  94;  16  Am.  St.  Bep.  365.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.  A.  G.  McAlister,  Judge.  AflBrmed  as  to 
one  cause  of  action ;  reversed  and  remanded  as  to  second  cause 
of  action. 

Messrs.  Bawlins  &  Little,  for  Appellant. 

.Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  R.  Wm. 
Kramer  and  Mr.  G.  W.  Harben,  Assistant  Attorneys  General, 
for  Appellee. 

CUNNINGHAM,  J.— The  plaintiff's  first  cause  of  action 
is  based  upon  the  proposition  that  the  tax  levy  for  the  com- 
mon schools  of  the  state  for  the  fiscal  year  ending  June  30, 
1916,  was  fixed  by  subdivision  (a)  of  section  4  of  chapter  4 
of  the  Session  Laws  of  the  First  Special  Session,  effective 
June  10,  1915,  reading  as  follows: 

**Sec.  4.  There  is  hereby  levied  upon  the  real  and  per- 
sonal property  within  the  state  of  Arizona,  for  the  ^cal  year 
ending  June  30,  1916,  the  rate  of  taxation  to  be  fixed  by  the 
state  board  of  equalization  at  its  meeting  to  be  convened  on 
the  first  Monday  in  August,  1915,  based  upon  the  total  as- 
sessed valuation  of  all  property  in  the  state  of  Arizona  for 
the  year  1915,  the  following  additional  taxes: 

**(a)  To  defray  the  expenses  of  the  maintenance  and  sup- 
port of  the  state  common  schools  during  the  fiscal  year  ending 
June  30,  1916,  one  hundred  thousand  ($100,000.00)  dollars." 

The  appellant  contends  that  said  statute  repeals  by  impli- 
cation paragraph  2815  of  the  Civil  Code  of  Arizona  of  1913, 
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a  statute  making  a  general  levy  to  raise  a  fund  of  $500,000 
for  school  purposes,  and  the  fund  so  raised  when  collected  to 
be  known  as  a  state  common  school  fund ;  that  said  chapter  4 
was  intended  by  the  legislature  to  supersede  paragraph  2815 
and  reduce  the  amount  of  the  fund  to  be  levied  for  state 
common  school  purposes  so  that  the  fund  for  that  purpose 
required  to  be  raised  for  the  fiscal  year  ending  June  30,  1916, 
was  limited  to  $100,000.  Plaintiff  alleges  that  the  state  board 
of  equalization  by  its  order,  without  authority  of  law,  re- 
quired the  sum  of  $500,000  to  be  raised  for  the  state  common 
school  fund,  and  that  in  obedience  to  such  order  the  board  of 
supervisors  of  Graham  county  duly  levied  a  rate  of  tax  on 
the  property  within  their  county  suflB.cient  to  raise  Graham 
county's  portion  of  said  fund,  and  that  plaintiff  was  required 
to  pay,  and  did  pay  under  protest  of  such  excessive  levy,  the 
sum  of  $1,774.45  taxes  in  excess  of  the  amount  it  would  have 
been  required  to  pay  had  the  amount  of  the  state  common 
school  fund  been  fixed  at  $100,000,  as  required  by  said  chap- 
ter 4.  Defendant  demurred  to  this  cause  of  action,  and  its 
demurrer  was  sustained. 

In  Callaghan  v.  Boyce,  17  Ariz.  433,  153  Pac.  773,  we  held 
that  the  veto  of  section  51  of  chapter  3  of  the  First  Special 
Session  of  the  Second  State  Legislature,  effectively  disposed 
of  such  section  of  that  chapter.  Section  44  of  the  same  chap- 
ter 3  as  passed  by  the  legisla,ture  made  an  appropriation  of 
$100,000  for  the  state  common  school  fund  for  the  year  end- 
ing June  30,  1916,  and  further  provided  that  such  appropria- 
tion of  such  sum  for  that  purpose  was  made  in  lieu  of  the 
appropriation  directed  to  be  made  in  paragraph  2815  of  the 
Civil  Code  of  Arizona  of  1913,  **for  the  purposes  and  objects 
provided  for  in  this  section  (section  44),  and  is  not  in  addi- 
tion thereto."  Section  51  of  said  chapter  3  as  originally 
passed  expressly  repealed  paragraph  2815.  Both  sections  44 
and  51  were  vetoed  by  the  Governor,  and  in  Callaglian  v. 
Boyce,  supra,  we  held  that  the  said  veto  was  effective  and 
absolutely  nullified  both  sections,  thereby  in  effect  holding  that 
paragraph  2815  of  the  Civil  Code  of  Arizona  of  1913  was 
unaffected  by  such  attempted  legislation,  and  remained  in  full 
force  and  effect  in  its  entirety.  Chapter  3,  supra,  is  the  gen- 
eral appropriation  bill.  Said  chapter  4  is  designated  as  an 
act  to  provide  for  the  levy  of  an  annual  tax  for  each  of  the 
years  ending  June  30,  1916,  and  June  30,  1917,  for  the  pur- 
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pose  of  paying  to  defray  the  expenses  of  the  maintenance 
and  support  of  the  common  schools,  etc.  The  sums  to  be 
raised  by  said  levying  statute  correspond  in  amounts  and 
purposes  with  the  provisions  of  the  said  general  appropria- 
tion act,  and  in  reference  to  the  levy  for  the  state  common 
school  fund  the  vetoed  portions  of  the  appropriation  act  are 
followed.  Chapter  4  in  this  respect  is  the  counterpart  of 
chapter  3,  and  to  all  intents  and  purposes  depends  upon  chap- 
ter 3.  It  seems  that,  as  section  44  of  chapter  3  never  became 
a  law  because  of  the  Governor's  effective  veto,  therefore  it 
follows  that  section  4  of  chapter  4,  making  a  levy  to  raise  a 
fund  for  the  state  common  schools  in  the  amount  of  $100,000, 
provided  for  the  raising  of  a  fund  by  taxation  in  an  amount 
not  fixed  by  legislative  appropriation.  The  amount  of  the 
fund  for  state  common  school  purposes,  as  fixed  by  paragraph 
2815  of  the  Civil  Code  of  Arizona  of  1913,  a  valid  and  sub- 
sisting law,  is  the  sum  of  $500,000,  and  the  same  paragraph 
fixing  that  amount  of  appropriation  for  such  purpose  levies  a 
tax  to  raise  the  said  amount.  Whether  section  4  of  chap- 
ter 4,  supra,  requiring  a  fund  in  the  sum  of  $100,000  as  an 
additional  tax,  authorizes  the  state  board  of  equalization  to 
levy  a  tax  in  amount  suflScient  to  create  a  state  common  school 
fund  of  $600,000,  or  $100,000  in  addition  to  the  $500,000 
fund  required  to  be  raised  by  paragraph  2815,  is  a  matter 
not  requiring  our  determination,  for  the  reason  no  such  levy 
was  made  and  the  question  is  not  raised.  I  am  certain  that 
the  board  of  equalization  acted  wholly  within  the  scope  of  its 
authority,  conferred  by  paragraph  2815  of  the  Civil  Code  of 
Arizona  of  1913,  by  ordering  raised  by  taxation  a  fund  for 
state  common  school  purposes  in  the  amount  of  $500,000,  and 
the  board  of  supervisors  of  appellee  county  were  required  to 
raise  that  county's  portion  of  such  fund,  and  appellant's 
property  was  legally  taxed  for  that  purpose.  No  error  was 
committed  by  the  court  in  sustaining  the  demurrer  to  this 
cause  of  action. 

Plaintiff's  second  cause  of  action  is  based  upon  an  alleged 
excessive  tax  levy  by  the  board  of  supervisors  of  said  county 
for  the  year  1915.  The  complaint  alleges,  among  other  things, 
as  follows: 

**(1)  That  heretofore  the  board  of  supervisors  of  the  said 
county  of  Graham  attempted  to  levy  and  assess  upon  the  tax- 
able properly  in  said  county  certain  rates  of  taxation  for 
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various  county  purposes  exclusive  of  taxes  for  school  pur- 
poses, and  that  the  taxes  at  the  several  rates  so  fixed  by  said 
board  of  supervisors  upon  property  of  the  plaintiff  in  said 
county  for  the  year  1915  amounted  to  the  sum  of  $27,663.38 ; 
that  the  taxes  so  attempted  to  be  levied  by  the  said  board 
of  supervisors  of  the  said  county  of  Oraham  for  the  year 
1915  exclusive  of  taxes  for  school  purposes,  aggregated  a  total 
sum  of  money,  exclusive  of  taxes  for  school  purposes,  of  more 
than  ten  per  centum  greater  in  amount  than  the  total  sum 
levied  and  collected  as  taxes  in  said  county  for  other  than 
school  purposes  from  all  sources  during  the  next  year  prior 
to  the  year  1915,  and  that  the  taxes  assessed  and  levied  upon 
the  property  of  the  plaintiff  in  said  county  exceeding  ten 
per  cent  greater  in  amount  than  the  total  sum  levied  and 
collected  for  the  year  prior  to  the  year  1915,  and  exceeding 
the  taxes  that  would  have  been  levied  and  collected  at  a  rate 
isufScient  to  produce  sums  aggregating  ten  per  cent  greater 

.than  the  amount  of  taxes  levied  in  said. county  for  other  than 
school  purposes  for  the  year  1915,  amounted  to  the  sum  of 
$4,361.68.  ..." 

The  complaint  further  shows  that  plaintifiF,  at  the  time  of 
paying  the  half-year  taxes,  included  in  such  payment  one- 
half  of  said  alleged  excessive  amount,  viz.,  $2,180.84,  but  paid 
such  excessive  amount  under  protest,  and  by  this  action  is 
seeking  to  recover  such  sum  so  paid. 
The  defendant  county  demurred  to  the  complaint  upon  the 

^  grounds  that  the  facts  stated  are  insu£Scient  to  constitute  a 
cause  of  action,  and  answered.  The  demurrer  was  overruled. 
Whereupon  the  attorneys  for  the  respective  parties  entered 
into  a  stipulation  of  facts.  The  cause  was  submitted,  the 
issue  joined,  to  the  court  upon  the  facts  stipulated,  and  judg- 
ment for  the  defendant  county  followed.  The  plaintiff  ap- 
peals, and  assigns,  among  other  objections,  that  the  court 
erred  in  rendering  judgment  for  appellee  and  against  appel- 
lant upon  the  agreed  statement  of  facts,  for  the  reason  'Uhat 
said  facts  show  that  appellee,  for  the  year  1915,  levied  and 
collected  a  sum  ten  per  centum  greater  in  amount  than  the 
total  sum  levied  an3  collected  from  all  sources,  for  all  pur- 
poses other  than  school  purposes,  during  the  year  next  prior 
to  that  in  which  the  levy  was  made,  and  said  excess  was  in 
violation  of  paragraphs  4839  and  4842  of  the  Code  of  1913." 
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The  same  question  is  raised  in  another  assignment  by  alleg- 
ing a  different  reason  for  the  alleged  error,  viz.,  the  includ- 
ing of  the  cost  of  a  bridge  in  the  levy  made,  a  particular 
item  of  $18,000,  which  is  alleged  to  have  increased  the  levy 
to  an  excessive  amount  without  authority  of  law.  This  is 
the  vital  question  in  the  case,  and  the  real  matter  in  con- 
troversy. 

The  stipulation  of  facts  in  the  record  sets  forth  the  follow-^ 
ing,  applicable  to  the  question  involved,  to  wit: 

''(5)  That  in  the  year  1915  the  board  of  supervisors  of 
said  county  levied  on  the  taxable  property  of  and  in  said 
county  taxes  for  various  purposes,  exclusive  of  all  taxes  for 
school  purposes;  that  the  total  amount  of  taxes  levied  by  said 
board  in  the  year  1915,  for  other  than  school  purposes  aggre- 
gated a  total  sum  of  money  of  more  than  ten  per  centum 
greater  than  the  total  sum  levied  by  said  board  in  said  county, 
for  other  than  school  purposes,  in  the  year  1914 ;  that  is,  ex- 
cluding all  levies  for  school  purposes  in  the  years  1914  and 
1915,  and  including  in  the  levy  of  the  year  1915  the  $18,00tf 
for  the  bridge  hereinafter  mentioned,  the  total  levy  in  the 
year  1915  was  and  is  more  than  110  per  centum  of  the  levy 
for  1914;  that  the  taxes  levied  on  plaintiff's  property  in  said 
county  in  the  year  1915,  exclusive  of  all  levies  therein  for 
school  purposes,  and  in  excess  of  110  per  centum  of  such  levy 
for  the  year  1914,  amounted  and  amounts  to  $4,361.68;  that 
said  taxes  levied  by  said  board  in  the  year  1915,  for  other 
than  school  purposes,  included  the  sum  of  $18,000,  which 
sum  was  authorized  by  a  special  election  held  in  the  said 
county  on  the  28th  day  of  December,  1914,  by  the  property 
tax  paying  electors  of  said  county,  for  the  sole  purpose  of 
constructing  a  bridge  across  the  Gila  river  in  said  county; 
that  said  levy  of  $18,000  was  not  evidenced  by  any  bond  or 
obligation,  except  as  called  for  by  paragraphs  5094  to  5099, 
both  inclusive,  of  the  Revised  Statutes  of  Arizona  of  1913;. 
that  it  was  and  is  said  levy  of  $18,000  alone  that  has  caused 
said  levy  of  $4,361.68  on  plaintiff's  property  in  the  year 
1915,  and  which  plaintiff  complains  and  contends  was  and  is 
excessive.  Plaintiff  contends  that  the  ten  per  cent  limita- 
tion prescribed  in  paragraphs  4839  and  4842  of  the  Revised 
Statutes  of  1913  of  Arizona  applies  to  said  levy  of  $18,000 
for  said  bridge,  though  authorized  by  said  election  as  afore- 
said.   Defendant  contends  that  said  limitation  does  not  apply 
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to  the  said  $18,000,  bat  that  it  is  fully  and  ezclosively  au- 
thorized by  said  paragraphs  5094  to  5099,  both  inclusive,  Re- 
vised Statutes  of  1913 ;  that  during  the  years  1914,  1915,  and 
1916  the  total  indebtedness  of  said  county  did  not  and  does 
not  exceed  2  per  cent  of  the  taxable  property  of  said  county." 

To  determine  the  correctness  of  appellant's  contentions, 
we  must  understand  the  meaning  of  the  statutes  applicable  to 
the  levy.  Paragraph  4839  of  the  Civil  Code  of  1913,  in  so 
far  as  this  case  is  affected,  is  ss  follows: 

^' There  shall  foe  levied  annually  upon  the  real  and  personal 
property  within  the  state  (for  state  purposes) ;  .  .  .  and 
upon  the  same  property  and  upon  the  same  valuation  the 
board  of  supervisors  of  each  county  shall  levy  and  collect 
for  the  same  fiscal  year,  on  an  estimate  for  county  purposes, 
additional  taxes  for  such  purposes  which  together  with  other 
sources  of  revenue,  shall  not,  however,  aggregate  a  total  sum 
of  money,  exclusive  of  taxes  for  school  purposes,  ten  per  cen- 
tum greater  in  amount  than  the  total  sum  levied  and  collected 
from  all  sources,  other  than  for  school  purposes,  during  the 
next  year  prior  to  that  in  which  the  levy  is  made.  The  said 
estimate  shall  contain  a  statement  of  the  amount  of  money 
required  for  each  item  of  expenditure  necessary  for  county 
purposes,  together  with  the  amounts  necessary  to  pay  the  in- 
terest and  principal  of  the  county  bonds,  as  provided  by  law, 
and  the  said  estimate  shall  be  entered  upon  the  minutes  of 
the  board." 

Paragraph  4840,  Id.,  prescribes  when  the  estimate  is  to  be 
made,  its  contents,  among  other  things,  showing: 

**  Estimates  of  the  different  amounts  required  to  meet  the 
public  expense  for  the  ensuing  year,  and  to  be  raised  by  taxa- 
tion in  such  county.  .  .  .  Such  estimates  shall  be  fully  item- 
ized, showing  under  separate  heads  the  amount  required  for 
each  department,  public  o£Sce,  and  public  official,  for  each 
public  improvement,  for  the  maintenance  of  each  public 
building,  structure,  or  institution,  the  salary  of  each  public 
officer  or  employee,  the  maintenance  of  public  highways, 
roads,  streets,  and  bridges,  and  the  construction,  operation, 
and  maintenance  of  each  public  utility,  and  shall  contain  a 
full  and  complete  disclosure  and  statement  of  the  contem- 
plated expenditures  for  the  ensuing  year,  showing  the  amount 
proposed  to  be  expended  from  each  separate  fund,  and  the 
totiJ  amount  of  public  expense,  and  shall  enter  the  same  on 
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the  minutes  of  the  board  with  the  estimates  of  the  previous 
year.  Said  statement  shall  also  contain  an  estimate  of  the 
receipts  for  the  previous  and  ensuing  year  from  the  sources 
other  than  direct  property  taxation,  and  the  amount  or 
amounts  proposed  to  be  raised  by  taxation  upon  the  real  and 
personal  property  of  such  county,  city  or  town." 

Paragraph  4841  requires  notice  to  be  given  of  the  filing  of 
such  statement,  and  the  estimate  is  required  to  be  published. 

Paragraph  4842  requires  the  boards  of  supervisors  to  meet 
at  a  specified  date  previous  to  the  day  on  which  they  levy 
taxes  at  a  time  and  place  designated  in  such  notice,  and  hear 
complaints  by  taxpayers  in  favor  of  or  against  any  proposed 
tax  levies.  When  such  hearings  shall  have  been  concluded, 
the  board  of  supervisors  shall  adopt  the  estimate  as  finally 
determined  upon. 

''All  taxes  shall  be  levied  or  voted  in  specific  sums  and  shall 
not  exceed  the  amount  specified  in  such  published  estimates, 
and  in  no  event  shall  the  aggregate  amount  of  taxes  to  be 
raised,  excepting  taxes  for  school  purposes,  exceed  ten  per 
centum  greater  in  amount  than  the  total  sum  levied  and  col- 
lected from  all  sources,  for  all  purposes  other  than  school 
purposes,  during  the  year  next  prior  to  that  in  which  the 
levy  is  made." 

These  provisions  set  forth  the  duties  of  the  boards  of  super- 
visors with  regard  to  the  general  tax  levy.  The  aggregate 
amount  of  the  levy  is  arrived  at  by  means  of  the  statement 
of  an  estimate  of  the  various  items  of  necessary  county  ex- 
penditures, in  other  words,  by  preparing  a  ''budget"  of 
expenses  for  county  purposes.  Such  "budget"  must  include 
an  estimate  of  the  amount  required  for  each  "public  im- 
provement" and  an  estimate  of  the  amount  required  for  the 
"construction,  operation  and  maintenance  of  each  public 
utility." 

Embraced  within  the  expressions  "public  improvement" 
and  "public  utility"  is  necessarily  the  construction  of  a 
bridge  for  public  use.  The  construction  of  a  bridge  may  be 
both  a  public  improvement  and  a  public  utility.  If  the 
bridge  here  in  question  is  such  a  public  improvement  or  pub- 
lic utility  as  the  board  of  supervisors  are  required  to  include 
in  the  statement  referred  to  in  making  up  the  annual  budget 
for  the  year  1915,  then  the  cost  of  construction  of  such  bridge 
must  become  an  item  going  to  make  up  the  total  amount  of 
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the  tax  levy  for  that  year.  The  evident  purpose  of  the  legis- 
lature by  the  enactment  of  this  budget  law  is  to  limit  the 
power  of  boards  of  supervisors  in  the  amount  of  increase  in 
the  tax  levy  each  successive  year.  The  power  of  taxation  is 
delegated  to  the  boards  of  supervisors  for  county  purposes, 
and  the  discretion  is  given  the  boards  to  exercise  the  dele- 
gated power  within  designated  bounds.  Paragraph  5093  of 
the  Revised  Statutes  of  Arizona  of  1913  (Civ.  Code),  clearly 
sets  forth  the  limitations  within  which  the  boards  of  super- 
visors may  exercise  discretion  in  certain  particulars,  viz.: 

''Boards  of  supervisors  of  the  counties  of  this  state  are 
authorized  and  empowered  to  construct  and  maintain  a  bridge 
or  bridges  across  streams  that  all  or  a  portion  of  the  time 
cannot  be  safely  crossed  with  wagons  or  automobiles,  whether 
such  bridge  or  bridges  is  or  are  to  be  constructed,  either 
wholly  or  in  part,  within  or  without  the  corporate  limits  of 
any  incorporated  city  or  town  of  any  such  counties,  provided, 
however,  that  the  cost  of  any  such  bridge  shall  not  exceed  the 
sum  of  ten  thousand  dollars." 

To  a  certainty,  the  construction  of  a  bridge  at  a  cost  of 
$10,000  or  less  is  a  matter  in  the  sound  discretion  of  the  board 
of  supervisors,  and  the  cost  of  construction  is  an  item  which 
must  be  shown  in  the  statement  of  estimated  total  expenses 
of  the  county.  The  taxpayers  are  entitled  to  have  notice  of 
such  determination  of  the  board  of  supervisors,  to  the  end 
that  objections  thereto  may  be  timely  raised  and  the  amount 
reduced  or  omitted  altogether,  after  hearing.  On  the  other 
hand,  whenever  the  taxpayers  of  the  county,  to  the  number 
of  100  or  more,  present  their  petition  to  the  board  of  super- 
visors, requesting  such  board  to  construct  and  maintain  a 
bridge  at  a  designated  point  within  the  county,  with  the 
amount  of  the  estimated  cost  to  the  county  for  the  construc- 
tion of  such  bridge,  **it  shall  be  the  duty  of  said  board  of 
supervisors  to  forthwith  call  a  special  election  of  the  tax- 
payers as  shown  by  the  last  county  tax-roll  of  said  county, 
giving  thirty  days'  notice  of  the  time  of  holding  said  special 
election  in  said  county,  for  the  purpose  of  submitting  to  the 
said  taxpayers  the  proposition  of  constructing  such  bridge  at 
the  site  mentioned  in  the  petition  and  authorizing  the  raising 
of  the  funds  necessary  to  pay  the  same  by  taxation  as  pro- 
vided by  law."  Paragraph  5094,  Revised  Statutes  of  Ari- 
zona 1913  (Civ.  Code). 
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''Upon  the  determination  of  such  special  election,  by  a  ma- 
jority of  the  taxpayers  voting  at  such  election,  at  which  point 
.  .  .  such  bridge  .  .  .  shall  be  constructed,  it  shall  be  the 
duty  of  said  board  of  supervisors  to  proceed  forthwith  to 
construct  such  .  .  .  bridge  across  the  said  stream,  at  the  point 
«  .  .  designated  at  such  special  election,  at  a  cost  to  the  county 
not  exceeding  the  amount  specified  in  the  said  notice  of  elec- 
tion.*'   Paragraph  5097,  Id. 

''The  board  of  supervisors  shall  cause  the  amount  neces- 
sary for  the  payment  for  such  bridge  ...  to  be  raised  by 
direct  levy  upon  the  taxable  property  of  said  county."  Para- 
graph 5099,  Id. 

Such  was  the  procedure  followed  by  the  taxpayers  in 
creating  the  item  of  $18,000  complained  of  in  this  cause  of 
action.  The  board  of  supervisors  is  given  no  discretion  in  the 
matter,  but  act  ministerially  in  levying  the  tax  to  pay  the 
cost  of  the  construction  of  a  bridge  in  such  circumstances. 
The  expression  ''shall  cause  the  amount  necessary  for  the 
payment  of  such  bridge  to  be  raised  by  direct  levy  upon  the 
taxable  property  of  said  county,"  is  the  command  of  the 
state,  and  may  not  be  questioned  by  the  board  of  supervisors 
by  means  of  a  budget  statement  and  estimate,  nor  by  the  tax- 
payers in  objections  to  such  statement.  The  levy  for  such 
purpose  is  a  levy  at  the  behest  of  the  state  by  express  sanc- 
tion of  the  taxpayers  affected,  and  not  for  a  county  corporate 
purpose. 

I  ani  of  the  opinion  that  chapter  3,  title  49,  prescribing 
the  limits  of  the  total  amount  of  the  tax  levy  for  a  given  year 
for  county  purposes,  does  not  come  into  conflict  with  the  pro- 
visions of  chapter  4  of  title  50,  requiring  the  board  of  super- 
visors to  levy  a  direct  tax  to  raise  an  amount  necessary  to 
pay  for  the  construction  of  a  bridge  authorized  by  the  tax- 
payers at  a  special  election  called  and  held  for  that  purpose, 
but  is  a  distinct  separate  matter. 

The  bridge  statute  (paragraphs  5094  to  5099  of  chapter  4, 
title  50)  was  in  existence  at  the  time  chapter  3,  title  49,  be- 
came a  law.  It  will  not  be  presumed  that  this  subsequent 
general  legislation  was  intended  either  to  repeal  or  qualify 
the  power  of  taxation  given  in  and  essential  to  the  integrity 
of  the  then  existing  chapter  on  roads  and  bridges  in  the  ab- 
sence of  specific  reference  to  such  existing  statute.  "A  gen- 
eral later  [affirmative]  law  does  not  abrogate  an  earlier  spe- 


Digitized  by  LjOOQIC 


330    Arizona  E.  R.  R.  Co.  v.  County  op  Graham.     [19  Ariz. 

cial  one  by  mere  implication.  ...  It  is  usually  presumed  to 
have  only  general  cases  in  view  and  not  particular  cases, 
which  have  been  otherwise  provided  for  by  the  special  act." 
Endlich  on  Interpretation  of  Statutes,  §  223. 

''It  has  come  to  be  an  established  rule  in  the  construction 
of  statutes  that  a  subsequent  act  treating  a  subject  in  general 
terms,  and  not  interdicting  the  provisions  of  a  prior  special 
statute,  is  not  to  be  considered  as  intended  to  affect  the  more 
particular  and  specific  provisions  of  the  earlier  act,  unless 
it  is  absolutely  necessary  so  to  construe  it  in  order  to  give 
its  words  any  meaning  at  all.  This  rule  is  founded  upon  or 
expressed  by  the  maxim,  'Oeneralia  specialibus  non  dero- 
gant/'^  Black  on  Interpretation  of  Laws,  p.  116;  Bumeii 
V.  Moloney,  97  Tenn.  697,  34  L.  R.  A.  541,  544,  37  S.  W.  689. 

Furthermore:  "Every  law  which  imposes,  continues,  or  re- 
vives a  tax  shall  distinctly  state  the  tax  and  the  objects  for 
which  it  shall  be  applied;  and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  tax  or  object."  Section  9,  art.  9, 
State  Constitution. 

Hence  the  enactment  of  chapter  3,  title  49,  limiting  the 
amount  of  the  tax  levy  for  county  purposes  for  a  given  year 
to  a  sum  in  the  aggregate  not  greater  than  ten  per  centum 
more  than  the  sum  levied  and  collected  from  all  sources  dur- 
ing the  year  next  prior  to  the  year  for  which  the  levy  is  made, 
has  no  reference  to  the  levy  of  a  tax  to  pay  for  the  cost  of 
the  construction  of  a  bridge,  the  cost  being  fixed  by  the  tax- 
payers at  a  special  election  called  and  held  in  strict  compli- 
ance with  chapter  4,  title  50,  of  the  Civil  Code  of  Arizona 
of  1913. 

It  follows  that  the  board  of  supervisors  acted  within  the 
authority  of  law  by  including  within  the  aggregate  amount 
of  the  tax  levy  for  the  year  1915  the  item  of  $18,000,  the  cost 
of  the  construction  of  a  bridge  ^across  the  Gila  river,  author- 
ized at  a  special  election  lawfully  called  and  held  in  pursu- 
ance to  chapter  4  of  title  50  of  the  Revised  Statutes  of  1913 
(Civ.  Code).  If  the  statutes  are  given  the  construction  for 
which  the  appellant  contends,  then  the  result  will  be  that  the 
results  of  a  special  bridge  election  held  in  strict  compliance 
with  the  provisions  of  chapter  4  of  title  50  cannot  be  enforced 
unless  the  board  of  supervisors  see  fit  to  include  the  cost  of 
construction  of  the  bridge  in  the  county  budget,  and  in  that 
indirect  manner  nullify  the  effect  of  the  special  election.     If 
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such  result  is  possible,  chapter  4  of  title  50,  providing  for  a 
special  bridge  election,  is  futile,  meaningless,  and  not  enforce- 
able. 

ROSS,  J.— I  cannot  agree  with  Justice  CUNNINGHAM'S 
disposition  of  the  second  cause  of  action.  It  is  agreed  by 
the  parties  that  the  county  budget  for  Graham  county,  for 
all  purposes  except  school  purposes,  in  the  year  1915  was 
more  than  110  per  centum  of  the  county's  budget  for  the 
preceding  year.  The  stipulation  is  that  appellant  contends 
that  the  ten  per  centum  limitation  prescribed  in  sections 
4839-4842  of  the  Civil  Code  applies  to  the  levy  of  $18,000 
for  the  bridge  that  was  constructed,  although  authorized  by 
an  election  of  the  qualified  taxpayers  of  the  county ;  and  ap- 
pellee contends  that  said  limitation  does  not  apply  to  said 
$18,000.  Section  4840  requires  the  board  of  supervisors  "to 
make  estimates  of  the  different  amounts  required  to  meet  the 
public  expense  for  the  ensuing  year,  and  to  be  raised  by 
taxation  in  such  county."  The  estimates  shall  include  ''the 
amount  required  for  each  department^  public  oflSce,  and  pub- 
lic official,  for  each  public  improvement,  for  the  maintenance 
of  each  public  building,  structure,  or  institution,  the  salary 
of  each  public  officer  or  employee,  the  maintenance  of  public 
highways,  roads,  streets,  and  bridges,  and  the  construction, 
operation,  and  maintenance  of  each  public  utility."  These 
estimates,  when  finally  determined  upon  by  the  board  of  su- 
pervisors, are  the  bases  upon  which  the  rate  for  the  county 
for  the  current  year  is  to  be  fixed,  "and  in  no  event  shall 
the  aggregate  amount  of  taxes  to  be  raised,  excepting  taxes 
for  school  purposes,  exceed  ten  per  centum  greater  in  amount 
than  the  total  sum  levied  and  collected  from  all  sources,  for 
all  purposes  other  than  school  purposes,  during  the  year  next 
prior  to  that  in  which  the  levy  is  made."    Paragraph  4842. 

It  goes  without  saying  that  the  bridge  constructed  over  the 
Gila  river,  at  an  expense  of  $18^000  to  the  county,  was  a  "pub- 
lic improvement,"  and  was  as  much  within  the  terms  of  sec- 
tion 4840  as  any  other  of  the  enumerated  purposes  for  which- 
the  board  was  authorized  to  levy  and  collect  taxes.  The 
county  expenses  for  which  the  board,  under  the  tax  levy  stat- 
ute, is  to  provide  are  all  incurred  under  other  provisions  of 
the  law  of  no  concern  to  the  board  in  fixing  the  tax  levy  for 
county  purposes,  other  than  to  impose  the  duty  of  making 
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..  the  levy.  Thus  the  law,  under  separate  enactment,  fixes  the 
salary  of  each  public  officer  or  employee  of  the  county;  it 
provides  for  the  maintenance  of  public  highways  and  public 
buildings,  structures,  and.  institutions,  and  by  separate  enact- 
ment it  provides  for  the  making  of  public  improvements  such 
as  bridges.  Efzpenses  for  all  of  these  are  thrown  into  the 
same  category,  and  must  be  included  in  the  county  budget  of 
the  county  as  provided  for  in  section  4840.  The  item  of 
$18,000  for  the  construction  of  the  bridge  was  as  legitimately 
included  within  the  estimate  of  county  expenses  of  Oraham 
county  for  the  year  1915  as  the  items  for  payment  of  public 
:  officers  of  the  county,  or  the  item  for  the  maintenance  of 
public  highways  and  public  buildings  and  institutions.  In- 
deed, it  is  imperative,  under  the  law,  that  it  should  be  in- 
cluded if  funds  are  to  be  raised  for  its  liquidation. 

Chapter  4,  title  50,  entitled  ** Bridges  on  Public  Highways'* 
.is  not  a  tax-levying  statute.  In  it  is  granted  authority  to 
construct  bridges  and  to  contract  debts  for  that  purpose. 
Section  5094  thereof  makes  it  the  duty  of  the  board  of  super- 
visors, in  certain  contingencies,  to  call  an  election  to  deter- 
mine the  question  as  to  whether  a  bridge  shall  be  constructed 
or  not,  and  for  authority  to  raise  **funds  necessary  to  pay 
the  same  by  taxation  as  provided  by  law."  The  last  expres- 
sion in  this  section  makes  it  a  condition  precedent  to  the  levy- 
ing of  taxes  to  construct  the  bridge  by  the  board  of  super- 
visors  that  the  taxpayers  of  the  county  shall  first  authorize 
the  levying  of  such  taxes,  but  it  also  requires  that  the  fund 
for  that  purpose  shall  be,  "by  taxation  as  provided  by  law." 
This,  of  course,  means  by  direct  levy  upon  the  taxable  prop- 
erty of  the  county  in  accordance  with  the  provisions  of  the 
tax-levying  statute,  to  wit,  chapter  3,  title  49,  of  the  Civil 
Code.    And  section  5099,  which  provides  that : 

"The  said  board  of  supervisors  shall  cause  the  amount 
•necessary  for  the  payment  for  such  bridge  or  bridges  to  be 
raised  by  direct  levy  upon  the  taxable  property  of  said 
county"  is  only  confirmatory  of  and  supplemental  to  the  au- 
thority extended  to  the  board  under  the  law  as  contained  in 
section  5094,  and,  at  most,  is  a  grant  of  power  "authorizing 
the  raising  of  the  funds  necessary  to  pay  the  same  by  taxa- 
tion as  provided  by  law";  that  is,  according  to  the  limitations 
and  restrictions  as  contained  in  the  levying  statutes,  supra. 
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The  law  authorizing  the  building  of  bridges  by  the  board 
of  supervisors  necessarily  implies  the  right  and  power  of  the 
board  to  contract  debts  therefor.  It  makes  it  the  duty  of  the 
board  of  supervisors  to  pay  these  debts  or  expenses  by  direct 
levy  upon  the  taxable  property  of  the  county,  but  it  does  not, 
in  terms  or  by  implication,  authorize  the  board  to  levy  taxes 
upon  the  property  of  the  county  for  this  purpose  in  disregard 
of  the  limitations  contained  in  sections  4839^842. 

The  board  of  supervisors,  in  levying  taxes  for  all  county 
purposes  in  the  year  1915,  was  authorized  to  exceed  the  levy 
of  the  preceding  year  ten  per  centum  and  no.  more,  and  any 
excess  over  that  amount  contained  in  the  levy  was  beyond  its 
jurisdiction.  When  the  board  discovered  that  the  levy  was 
excessive  and  beyond  the  limit  as  fixed  by  law,  it  was  its  duty 
to  scale  the  estimate  down  so  as  to  comply  with  the  limita- 
tions fixed  by  sections  4839-4842.  It  was  for  the  board  to 
determine  which  item  or  items  of  the  estimates  for  county 
purposes  should  be  reduced  so  as  to  conform  to  the  limit  fixed 
by  law.  If  the  law  limits  the  expenditures  of  the  county  for 
the  current  year  so  that  the  payment  of  some  of  the  debts 
lawfully  and  rightfully  contracted  must  be  postponed,  it  is 
not  the  fault  of  the  board. 

The  legislature  is  the  source  of  the  taxing  power,  and,  with- 
out a  grant  from  it,  no  taxes  can  be  levied  or  collected.  It 
has  seen  fit  to  limit  this  power,  except  in  special  enumerated 
cases,  so  that  the  burden  on  the  taxpayer  for  the  current  year 
may  not  be  more  than  ten  per  centum  greater  than  the  pre- 
cedijig  year.  This  was  done  in  the  interest  of  the  taxpayer, 
a  policy  based  upon  common  sense  and  reason,  and  upon  an 
experience  and  knowledge  that,  unless  some  restraint  be 
placed  upon  counties,  the  burdens  of  taxation  may  be  severely 
hard  upon  the  taxpayers.  To  emphasize  the  mandatory  and 
prohibitory  character  of  the  requirements  of  the  tax-levying 
statute,  the  legislature,  in  section  4843,  provided  that  any 
officer  violating  any  of  the  provisions  of  sections  4840,  4841, 
and  4842  should  be  guilty  of  a  misdemeanor. 

If  the  board  of  supervisors  can  expand  the  limit  fixed  by 
law  for  one  county  purpose,  it  can  do  the  same  for  any  and 
all  county  purposes.  If  the  board  may  ignore  the  statute 
for  one  purpose,  then  it  is  frittered  away,  and  the  burden  of 
taxation  which  it  was  intended  to  curb  may  be  extended  with- 
out limit 
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The  action  is  to  recover  $2,180.84  which  the  appellant  claims 
it  was  compelled  to  pay,  in  the  way  of  taxes  for  the  year  1915, 
in  excess  of  the  limitations  fixed  hy  sections  4839-4842,  and 
this  contention  is  conceded  by  the  appellee  unless  the  item  of 
$18,000  for  the  bridge  is  excepted  from  the  terms  of  said 
limitation.  The  bridge,  being  a  public  improvement,  and  one 
of  the  things  expressly  mentioned  in  the  tax-levying  statute 
for  which  the  board  of  supervisors  is  required  to  make  esti- 
mates and  include  in  the  county  budget,  as  has  been  seen,  its 
cost  could  not  be  superadded  to  the  budget,  already  as  large 
as  the  highest  rate  of  taxation  allowed  under  the  law,  unless 
expressly  excepted  and  provided  for  by  the  tax-levying  statute 
or  some  other  provision  of  law. 

In  Southern  Pacific  Co.  v.  Yuma  County,  ante,  p.  211, 
168  Pac.  507,  we  had  under  consideration  the  annual  tax 
budget  of  Yuma  county.  It  was  an  action  to  recover  interest 
on  road  bonds  of  the  county  which  was  included  in  the  county 
budget,  causing  an  excess  over  the  limitation  provided  in  sec- 
tions 4839^842.  In  that  case  we  held  that  the  levy  to  pay 
the  interest  on  the  road  bonds  was  expressly  provided  for  by 
section  5278  of  the  Civil  Code,  wherein  it  is  provided  that 
the  board  of  supervisors  shall  *4evy  and  cause  to  be  collected 
a  tax  in  addition  to  the  amount  of  taxes  which  now  or  may 
hereafter  be  authorized  by  law  for  state  and  county  purposes, 
at  the  same  time  and  in  the  same  manner  as  other  taxes  are 
levied  and  collected  by  such  county.  ..."  There  is  no  such 
provision  authorizing  the  board  of  supervisors  to  levy  and  col- 
lect taxes  ''at  the  same  time  and  in  the  same  manner  as  other 
taxes  are  levied  and  collected  by  such  county,*'  in  chapter  4, 
title  50,  uDder  the  terms  of  which  the  bridge  in  question  was 
constructed. 

The  judgment  of  the  lower  court  on  the  first  cause  of  action 
should  be  affirmed ;  but,  for  the  reasons  set  forth  in  the  fore- 
going opinion,  the  judgment  on  the  second  cause  of  action 
should  be  reversed,  with  directions  to  the  superior  court  to 
enter  judgment  on  said  second  cause  of  action  in  favor  of 
appellant. 

FRANKLIN,  C.  J. — I  concur  in  the  opinion  of  Mr.  Justice 
CUNNINGHAM,  affirming  the  judgment  as  to  the  first  cause 
of  action,  and  I  concur  in  the  views  expressed  by  Mr.  Justice 
ROSS,  reversing  the  judgment  as  to  the  second  cause  of 
action. 
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[Civil  No.  1538.     PUed  February  16,  1918.] 
[170  Pac.  798.] 

NAVAJO-APACHE  BANK  AND  TRUST  COMPANY,  a 
Corporation,  W.  H.  BURBAGE  and  F.  W.  NELSON, 
Appellants,  v.  CAROLINE  DESMONT  and  WILLIAM 
H.  WAHL,  Appellees. 

1.  Pleading — General  Demxtkreb. — A  general  allegation  that  defendant 

bank  took  over  all  the  assets  and  aBsumed  all  the  liabilities  of  its 
predecessor  bank  was  sufficient  to  include  a  particular  note  and 
mortgage  as  against  a  general  demurrer. 

2.  Chattel  Mobtoages  —  Sales  by  Mortgagee  —  Subplus.  —  A  mort- 

gagcef,  selling  personalty  in  the  exercise  of  a  power,  is  a  trustee  of 
a  surplus,  and  the  mortgagor  may  resort  to  equity  for  an  accounting. 

3.  Judgment — Res  Judicata. — Where  a  mortgagor  commenced  and  dis- 

missed actions  to  restrain  a  sale  of  sheep,  to  replevy  the  sheep  from 
the  purchaser,  and  to  recover  damages  for  conversion  of  the  prop- 
erty, she  was  not  estopped  by  such  judgments  to  bring  action  for 
an  accounting  for  a  surplus;  all  of  such  actions  being  ill-advised. 

4.  Election  of  Remedies — Mistaken  Remedies. — Where  a  mortgagor 

commenced  and  dismissed  actions  to  restrain  a  sale  of  sheep,  to  re- 
plevy from  the  purchaser,  to  recover  damages  for  eonversion,  all 
being  ill-advised,  there  was  no  election  of  remedies  to  prevent  her 
from  suing  for  an  accounting  for  a  surplus  in  the  hands  of  the 
mortgagee,  because  there  can  be  no  election  of  remedies,  where  there 
is  only  one  proper  remedy. 

[As  to  when  resort  to  one  remedy  bars  the  prosecution  of  another, 
see  note  in  1  Am.  St.  Sep.  626.] 

6.  Limitation  of  Actions  —  Bonds  —  Tbusts. — Where  on  releasing  an 
injunction  restraining  sale  of  sheep  by  mortgagee,  the  court  re- 
quired a  bond  of  the  mortgagee,  the  fact  that  limitations  has  run  on 
the  bond  does  not  avail  the  mortgagee  in  an  action  for  an  account- 
ing as  to  a  surplus,  because  a  surplus  in  the  hands  of  a  mortgagee, 
being  held  in  trust,  is  the  possession  of  the  mortgagor. 

6.  Banks  and  Banking  —  Liability  of  Officebs.  —  Officers  of  a  bank 
cannot  be  sued  in  their  individual  capacities  for  an  accounting  for 
surplus  on  a  sale  by  the  bank  under  a  mortgage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Mohave.  John  A.  Ellis,  Judge.  Judgment  against 
Navajo- Apache  Bank  and  Trust  Company  affirmed;  judg- 
ment against  W.  H.  Burbage  and  F.  W.  Nelson  reversed. 
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Mr.  E.  S.  Clark  and  Mr.  F.  W.  Nelson,  for  Appellants. 
Mr.  George  Estes,  for  Appellees. 

FEANKLIN,  C.  J. — This  is  an  action  for  an  equitable  ac- 
counting. The  defendants  answered  by  plea  in  abatement, 
res  judicata^  election  of  remedies,  the  statute  of  limitations, 
a  general  demurrer,  and  a  denial  of  each  allegation  of  the 
complaint.  The  court  overruled  all  the  dilatory  pleas,  and 
properly  so.  An  accounting  was  had,  and  the  court  found  a 
balance  due  the  plaintiff  in  the  sum  of  $618.45,  for  which 
judgment  was  given.  The  matters  urged  for  a  reversal  of  the 
judgment  occur  upon  the  pleadings  and  the  judgment,  with 
some  modification,  must  be  afiSrmed. 

The  appellee  Caroline  Desmont  was  the  owner  of  a  band  of 
sheep  ranging  in  Apache  county.  The  appellee  William  Wahl 
was  the  lessee  of  the  sheep.  The  appellees,  being  indebted  to 
the  Apache  County  Bank  in  the  sum  of  $5,000,  gave  a  promis- 
sory note  therefor  and  a  chattel  mortgage  upon  the  sheep  to 
insure  the  payment  of  the  debt.  Upon  default,  the  mort- 
gagee, in  the  exercise  of  a  power,  sold  the  sheep  to  Richard 
Gibbons  for  $11,000.  The  appellant,  the  Navajo- Apache  Bank 
&  Trust  Company,  is  the  successor  of  the  Apache  County 
Bank,  taking  over  all  of  its  assets  and  assuming  all  of  its  lia- 
bilities. While  it  is  not  alleged  that  such  assets  included  this 
particular  note  and  mortgage  or  the  proceeds  thereof,  such 
defect  of  the  complaint  was  amendable,  and  could  have  been 
cured  by  special  demurrer.  The  general  allegation  was  suflS- 
cient  to  withstand  a  general  demurrer. 

Where  property  is  conveyed  as  security  for  the  payment 
of  a  debt,  a  trust  is  thereby  created,  and  in  such  a  case  the 
grantee  is  a  trustee  for  the  grantor  for  what  remains  over 
and  above  the  debt.  Perry  on  Trusts,  par.  602d;  25  Cyc. 
1152. 

A  mortgagee  becomes  a  trustee  for  the  mortgagor  as  to  the 
surplus  received  upon  a  sale  in  the  exercise  of  a  power,  and 
the  existence  of  this  relation  gives  the  mortgagor  the  right  to 
a  court  of  equity  to  obtain  an  account  of  the  trust.  Flanders 
V.  Thomcs,  12  Wis.  456;  Vick  v.  Smith,  83  N.  C.  80;  Koms  v. 
Shaffer,  27  Md.  83;  Jones  on  Chattel  Mortgages,  par.  817. 

A  consideration  of  this  principle  makes  the  remedy  of  ap- 
pellees plain.    Appellee  Desmont  had  theretofore  commenced 
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and  dismissed  a  number  of  ill-advised  actions,  none  of  which, 
however,  went  to  the  merits.  This  was  not  res  judicata  or 
estoppel  by  judgment,  irrespective  of  the  question  of  the  par- 
ties plaintiff  to  the  action  being  the  same,  or  one  being  in 
privity  with  the  other.  Mr.  Justice  CLARK,  speaking  for 
the  supreme  court  of  the  United  States  in  the  case  of  United 
States  V.  California  Bridge  dk  Construction  Company,  citing 
numerous  authorities,  says: 

"The  doctrine  of  estoppel  by  judgment,  or  res  judicata,  as 
a  practical  matter,  proceeds  upon  the  principle  that  one  per- 
son shall  not  a  second  time  litigate,  with  the  same  person  or 
with  another  so  identified  in  interest  with  such  person  that 
he  represents  the  same  legal  right,  precisely  the  same  ques- 
tioA,  particular  controversy,  or  issue  which  has  been  neces- 
sarily tried  and  finally  determined,  upon  its  merits,  by  a  court 
of  competent  jurisdiction,  in  a  judgment  in  personam  in  a 
former  suit."  245  U.  S.  337,  62  L.  Ed.  77,  38  Sup.  Ct.  Rep. 
77,  78. 

The  case  of  Coates  v.  Santa  Fe  etc.  By.  Co.,  15  Ariz.  25, 
135  Pac.  717,  cited  by  appellant,  is  not  in  point.  In  that  case 
the  judgment  went  to  the  merits.  Mrs.  Desmont  also  had 
commenced  and  dismissed  actions  to  restrain  a  sale  of  the 
sheep  under  the  power  contained  in  the  mortgage,  to  replevy 
the  sheep  from  the  purchaser  at  the  foreclosure  sale,  and  to 
recover  damages  for  a  conversion  of  the  property.  These 
actions  were  all  ill-advised.  It  was  a  mere  fancy  of  hers  that 
these  remedies  were  suited  to  her  case. 

**The  principles  governing  election  of  remedies  are  neces- 
sarily based  upon  the  supposition  that  two  or  more  remedies 
exist.  If  in  fact  or  in  law  only  one  remedy  exists,  there  can 
be  no  election  by  the  pursuit  of  another  and  mistaken 
remedy.*'    9  R.  C.  L.,  Election  of  Remedies,  p.  962,  par.  9. 

There  was  a  choice  of  remedies  involved  in  the  case  of 
Dowdy  V.  Calvi,  14  Ariz.  148,  125  Pac.  873,  and  the  exercise 
of  a  choice  thereof.  That  case  is  not,  therefore,  an  authority , 
for  appellants  under  the  circumstances  of  this  case. 

In  the  action  by  Mrs.  Desmont  to  restrain  a  sale  of  the 
sheep,  the  court,  in  dissolving  a  temporary  injunction,  exacted 
a  bond  for  any  damages  that  might  result  to  plaintiff  by  rea- 
son of  the  sale.  It  is  argued  that  by  reason  thereof  the  only 
remedy  of  the  appellees  was  an  action  on  the  bond,  but  we 
perceive  no  force  in  the  argument.    The  mortgagee,  aft^r ' 
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paying  the  mortgage  debt  and  the  reasonable  charges  and  ex- 
penses contemplated  by  the  mortgage,  held  the  overplus  as  a 
trustee  for  the  appellants.  Its  possession  of  such  overplus 
was  the  possession  of  the  beneficiaries  thereof ;  hence  the  plea 
of  the  statute  of  limitations,  under  the  facts  and  circum- 
stances of  this  case,  was  of  no  avail.  The  action  of  the  lower 
court  in  having  an  accounting  between  the  appellees  and  the 
Navajo- Apache  Bank  &  Trust  Company,  and  giving  judgment 
in  favor  of  the  appellees  for  the  balance  found  due,  is  proper 
and  just. 

The  appellees,  however,  are  not  entitled  to  sue  the  officers 
of  the  bank  in  their  individual  capacities  for  a  purely  corpo- 
rate matter. 

The  judgment  against  the  Navajo-Apache  Bank  &  Trust 
Company  is  in  all  things  affirmed.  The  judgment  against 
W.  H.  Burbage  and  P.  W.  Nelson,  individually,  is  reversed, 
with  directions  to  dismiss  as  to  them.  Burbage  and  Nelson 
to  recover  their  costs,  if  any,  in  this  court  and  in  the  court 
below. 

CUNNINGHAM,  J.,  concurs. 

BOSS,  J.,  having  been  of  counsel  in  the  matter,  took  no 
part  in  the  decision  of  this  cause. 


[Civil  No.  1570.    PUed  February  16,  1918.] 
[170  Pac.  866.] 

J.  D.  KENNET,  Trustee  of  the  TOWN  OF  MIAMI,  Appel- 
lant, V.  BANK  OF  MIAMI  and  the  TOWN  OF  MIAMI, 
Appellees. 

1.  Pleading — Admission — Scope. — In  an  action  of  interpleader  by  a 

bank  against  a  town  and  its  trustee,  admission  in  the  complaint  of 
interpleader  that  an  order  of  the  board  of  supervisors  was  made  dis- 
incorporating it  did  not  confess  the  order's  regularity  or  legality, 
especially  when  controverted  by  the  town,  so  as  to  make  it  the 
bank's  legal  duty  to  pay  the  fund  deposited  with  it  by  th<r  town  to 
the  trustee. 

2.  Counties— Board  op  Supervisors— Force  op  Detericination  and 

Orders — Jurisdiction. — The  powers  and  duties  of  the  board  of 
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fluperviflors  of  a  county  are  purely  statutory,  and  its  determination 
and  orders,  to  be  binding  and  conclusive,  must  he  clearly  within  its 
jurisdiction  as  fixed  by  law. 
*.  Interpleadee — Right  to  Maintain  Complaint  —  Oontroverst  as  to 
Ownership  of  Funds  in  Bank. — ^Where  a  town  deposited  money  as 
a  checking  account  with  a  bank,  and  such  fund  was  claimed  by  the 
trustee  of  the  town  by  virtue  of  an  alleged  disincorporation  order  of 
thtf  board  of  supervisors  of  the  county  purporting  to  have  appointed 
the  trustee  as  such,  but  the  town  refused  to  recognize  the  validity  of 
the  order  of  the  board,  maintaining  it  was  void  by  reason  of  illegal- 
ity in  its  procurement,  the  bank  could  maintain  complaint  in  inter- 
pleader against  the  town  and  its  claimed  trustee  to  determine  the 
ownership  of  the  fund. 

[As  to  the  right  of  interpleader,  see  note  in  91  Am.  St.  Sep.  593.] 

4.  Towns — County  Board  op  Supervisors — Conclusiveness  op  Find- 

ing— Petition  por  Disincorporation  of  Town — Statute. — Under 
Civil  Code  of  1913,  paragraph  1880,  making  it  a  condition  precedent 
to  any  order  of  disincorporation  of  a  town  by  the  board  of  super- 
visors of  the  county  that  a  petition  of  two-thirds  of  those  persons 
paying  a  property  tax  within  the  town  shall  be  filed  with  the  board, 
since  the  statute  fails  to  enjoin  the  duty  or  power  upon  a  board  to 
find  and  settle  the  fact  of  the  filing  of  such  petition,  any  determina- 
tion made  by  the  board  that  such  petition  was  filed  is  not  final  and 
conclusive,  because  not  so  declared. 

5.  Towns — Disincorporation  by  County  Supervisors — ^Binding  Forcs 

OF  Order  on  Town. — A  town  is  not  bound  by  the  determination  of 
the  board  of  supervisors  of  the  county  disincorporating  it  in  the 
absence  of  the  existence  of  facts  authorizing  the  board  under  the 
statute  to  make  the  order  of  disincorporation. 

6.  Towns — ^Disincorporation  by  Board  of  Supervisors — Fraud — Con- 

clusiveness OF  Determination. — Even  if  Civil  Code  of  1913,  para- 
graph 1880,  empowered  the  board  of  supervisors  of  a  county  to  as- 
certain and  determine  the  facts  conferring  jurisdiction  upon  it  to 
grant  petition  of  taxpayers  for  disincorporation  of  a  town,  its  de- 
termination would  not  be  conclusive,  if  procured  through  fraud. 

7.  Towns — ^Disincorporation  by  Board  of  Supervisors — Besolution 

Apparently  Valid  —  Impeachment.  —  In  interpleader  by  a  bank 
against  a  town  and  its  trustee  to  determine  ownership  of  a  deposit, 
the  court  should  have  required  the  town  to  make  proof  of  its  allega- 
tions tending  to  impeach  the  county  board  of  supervisors'  resolution 
for  its  disincorporation  under  which  the  trustee  claimed;  the  resolu- 
tion, not  apparently  void  on  its  face,  should  be  taken  as  valid  and 
of  binding  effect  until  impeached  for  fraud  or  want  of  jurisdiction. 

APPE'AL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Gila.  A.  Q.  McAlister,  Judge.  Reversed  and  re- 
manded, with  directions. 
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Mr.  P.  C.  Jacobs,  Mr.  C.  L.  Rawlina,  Mr.  William  E.  Brooks 
and  Mr.  Richard  E.  Sloan,  for  Appellant. 

Mr.  A.  C.  McKillop,  Mr.  H.  M.  Foster  and  Mr.  George  F. 
Senner,  for  Appellees. 

ROSS,  J. — ^This  action  was  instituted  by  the  Bank  of  Miami 
to  compel  the  town^of  Miami  and  J.  D.  Kenney  to  interplead 
and  litigate  their  respective  claims  to  $1,874.71,  held  on  de- 
posit by  the  bank.  It  is  shown  by  the  complaint  that  this 
fund  was  placed  with  the  bank  by  the  town  as  a  checking 
account ;  that  J.  D.  Kenney,  as  trustee  of  the  town,  claims  it 
**by  virtue  of  an  alleged  order  of  the  board  of  supervisors 
of  the  county  of  Gila,  state  of  Arizona,  purporting  to  have 
appointed  said  Kenney  as  trustee  of  the  town'* ;  that  the  town 
refuses  to  recognize  the  validity  of  the  order  of  the  board  of 
supervisors,  maintaining  that  it  was  wholly  void  by  reason 
of  gross  illegality  in  its  procurement ;  that  the  bank  had  been 
warned  by  the  town  authorities  not  to  pay  said  fund  to  Ken- 
ney ;  that  Kenney,  acting  as  trustee,  was  attempting  to  secure 
said  fund  by  drawing  his  check  against  the  bank;  that  the 
bank  is  ignorant  of  the  respective  rights  of  the  town  and 
Kenney;  that  it  does  not  know  what  course  to  pursue;  that 
it  has  no  remedy  at  law,  and  that  it  fears,  unless  given  relief, 
that  it  will  be  subjected  to  a  multiplicity  of  suits ;  that  it  has 
no  interest  in  said  fund  whatsoever,  being  merely  a  stake- 
holder thereof. 

To  this  complaint  Kenney  interposed  a  general  demurrer, 
the  overruling  of  which  he  assigns  as  error.  He  insists  that 
the  complaint  shows  upon  its  face  that  the  town  of  Miami  is 
no  longer  a  municipal  corporation.  It  may  be  conceded  that 
the  allegation  of  the  appointment  of  Kenney  as  trustee  admits 
that  an  order  of  the  board  of  supervisors  was  made  disincor- 
porating the  town  of  Miami,  but  the  admission  that  such  an 
order  was  made  would  not  confess  its  regularity  or  legality, 
especially  when  controverted  by  the  town,  so  as  to  make  it 
the  plain  legal  duty  of  the  bank  to  pay  the  fund  deposited 
with  it  by  the  town  to  Kenney.  It  must  be  remembered  that 
the  powers  and  duties  of  the  board  of  supervisors  are  purely 
statutory,  and  that  its  determination  and  orders,  to  be  bind- 
ing and  conclusive,  must  be  clearly  within  its  jurisdiction  as 
fixed  by  law. 
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''The  appropriate  allegations  in  a  bill  of  interpleader  are, 
in  purport:  (1)  That  two  or  more  pergons  have  a  claim 
against  the  plaintiff;  (2)  that  they  claim  the  same  thing; 
(3)  that  the  plaintiff  has  no  beneficial  interest  in  the  thing 
claimed ;  and  (4)  that  he  cannot  determine  without  hazard  to 
himself  to  which  of  the  defendants  the  thing  of  right  be- 
longs.''   15  E.  C.  L.  229,  §  12. 

The  town  of  Miami,  vigorously  contesting  the  legality  of 
the  board's  order  of  disincorporation  and  demanding  of  the 
bank  the  return  of  the  funds  that  it  had  placed  with  it,  the 
appellee  bank  might  well  have  entertained  serious  doubts  as 
to  which  the  money  it  held  belonged  and  should  be  paid;  for, 
under  the  circumstances,  if  the  bank  paid  the  money  to  Ken- 
ney, it  might  later,  if  the  order  of  the  board  of  supervisors 
should  be  declared  to  have  been  entered  without  jurisdiction, 
have  to  account  for  the  funds  to  the  town  of  Miami.  The 
court  did  not  err  in  overruling  the  demurrer  to  complaint  in 
interpleader. 

The  appellant,  Kenney,  and  the  town  of  Miami  each  set 
forth  in  his  answer  to  the  complaint  the  ground  upon  which 
he  laid  claim  to  the  funds  paid  into  court  by  the  bank.  Ap- 
pellant relies  entirely  upon  the  order  of  the  board  of  super- 
visors made  and  entered  in  its  minutes  February  8,  1916,  pur- 
porting to  disincorporate  the  municipality  of  Miami,  and  to 
appoint  appellant  as  trustee  with  authority  to  wind  up  its 
affairs,  etc.  The  appellant  makes  no  contention  that,  as  a 
matter  of  fact,  the  petition  contained  the  requisite  number 
of  qualified  signers,  but  relies  solely  upon  the  finding  of  the 
board  of  supervisors : 

''That  said  petition  contains  the  signatures  of  more  than 
two-thirds  of  the  persons  paying  property  tax  within  said 
town  of  Miami  under  the  provisions  of  chapter  2,  title  7,  of 
the  Revised  Statutes  of  Arizona  in  the  preceding  year  and 
residing  within  such  town,  and  such  is  found  to  be  the  fact." 

He  insists  that  this  finding  is  conclusive  and  may  not  be 
disproved  by  parol  evidence,  especially  in  this  kind  of  action. 

The  appellee  town,  while  admitting  an  order  of  disincorpo- 
ration  was  made,  contends  that  the  board  acted  without  juris- 
diction for  the  reason  that  the  petition  filed  with  the  board 
asking  for  disincorporation  did  not  contain  the  signatures  of 
two-thirds  of  those  persons  paying  property  tax  within  the 
town  of  Miami  in  the  preceding  year  and  residing  within  the 
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town  at  the  time  of  filing  the  petition.  Amplifying  this  alle- 
gation, appellee  gives  the  names  of  22  persons  appearing  upon 
the  petition  who,  it  is  alleged,  did  not  sign  the  petition,  15 
who  signed  it  under  fraudulent  representations  or  through 
duress,  several  who  signed  the  petition  early  in  1915,  but 
who  had  changed  their  minds  and  were  against  disincorpora- 
tion  on  February  8,  1916,  when  the  petition  was  acted  upon, 
that  some  36  of  the  signers  were  not  residing  in  the  town  at 
the  time  the  board  acted,  and  that  two  petitions  were  filed 
with  the  board  upon  which  many  names  were  duplicated. 

We  think  the  contention  of  the  appellant  that  the  order  of 
the  board  of  supervisors  disincorporating  the  town  is  conclu- 
sive and  final  depends  upon  the  terms  of  the  statute  authoriz- 
ing the  board  to  act. 

If  the  law  imposes  the  duty  upon  the  board  to  ascertain 
and  pass  upon  the  facts  conferring  jurisdiction  upon  it,  a 
finding  and  decision  by  it  of  the  existence  of  those  facts  is 
final  and  conclusive.  But,  where  the  law  makes  it  an  indis- 
pensable condition  that  a  certain  fact  or  facts  exists  before 
the  board  can  act,  and  fails  to  clothe  it  with  the  power  and 
machinery  to  find  the  facts,  its  determination  is  not  fiuaal  and 
conclusive. 

The  whole  law  under  which  the  board  acted  is  contained  in 
section  1880  of  the  Civil  Code,  and  reads  as  follows: 

'*The  county  supervisors  of  the  county  in  which  any  such 
town  is  situated,  may,  upon  the  petition  of  two-thirds  of  those 
persons  paying  a  property  tax  within  such  town,  under  the 
provisions  of  this  chapter,  in  the  year  preceding,  and  resid- 
ing within  such  town,  disincorporate  such  town  and  appoint 
a  trustee  with  authority  to  wind  up  the  affairs  of  the  corpora- 
tion, sell  and  convey  its  property,  real  and  personal,  pay  the 
debts  of  the  town,  and  return  the  surplus  of  the  proceeds  of 
the  property  of  the  town  into  the  county  treasury,  to  be  there 
disposed  of  for  the  improvement  of  roads  in  the  vicinity 
wherein  such  town  is  situated." 

This  statute  makes  it  a  condition  precedent  to  any  order  of 
disincorporation  by  the  board  that  a  **  petition  of  two-thirds 
of  those  persons"  described  therein  shall  be  filed  with  it.  A 
petition  of  less  than  two-thirds  would  not  confer  jurisdiction 
of  the  subject  matter,  and,  since  the  law  fails  to  enjoin  the 
duty  or  power  upon  the  board  to  find  and  settle  that  indis- 
pensable fact,  any  determination  made  by  the  board  would 
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not  be  final  and  conclusive,  because  it  is  not  so  declared  by 
the  law.  The  distinction  alluded  to  may  be  illustrated  by 
reference  to  section  1822  of  the  Civil  Code,  providing  for  the 
incorporation  of  cities  and  towns.  In  Faulkner  v.  Board  of 
Supervisors,  17  Ariz.  139,  reading  at  page  142,  149  Pac.  382, 
we  said: 

''The  board  of  supervisors  are  constituted  by  this  statute 
the  agents  of  the  state  with  authority,  upon  being  satisfied 
that  the  conditions  therein  prescribed  exist,  to  issue  the  state's 
license  to  petitioning  communities  endowing  them  with  cer- 
tain of  the  powers  and  prerogatives  of  the  sovereign.  It  i& 
not  provided  by  this  statute  what  steps  the  board  shall  take 
in  determining  the  qualifications  of  the  city  or  town  to  entitle 
it  to  incorporation.  The  condition  is  that  the  board  'shall  be 
satisfied,'  that  the  proposed  corporation  contains  a  popula- 
tion of  500  or  more,  and  that  two-thirds  of  the  taxable  in- 
habitants therein  have  joined  in  the  petition  praying  for  the 
incorporation,  whereupon  it  becomes  the  duty  of  the  board, 
by  an  order  to  be  entered  of  record,  to  declare  such  city  or 
town  incorporated." 

In  the  matter  of  incorporating  cities  and  towns,  if  the 
board  "shall  be  satisfied"  that  the  facts  exist  authorizing  it 
to  act,  it  may  make  its  order  of  incorporation.  It  is  the  sat- 
isfaction or  belief  of  the  board  of  the  existence  of  the  condi- 
tions named  by  the  legislature,  entitling  a  given  community 
to  be  incorporated,  that  authorizes  an  order  of  incorporation ; 
whereas,  before  an  order  can  be  made  under  section  1800, 
supra,  dissolving  the  municipality,  the  actual  fact  of  a  peti- 
tion of  two-thirds  of  the  persons  described  must  be  presented 
before  the  board  would  acquire  jurisdiction  of  the  subject 
matter. 

In  State  v.  Porter  (N.  M.),  169  Pac.  471,  a  case  involving 
the  effect  of  an  order  of  the  county  commissioners  of  Curry 
county,  New  Mexico,  incorporating  the  village  of  Melrose, 
ROBERTS,  Justice,  stated  the  rule  we  are  considering  as 
follows : 

"In  Freeman  on  Judgments,  paragraph  523,  the  rule  is 
thus  stated:  'Wherever  the  jurisdiction  of  the  court  not  of 
record  depends  on  a  fact  which  the  court  is  required  to  ascer- 
tain and  settle  by  its  decision,  such  decision,  if  the  court  has 
jurisdiction  of  the  parties,  is  conclusive,  and  not  subject  to 
any  collateral  attack,'    But  if  the  local  board  or  other  tribu- 


Digitized  by  LjOOQIC 


844  Kbnney  v.  Bank  op  Miami.  [19  Ariz. 

nal  is  authorized  and  empowered  to  take  certain  action  only 
upon  the  petition  of  a  majority  of  the  property  owners,  tax- 
payers, or  residents  within  a  certain  defined  area  or  district, 
and  is  not  vested  with  authority  to  determine  whether  or  not 
the  petition  is  signed  by  the  owners  of  the  required  amount 
of  property,  residents,  or  taxpayers,  then  its  action  may  at 
any  time  be  shown  to  have  been  without  jurisdiction  and  void, 
by  establishing  the  fact  that  the  petition  on  which  it  acted  was 
not  so  signed.'* 

The  determination  of  the  board  that  the  petition  contained 
the  requisite  number  of  qualified  signers  does  not  conclude 
the  question  for  the  reason  that  the  legislature  has  seen  fit  to 
make  the  board's  jurisdiction  depend  upon  the  actual  fact  of 
two-thirds  of  tEe  persons  named,  petitioning,  and  not  upon 
the  board's  finding  that  such  two-thirds  did  petition.  The 
answer  of  the  town  raises  issues  of  fact  which,  if  true,  show 
the  board  never  acquired  jurisdiction  of  the  subject  matter 
of  disincorporation,  and  was  without  power  to  kd  in  the 
premises. 

It  is  spid  in  Beardslee  v.  Dolge,  143  N.  Y.  160,  42  Am.  St. 
Rep.  707,  38  N.  E.  205,  a  case  involving  the  decision  of  a  road 
commissioner  in  laying  out  a  road : 

''The  official  determination  of  the  defendant  as  to  the  fact 
upon  which  his  power  to  act  depended  is  not  conclusive,  and 
if  the  fact  does  not  exist,  his  decision  that  it  did  does  not 
establish  jurisdiction.  .  .  .  Where  there  is  a  want  of  author- 
ity, to  hear  and  determine  the  subject  matter  of  the  contro- 
versy, an  adjudication  upon  the  merits  is  a  nullity,  and  does 
not  estop  even  an  assenting  party.  .  .  .  The  present  action  is 
in  the  nature  of  a  collateral  attack  upon  the  proceedings  of 
the  defendant  as  highway  commissioner  for  want  of  jurisdic- 
tion. Such  an  attack  can  be  made  upon  any  judgment  where 
there  is  no  jurisdiction." 

The  town  of  Miami  was  not  a  party  to  the  proceedings  had 
before  the  board  of  supervisors  at  the  time  the  order  dissolv- 
ing it  was  entered.  The  law  does  not  require  that  it  be  given 
notice  or  a  hearing,  and  in  no  view  of  the  case  would  it  be 
bound  by  the  determination  of  the  board  in  the  absence  of  the 
existence  of  facts  authorizing  the  order  of  disincorporation. 

Should  it  be  contended  that  the  language  of  section  1800, 
by  implication,  if  not  in  terms,  empowers  the  board  to  ascer- 
tain and  determine  the  facts  conferring  jurisdiction  upon  it. 
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still,  under  all  of  the  decisions,  its  determination  would  not 
be  conclusive  if  procured  through  fraud.  State  v.  Holcomb, 
95  Kan.  660,  149  Pac.  684;  People  v.  Los  Angeles,  133  Cal. 
338,  65  Pac.  749;  People  v.  Ontario,  148  Cal.  625,  84  Pac. 
205;  State  v.  Fleming,  158  Mo.  558,  59  S.  W.  118;  State  v. 
Goodwin,  69  Tex.  55,  5  S.  W.  678. 

There  is  also. a  line  of  decisions  recognizing  the  right  to 
overcome  by  parol  evidence  the  findings  of  the  legislative 
agent  in  the  incorporating  of  towns,  in  the  absence  of  fraud, 
notwithstanding  the  law  vests  the  agent  with  authority  to  as- 
certain and  determine  the  facts  prerequisite  to  incorporation. 
People  V.  Stratton,  33  Colo.  464,  81  Pac.  245;  Page  v.  Board 
of  Supervisors,  85  Cal.  50,  24  Pac.  607;  State  v.  Clark,  75 
Neb.  620,  106  N.  W.  971;  Kamp  v.  People,  141  111.  9,  33  Am. 
St.  Rep.  270,  30  N.  E.  680;  City  of  Lake  Charles  et  al.  v. 
Police  Jury  of  Parish  of  Calcasieu  et  al.,  50  La.  346,  23  South. 
376. 

The  case  was  submitted  to  the  trial  court  upon  the  plead- 
ings. The  court  entered  a  judgment  in  favor  of  the  appel- 
lee, town  of  Miami.  This,  we  think,  was  error.  Under  the 
issues  as  formed,  the  court  should  have  required  the  town  to 
make  proof  of  its  allegations  tending  to  impeach  the  resolu- 
tion of  disincorporation.  The  resolution,  not  appearing  to 
be  void  on  its  face,  should  be  taken  as  valid  and  of  binding 
force  and  effect  until  impeached  for  fraud  or  want  of  juris- 
diction. 

The  judgment  of  the  lower  court  is  reversed  and  the  cause 
remanded,  with  directions  that  a  new  trial  be  granted. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  429.     Piled  Tebniary  16,  1918.] 
[170  Pac.  869.] 

JOSEPH   L.    WILEY,    THOMAS   JOHNS    and   RAMON 
SALAZAB,  Appellants,  v.  STATE,  Respondent. 

1.  Arrest — Arrest  Without  Warrant — Authority  of  Peace  Ofviceb 

— Statute. — Under  Penal  Code  of  1913,  section  854,  practically  re- 
stating the  common-law  authoritj  of  a  peace  officer,  such  an  officer, 
without  warrant,  may  arrest  a  person  when  there  is  reasonable  cauae 
to  believe  that  he  has  committed  a  felony,  as  by  robbing  and  beat- 
ing a  woman. 

2.  Arrest  —  Arrest  Without  Warrant  —  Reasonable  Suspicion  of 

Felony. — Before  peace  officers,  seeking  to  apprehend  persons  guilty 
of  felony  by  robbing  and  beating  a  woman  at  an  amusement  park, 
could  forcibly  stop  an  automobile  on  the  highway,  the  surrounding 
facts  and  circumstances  must  have  been  such  as  to  induce,  in  the 
mind  of  a  reasonably  cautious  and  prudent  person,  the  belief  or  well- 
founded  suspicion  that  the  occupants  of  the  car  had  committed  the 
felony. 

3.  Homicide — Question  foe  Jury — ^Arrest  Without  Warrant — ^Rea- 

sonable Cause  to  Suspect  Felony. — Where  there  is  no  dispute  as 
to  the  facts,  whether  peace  officers  had  reasonable  or  probable  cause 
to  suspect  the  commission  of  felony  by  persons  one  of  whom  they 
killed  by  firing  at  the  automobile  in  which  such  persons  rode,  was  a 
question  of  law  for  the  court,  in  the  prosecution  of  the  officers  for 
murder. 

4.  Arrest  —  Arrest  Without  Warrant  —  Reasonable  Suspicion  of 

Felony. — ^Where  peace  officers  were  proceeding  to  an  amusement 
park  at  midnight  in  an  automobile  on  information  that  a  woman  had 
been  beaten  and  robbed,  and  perceived  another  automobile  in  front 
of  them,  both  cars  having  a  speed  of  about  25  miles  an  hour,  and 
their  mufflers  being  open  so  that  the  occupants  of  the  car  ahead 
could  not  hear  the  officers'  summons  to  stop,  the  officers  did  not  have 
reasonable  and  probable  cause  to  suspect  the  commission  of  felony 
by  the  occupants  of  the  other  car,  justifying  them  in  arresting 
without  warrant,  or  attempting  to  do  so  by  firing  at  the  car,  one  of 
whose  occupants  they  killed. 

[As  to  right  of  policeman  to  make  and  of  citizen  to  resist  arrest, 
see  note  in  84  Am.  St.  Bep.  679.] 

5.  False   Imprisonment— Imprisonment   Effected   by  Violence   or 

Malice  —  Felony  —  Statute.  —  Under  Penal  Code  of  1913,  section 
206,  providing  that  if  a  false  imprisonment  be  effected  by  violence, 
malice,  fraud,  or  deceit,  it  shall  be  punishable  by  imprisonment  in 
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the  state  prison  for  not  less  than  one  or  more  than  ten  years,  when 
a  false  imprisonment  is  effected  by  Tiolenee  or  malice  it  is  a  felony. 
^.  Homicide  —  Felonious  Homicide  —  Killing  in  Endeavorino  to  Ef- 
fect False  Impbisonment. — A  peace  officer  who  killed  by  shooting 
a  person  whom  he  was  endeavoring  to  arrest  illegally  by  violence 
was  guilty  of  felonious  homicide. 

7.  Homicide  —  "Muedeb"  — -  "Mubdeb  in  Fibst  Deobee"  —  "Murdeb  in 

Second  Deobeb"  —  Statute.  —  Murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  and  by  Penal  Code  of  1913, 
section  172,  is  first  degree  murder  when  perpetrated  by  poison, 
lying  in  wait,  torture,  or  any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,  or  when  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  arson,  rape,  robbery,  burglary,  or  mayhem, 
and  all  ather  kinds  of  murder  are  of  the  second  degree. 

8.  Homicide  —  "Manslauohteb" — "Voluntary  Manslaughteb" — ^"In- 

voluntary Manslaughter"  —  Statute.  —  By  Penal  Code  of  1913, 
section  175,  manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  and  is  voluntary  when  conmiitted  on  sudden  quarrel 
or  heat  of  passion,  involuntary  if  perpetrated  in  commission  of  un- 
lawful act  not  amounting  to  felony,  or  a  lawful  act  which  might 
produce  death  in  an  unlawful  manner,  or  without  due  caution  and 
circumspection. 

9.  Homicide — Excusable   Homicide — Statute. — Homicide,   though   ex- 

cusable under  certain  circumstances  by  Penal  Code  of  1913,  sections 
178-180,  is  never  excusable  where  the  person  who  commits  it  was  at 
the  time  violating  some  law. 

10.  Homicide — "Mubdeb  in  Second  Dbgbee" — Killing  by  Peace  Offi- 

CEB  Falsely  Impbisoning. — A  peace  officer  who  shot  to  death  a  per- 
son whom  he  was  endeavoring  by  violence  unlawfully  to  arrest  with- 
out warrant,  on  suspicion  of  felony,  was  guilty  of  murder  in  the 
second  degree,  though  the  killing  was  unintentional  and  by  accident, 
since  the  killing  of  another  in  the  commission  of  a  felony,  such  as 
falsely  imprisoniug  by  violence,  though  unintentional  and  by  acci- 
dent, implies  in  law  the  malice  necessary  to  constitute  the  killing 
murder  in  the  second  degree. 

11.  HoMiaDE  —  Appeal — Harmless  Error — Misdirection. — ^Where  the 

jury's  verdict  finding  a  defendant  guilty  of  murder  in  the  second 
degree  is  fully  supported  by  the  facts  and  the  law,  misdirection  in 
charging  the  jury  that  he  might  be  found  gn^ilty  of  the  highest  de- 
gree of  homicide  was  harmless  to  such  defendant. 

12.  Assault  and  Battery — Assault  With  Deadly  Weapon — ^Acr  of 
Officer  in  Shooting  at  Automobile  Tire. — The  act  of  a  peace  offi- 
cer who,  with  others,  was  pursuing  an  automobile  on  the  unjusti- 
fiable suspicion  that  the  occupants  had  committed  felony,  in  shoot- 
ing in  the  direction  of  the  car  with  the  intention  of  puncturing  a 


Digitized  by  LjOOQIC 


348  Wiley  v.  State.  [19  Ariz. 

tire,  was  unlawful,  subjecting  him  to  proseeution  for  the  crime  of 
assault  with  a  deadly  weapon. 
18.  HoMiciDB  —  Ejliino  by  Peace  OmcEit — Liability  of  Fellow- 
OFFICES. — ^Where  peace  officers  were  pursuing  an  automobile  with- 
out warrant  under  the  unjustifiable  suspicion  that  the  occupants  had 
committed  felony,  and  one  shot  at  the  car  and  killed  an  occupant, 
thus  committing  murder  in  the  second  degree,  and  the  others,  with- 
out intention  to  take  life,  shot  merely  at  a  tire  or  at  the  car  to 
stop  it,  they  could  not  be  charged  with  the  killing  committed  by 
thcfir  fellow-officer,  the  fatal  shot  haying  been  his  act  alone,  and 
not  having  been  aided  or  abetted  by  the  others,  such  others  being 
amenable  for  the  result  of  their  own  acts  only  as  the  officer  who 
did  the  killing  was  amenable  for  the  result  of  his. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Santa  Cruz.  W.  A.  O'Connor,  Judge.  Reversed 
and  remanded,  with  directions  as  to  Joseph  L.  Wiley  and 
Ramon  Salazar.    AfSrmed  as  to  Thomas  Johns. 

statement  of  facts  by  the  court. 

The  appellants  were  informed  against  and  tried  jointly 
upon  the  charge  of  murder  alleged  to  have  been  committed 
on  the  twelfth  day  of  April,  1916,  in  Pima  county,  Arizona, 
in  the  killing  of  one  Mary  Josephine  Walsh  Bates.  They 
were  convicted  of  murder  in  the  second  degree.  In  their 
appeal  they  complain  that  the  court  erred  in  the  admission 
of  evidence,  in  misdirecting  the  jury  as  to  the  law,  in  refus- 
ing instructions  requested  to  be  given  to  the  jury  by  them, 
and  in  not  ordering  a  new  trial  for  insufficiency  of  the  evi- 
dence to  support  the  verdict  and  judgment. 

For  an  intelligent  understanding  of  the  errors  complained 
of,  it  is  necessary  that  a  detailed  statement  of  the  facts  and 
circumstances  of  the  case  be  set  forth. 

Pastime  Park,  a  pleasure  resort  situate  about  three  and 
one-half  miles  north  of  Tucson,  on  the  Oracle  road,  was,  on 
the  night  of  the  11th  of  April,  1916,  occupied  and  used  by  a 
circus.  About  12  o'clock  at  night  the  sheriff's  office  at  Tucson 
received  a  telephone  call  from  Pastime  Park  stating  **that  a 
woman  had  been  roljbed  of  two  thousand  dollars'  worth  of 
jewelry  and  half  beat  to  death,"  and  asking  that  an  officer 
be  sent  out  to  Pastime  Park  at  once.  In  response  to  this  tele- 
phone call,  the  sheriff  secured  a  public  service  automobile  and 
directed  two  of  the  appellants,  Joseph  L.  Wiley  and  Thomas 
Johns,  who  were  deputy  sheriffs  under  him,  to  take  the  auto- 
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mobile  and  drive  by  the  city  hall  where  appellant  Ramon 
Salazar,  a  city  policeman  of  the  city  of  Tucson,  would  join 
them.  The  automobile,  on  leaving  the  city  hall,  was  occupied 
by  the  driver  thereof  and  the  three  appellants.  The  sheriff 
had  informed  Johns  and  Wiley  of  the  reported  assault  on  the 
woman  and  the  robbery  at  Pastime  Park,  and  instructed  them 
to  go  to  Pastime  Park,  look  the  matter  over,  and  report  by 
telephone  to  him  at  the  sheriff's  oflSce,  where  he  would  remain 
ready  to  supply  more  help  if  needed.  Salazar,  while  at  the 
city  hall,  had  received  a  telephone  call  from  Pastime  Park 
advising  him  of  the  trouble,  and  asking  for  help,  the  message 
being,  in  substance,  the  same  as  that  received  at  the  sheriff's 
office. 

It  was  shortly  after  12  o'clock  midnight  when  the  appel- 
lants, with  the  information  and  instructions  above  detailed, 
left  the  city  hall  and  proceeded  north  on  the  Oracle  road  in 
the  direction  of  Pastime  Park.  It  must  have  been  a  few  min- 
utes before  that  Captain  John  S.  Bates  and  his  wife,  Mary 
Josephine  Walsh  Bates,  left  a  friend's  house  in  Tucson,  where 
they  had  been  spending  the  evening,  for  their  home,  situate 
on  the  Oracle  road,  about  a  mile  and  one-half  north  of  Pas- 
time Park ;  for,  as  the  appellants  were  driving  at  a  rapid  rate 
of  speed,  they  saw  a  machine  ahead  of  them,  which  afterward 
turned  out  to  be  the  Bates  machine.  The  appellants  testify 
that  the  machine  they  saw  seemed  to  be  coming  in  their  direc- 
tion, but,  when  within  a  distance  uncertain  and  indefinitely 
estimated,  it  suddenly  turned  and  proceeded  north  in  the 
direction  of  Pastime  Park;  that  they  then  directed  their 
driver  to  speed  up,  which  was  done,  and,  coming  upon  or  near 
the  Bates  machine,  they  claim  to  have  called  in  a  very  loud 
voice  to  the  occupants  thereof  to  "stop,"  that  "they  were 
officers."  This  was  repeated  several  times,  they  say,  and,  re- 
ceiving no  attention  or  recognition  from  the  occupants  in  the 
advance  car,  the  appellant  Johns  testified: 

"I  took  my  pistol  and  fired  a  shot  toward  the  wheel,  trying 
to  puncture  the  tire.  Q.  For  what  purpose  t  A.  To  stop  the 
car.  Q.  Why  to  stop  the  cart  A.  To  find  out  who  the  par- 
ties were  in  the  car." 

He  testified,  further,  that  he  fired  another  shot  in  the  same 
direction  a  second  or  two  after  the  first.  Wiley  fired  one 
shot  immediately  after  and  over  to  the  left  and  away  from 
the  Bates  car,  as  he  states.    Salazar  fired  the  next  and  last 
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shot  in  the  direction  of  the  Bates  ear,  and,  as  he  states,  for 
the  purpose  of  puncturing  a  tire.  At  this  time  both  cars  came 
to  a  standstill,  the  appellants'  car  on  the  left  or  west  side  of 
the  Bates  car,  and  about  25  feet  in  the  lead.  The  above  is  the 
version  of  the  affair  as  given  by  the  appellants. 

Captain  Bates  testified  that  he  and  his  wife,  the  deceased, 
left  Tucson  for  their  country  home  about  five  minutes  after 
12  o'clock  at  night,  going  along  the  Oracle  road  at  the  rate  of 
about  25  miles  per  hour;  that  he  neither  met  nor  saw  any 
other  machine  than  the  appellants'  on  the  trip;  that  he 
traveled  north  all  the  time  uninterrupted  until  overtaken  by 
the  appellants ;  that  he  was  driving  the  car  and  his  wife  was 
sitting  at  his  left,  and  while  well  on  the  road,  and  not  very 
far  from  Pastime  Park,  his  wife  remarked  to  him  that  a  car 
was  following  behind ;  that  he  looked  back  and  saw  the  bright 
lights  of  a  machine  following  approximately  300  yards  in  the 
rear,  and  a  little  farther  on  his  wife  remarked,  **Pull  out  of 
the  road  and  let  the  machine  pass";  that  he  gradually  steered 
to  the  right  until  just  off  the  crown  of  the  road;  that  as  he 
was  proceeding  along  he  heard  a  noise  which  he  thought  was 
either  a  blow-out  or  a  shot;  that  he  immediately  pulled  the 
emergency  brake,  put  on  the  foot  brake,  and  threw  his  car 
in  neutral.  He  then  remarked,  **We  have  a  blow-out,"  and 
turned  his  head  in  the  direction  of  the  noise.  As  he  remarked, 
**  We  have  a  blow-out,"  his  wife  said,  '*!  am  shot."  When  he 
looked  at  his  wife  she  was  facing  to  the  front,  her  head  hav- 
ing fallen  on  the  back  of  the  seat,  of  the  machine.  About 
that  instant  he  saw  a  flash  from  which  came  three  shots,  which 
were  directed  toward  him ;  that  at  the  time  of  this  occurrence 
the  radiator  of  the  appellants'  machine  was  overlapping  the 
tail-board  of  his  machine  and  was  about  25  feet  to  the  left 
of  his  machine;  that  after  the  machine  had  stopped  the  ap- 
pellants rushed  toward  his  machine,  pointing  their  revolvers 
in  his  direction ;  that  one  of  the  appellants  stationed  himself 
just  to  the  rear  of  the  seat  where  his  wife  was  sitting,  and  the 
other  two  began  overhauling  the  two  boxes  that  were  in  the 
rear  end  of  the  car,  stating  that  "they  were  officers  of  the 
law."  One  of  them  said,  **We  are  officers  of  the  law,  and 
have  instructions  to  search  you  for  booze."  He  said  to  them, 
**You  have  shot  my  wife";  and  Wiley  remarked,  *'That  is 
God  damned  nonsense";  that  Johns  said,  '*0h,  hell,  she  is 
just  scared  to  death."    The  appellants  asked  Captain  Bates 
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why  he  had  turned  around,  and  he  said,  **I  told  them  I  had 
not  turned,  that  I  had  not  altered  my  course  while  coming 
out/'  Captain  Bates  then  told  the  appellants  that  his  wife 
had  fainted,  and  that  he  was  going  to  Pastime  Park  or  Charlie 
Loeb's  to  get  some  water  to  put  on  her  head,  which  he  then 
did  without  any  interference  from  the  appellants.  When  he 
arrived  at  Pastime  Park,  about  a  quarter  of  a  mile  north,  he 
dampened  his  handkerchief  in  some  water,  and,  on  applying 
it  to  his  wife's  face  and  head,  he  discovered  that  she  was 
dead — ^that  she  had  been  shot.  The  appellants  also  went  to 
Pastime  Park,  and  busied  themselves  in  looking  up  the  woman 
who  was  supposed  to  have  been  beaten  and  robbed.  While 
engaged  in  this,  they  learned  for  the  first  time  that  Mrs.  Bates 
had  been  shot  and  was  dead.  They  telephoned,  or  caused 
the  sheriff's  oflSce  to  be  telephoned,  what  had  happened,  and 
remained  there  until  the  sheriff  arrived  and  disarmed  them. 

Appellants  deny  that  they  used  any  profane  or  gruflf  lan- 
guage such  as  Captain  Bates  charges  them  with  using,  or  that 
they,  on  approaching  his  car,  pointed  their  pistols  at  him,  or 
that  they  examined  his  car  for  liquors.  Captain  Bates  was 
asked  to  describe  the  condition  of  his  car  as  he  took  that  jour- 
ney northward,  with  reference  to  the  noise  it  made.    He  said  : 

**The  car  is  very  noisy,  the  road  is  rough,  the  chains  which 
hold  up  the  tail-board  were  rattling  up  and  down  on  the  fen- 
ders which  are  over  each  rear  wheel ;  in  fact,  every  time  I  hit 
a  bump  they  would  jump  up  and  down;  the  muflBer  of  the 
machine  was  wide  open,  and  the  exhaust  is  directly  in  front 
of  the  driver,  underneath  the  foot-board." 

The  driver  of  the  appellants'  machine  stated  that  he  did 
not  see  any  machine  on  his  way  out,  coming  in  his  direction ; 
also  that  his  muffler  was  wide  open ;  that  cut-outs  in  both  cars 
were  open;  that  before  any  shots  were  fired  the  appellants 
shouted  two  or  three  times,  and  that  four  shots  were  fired  by 
the  appellants,  **all  shots  to  the  right."  '*I  heard  Mrs.  Bates 
scream";  that  after  the  cars  stopped  he  did  not  hear  any  con- 
versation between  the  appellants  and  Captain  Bates,  only 
"grumbling";  that  he  could  see  a  man  and  woman  in  the 
other  car,  but  could  not  recognize  them. 

Three  of  the  shots  fired  may  be  accounted  for  as  follows: 
The  first  struck  Mrs.  Bates,  killing  her.  One  of  the  shots, 
perhaps  the  second,  had  gone  through  the  tail-board  of  the 
Bates  car  at  an  angle  indicating  it  must  have  been  shot  by 
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someone  to  the  left  and  in  the  rear  about  20  feet.  A  third 
shot,  and  most  likely  the  one  fired  by  Salazar,  struck  the  left 
rear  fender  of  the  machine  at  a  height  about  two  feet  and 
three  inches  above  the  ground.  The  other  shot,  if  fired  toward 
the  machine,  evidently  missed  its  mark,  as  there  was  no  evi- 
dence that  it  hit  anything.  The  first  two  shots  were  fired  by 
Johns,  the  third  one  by  Wiley,  and  the  fourth  by  Salazar. 
One  witness  said  the  night  was  cloudy,  and  others  testified 
that  there  was  no  moon.  The  appellants  did  not  know  the 
Bateses,  and  did  not  know  who  was  in  the  Bates  ear.  They 
were  alike  strangers  to  each  other. 

Mr.  A.  A.  Worsley,  Mr.  John  T.  Hughes  and  Messrs.  Duflfy 
&  Purdum,  for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Gteorge  W.  Har- 
ben,  Mr.  B.  W.  Kramer,  Assistant  Attorneys  General,  and 
Mr.  Geo.  0.  Hilzinger,  County  Attorney,  for  the  State. 

ROSS,  J.  (After  Stating  the  Facts  as  Above).— The  com- 
plaint as  to  the  admission  of  evidence  is  without  merit  and 
will  not  be  noticed.  The  court  instructed  the  jury  upon  the 
theory  that  appellants,  and  each  of  them,  might  be  found 
guilty  under  the  facts  as  above  detailed,  of  murder  in  the  first 
degree,  or  murder  in  the  second  degree,  or  voluntary  or  in- 
voluntary manslaughter.  The  question  is,  Did  the  court  give 
the  law  applicable  to  the  facts,  or  did  he  misdirect  the  jury 
or  fail  to  direct  them  as  to  the  law  pertinent  to  the  facts  of 
the  casef 

Giving  our  attention  to  the  particular  facts  of  this  case  for 
the  moment,  we  find  the  appellants  were  officers  of  the  law, 
specially  clothed  with  the  power  and  duty  to  run  down  and 
apprehend  criminals  and  persons  charged  with  and  suspected 
of  committing  crimes.  Two  of  them  were  deputy  sheriffs  of 
Pima  county,  and  the  other  was  a  policeman  of  the  city  of 
Tucson.  They  had  received  information  that  a  felony  had 
been  committed  at  a  place  where  but  a  short  time  before  a 
circus  performance  had  taken  place ;  a  woman  had  been  beaten 
and  robbed  of  jewelry  valued  at  $2,000.  In  going  to  the 
scene  of  the  crime  for  the  purpose  of  investigating  the  charge, 
and  to  search  out  and  arrest  the  perpetrator  of  the  crime, 
the  appellants,  it  will  be  conceded  by  all,  were  in  the  per- 
formance of  a  legal  duty.    They  had  no  warrant,  nor  was 
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one  necessary  under  the  law  before  they  could  make  an  arrest 
of  any  person  if  they  had  reasonable  cause  to  believe  he  had 
robbed  and  beaten  the  woman.  Section  854  of  the  Penal  Code 
provides,  among  other  things: 

*'A  peace  oflScer  .  .  .  may,  without  a  warrant,  arrest  a  per- 
son: ...  (5)  At  night,  when  there  is  a  reasonable  cause  to 
believe  that  he  has  committed  a  felpny." 

This  section  of  the  statute  is  a  practical  restatement  of  the 
common-law  authority  of  a  peace  officer. 

SHAW,  C.  J.,  in  Commonwealth  v.  Carey,  12  Cush.  (Mass.) 
246-251,  states  the  rule  correctly,  as  we  believe,  as  follows : 

"If  a  constable  or  other  peace  officer  arrest  a  person  with- 
out a  warrant,  he  is  not  bound  to  show  in  his  justification  a 
felony  actually  committed,  to  render  the  arrest  lawful;  but 
if  he  suspects  one  on  his  own  knowledge  of  facts,  or  on  facts 
communicated  to  him  by  others,  and  thereupon  he  has  rea- 
sonable ground  to  believe  that  the  accused  has  been  guilty 
of  felony,  the  arrest  is  not  unlawful."  Commonwealth  v. 
Phelps,  209  Mass.  396,  Ann.  Cas.  1912B,  570,  95  N.  E.  868. 

Indeed,  it  has  always  been  the  law,  where  not  restricted  by 
statute,  that  a  peace  officer  could,  without  a  warrant,  make 
an  arrest  of  a  person  committing  or  attempting  to  commit  a 
crime  in  his  presence,  or  of  a  person  who  had  committed  a 
felony  out  of  his  presence,  or  one  who,  though  guilty  of  no 
crime,  he  had  reasonable  cause  to  believe  guilty  of  a  felony. 
2  R.  C.  L.  446;  5  C.  J.  399;  Harness  v.  Steele,  159  Ind.  286, 
64  N.  E.  875;  State  v.  Evans,  161  Mo.  95,  84  Am.  St.  Rep. 
669,  and  note  684,  61  S.  W.  590. 

Before  the  appellants  could  forcibly  stop  the  Bates  car, 
however,  the  surrounding  facts  and  circumstances  must  have 
been  such  as  to  induce,  in  the  mind  of  a  reasonably  cautious 
and  prudent  person,  the  belief  or  well-founded  suspicion  that 
the  occupants  of  the  car  had  committed  a  felony,  or,  as  stated 
by  SHAW,  C.  J.,  in  Bacon  v.  Towne,  4  Cush.  (Mass.)  217: 

**  There  must  be  such  a  state  of  facts  as  would  lead  a  man 
of  ordinary  care  and  prudence  to  believe,  or  entertain  an 
honest  and  strong  suspicion,  that  the  person  is  guilty." 

The  statement  of  the  crime  committed  at  Pastime  Park, 
while  definite  and  certain  in  its  character  of  a  felony,  did  not 
name  or  describe  the  person  accused  of  committing  it,  nor 
state  whether  he  had  fled  from  the  scene  of  the  crime  or  not. 
The  sole  and  only  reason  the  appellants  had  to  suspect  the 
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occupants  of  the  Bates  car  was  the  fact  that  the  appellants, 
as  they  state,  believed  the  car  was  coming  toward  them  and 
suddenly  turned,  and,  when  overtaken,  refused  to  stop  when 
spoken  to.  That  neither  Captain  Bates  nor  the  deceased 
heard  the  appellants'  outcries  is  quite  certain;  and  that  it 
was  not  possible  for  them  to  hear  the  outcries,  both  cars  go- 
ing at  the  rate  of  approximately  25  miles  an  hour,  with  the 
mufiSers  on  them  both  wide  open,  should  have  been  realized  by 
the  appellants.  If  the  Bateses  had  heard  their  outcries  and 
refused  to  stop,  no  inference  of  guilt  could  have  been  reason- 
ably drawn  therefrom,  as  the  situation  was  more  suggestive 
of  a  holdup  by  highwaymen  than  an  arrest  by  peace  officers. 
"The  wicked  flee  when  no  man  pursueth"  could  not  be  said 
of  them,  for  they  had  committed  no  wrong.  However,  we 
are  satisfied  that  an  ordinarily  prudent  man  would. have  per- 
ceived the  impossibility  of  the  outcries  made  by  appellants 
being  heard  by  the  occupants  of  the  Bates  car,  under  the  cir- 
cumstances. The  Bateses  were  not  fleeing  from  appellants, 
and  slight  reflection  upon  appellants'  part,  it  seems,  would 
have  suggested  that  the  Bateses  might  have  been  peaceable 
and  respectable  people  traveling  for  a  legitimate  purpose  on 
the  public  highways.  We  do  not  think  that  ordinary  care 
and  prudence  would  have  dictated  the  course  pursued  by  the 
appellants. 

There  is  no  dispute  as  to  the  facts  in  this  case,  and  as  to 
whether  they  constitute  reasonable  or  probable  cause  is  a  ques- 
tion of  law  for  the  determination  of  the  court  {People  v.  KU- 
vington,  104  Cal.  86,  43  Am.  St.  Rep.  73,  37  Pac.  799) ;  and 
we  are  satisfied  that  no  reasonably  prudent  or  cautious  man 
would  have  shot  at  the  moving  car  occupied  by  the  Bateses 
in  the  manner  the  appellants  did.  The  means  used,  there- 
fore, by  the  appellants  for  the  purpose  of  stopping  the  Bates 
car  were  unlawful ;  the  act  of  trying  to  stop  the  car  by  shoot- 
ing at  it  was  an  unlawful  act.  Captain  Bates  and  the  de- 
ceased, having  committed  no  crime,  were  entitled  to  proceed 
on  their  way  without  interruption  or  molestation,  to  their 
destination,  and  no  person  or  officer  could  forcibly  interfere 
with  their  movements  without  violating  the  law.  What  the 
appellant  Johns  actually  did  was  to  shoot  at  the  car  in  such 
a  reckless  and  heedless  manner  as  to  kill  one  of  the  occupants 
and  arrest  the  further  progress  of  the  other  one.  The  per- 
sonal liberty  of  both  Captain  Bates  and  the  deceased  was 
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violated.  Section  205,  Penal  Code.  When  a  false  imprison- 
ment is  effected  by  violence  or  menace,  under  our  statute,  it 
is  a  felony.  Section  206,  Penal  Code.  The  means  used  by 
the  appellants  to  effect  their  purpose  of  stopping  the  Bates 
car  were  of  the  most  violent  and  threatening  kind,  so  dan- 
gerous and  lethal,  in  fact,  as  to  cause  the  death  of  Mrs.  Bates. 

The  extent  of  the  power  of  an  officer  to  arrest  on  mere  sus- 
picion is  well  stated  by  HOBSON,  J.,  in  Petrie  v.  Cartwrighi, 
114  Ky.  103,  102  Am.  St.  Eep.  274,  59  L.  R.  A.  720,  70  S.  W. 
297,  and  we  quote  his  words  with  entire  approval: 

"We  have  been  unable  to  find  any  common-law  authority 
justifying  an  officer  in  killing  a  person  sought  to  be  arrested, 
who  fled  from  him,  where  the  officer  acted  upon  suspicion, 
and  no  felony  had  in  fact  been  committed.  The  common-law 
rule  allowing  an  officer  to  kill  a  felon  in  order  to  arrest  him 
rests  upon  the  idea  that  felons  ought  not  to  be  at  large,  and 
that  the  life  of  a  felon  has  been  forfeited;  for  felonies  at 
common  law  were  punishable  by  death.  But  where  no  felony 
has  been  committed,  the  reason  of  the  rule  does  not  apply,  and 
it  seems  to  us  that  the  sacredness  of  human  life  and  the 
danger  of  abuse  do  not  permit  an  extension  of  the  common- 
law  rule  to  cases  of  suspected  felonies.  To  do  so  would  be 
to  bring  many  cases  of  misdemeanor  within  the  rule,  for  in 
a  large  per  cent  of  these  cases  the  officer  could  show  that  he 
had  reasons  to  suspect  the  commission  of  a  felony,  and  it 
would  be  left  entirely  with  him  to  say  whether  he  was  pro- 
ceeding against  the  defendant  for  a  misdemeanor  or  for  a 
felony.  The  notion  that  a  peace  officer  may  in  all  cases  shoot 
one  who  flees  from  him  when  about  to  be  arrested  is  un- 
founded. Officers  have  no  such,  power,  except  in  cases  of 
felony,  and  there  as  a  last  resort,  after  all  other  means  have 
failed.  It  is  never  allowed  where  the  offense  is  only  a  misde- 
meanor, and  where  there  is  only  a  suspicion  of  felony  the 
officer  is  not  warranted  in  treating  the  fugitive  as  a  felon 
If  he  does  this,  he  does  so  at  his  peril,  and  is  liable  if  it  turns 
out  that  he  is  mistaken.  He  may  lawfully  arrest  upon  a  sus- 
picion of  felony,  but  he  is  only  warranted  in  using  such  force 
in  making  the  arrest  as  is  allowable  in  other  cases  not  feloni- 
ous, unless  the  offense  was  in  fact  a  felony." 

That  the  person  who  fired  the  fatal  shot  is  guilty  of  feloni- 
ous homicide  is  quite  clear,  and  we  are  only  concerned  in 
determining  its  degree. 
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Murder  is  the  unlawful  killing  of  a  human  being  with  mal- 
ice aforethought.  It  is  first  degree  murder  when  perpetrated 
by  means  of  poison,  or  lying  in  wait,  torture,  or  by  any  other 
kind  of  willful,  deliberate,  and  premeditated  killing,  or  when 
committed  in  the  perpetration  of,  or  attempt  to  perpetrate, 
arson,  rape,  robbery,  burglary,  or  mayhem;  and  all  other 
kinds  of  murder  are  of  the  second  degree.  Section  172,  Penal 
Code. 

Manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  and,  when  committed  upon  a  sudden  quarrel 
or  heat  of  passion,  is  designated  voluntary.  If  it  is  perpe- 
trated in  the  commission  of  an  unlawful  act  not  amounting 
to  felony,  or  in  the  commission  of  a  lawful  act  which  might 
produce  death  in  an  unlawful  manner,  or  without  due  caution 
and  circumspection,  it  is  known  as  involuntary.  Section  175, 
i*enal  Code. 

Under  certain  circumstances,  the  law  justifies  or  excuses  a 
homicide  (sections  178-180,  Penal  Code),  but  never  where 
the  person  who  commits  it  was  himself  at  the  time  violating 
some  law. 

It  is  clear  that  the  facts  in  this  case  do  not  bring  it  within 
the  definition  of  first-degree  murder,  and  it  is  quite  as  ap- 
parent that  there  are  no  mitigating  circumstances  reducing 
the  killing  to  manslaughter.  To  constitute  murder  in  the 
second  degree,  it  is  necessary  that  the  killing  should  have  been 
done  with  malice  aforethought,  as  much  so  as  a  murder  of  the 
first  degree ;  and  this  malice  may  be  either  express  or  implied. 
As  was  said  in  Bennett  v.  State,  15  Ariz.  58-62,  136  Pac.  276, 
277,  quoting  from  Wharton  on  Criminal  Law: 

**  Malice,  in  law,  does  not  necessarily  mean  hate,  ill  will,  or 
malevolence,  but  consists  in  any  unlawful  act,  willfully  done, 
without  just  excuse  or  legal  occasion,  to  the  injury  of  an- 
other person.  It  may  properly  be  said  not  to  be  a  thing  or 
entity,  but  rather  a  mental  state  or  condition  prompting  the 
doing  of  ah  overt  act  without  legal  excuse  or  justification, 
from  which  act  another  suffers  injury.  Where  the  act  is 
done  with  the  deliberate  intention  of  doing  bodily  harm  to 
another,  it  is  called  express  malice;  otherwise  the  malice  is 
inferred  or  presumed  from  the  act.  Evil  intent  is  legal  mal- 
ice ;  so,  also,  is  gross  and  culpable  negligence  whereby  another 
suffers  injury/' 
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It  seems  to  be  well  settled  that  where  one,  while  commit- 
ting a  felony,  kills  another,  even  though  it  was  unintentional 
and  was  by  accident,  the  law  supplies  the  malice  necessary  to 
constitute  it  murder  in  the  second  degree. 

In  an  early  case  in  California  {People  v.  DayeU^  48  Cal.  85) 
it  was  said: 

"To  establish  the  malice  aforethought,  however,  the  spe- 
cific intent  to  kill  need  not  be  proved.  To  constitute  a  crime, 
there  must  be  a  joint  operation  of  act  and  intention.  But 
the  common  law  measures  an  act  which  is  mdluin  in  se  sub-* 
stantially  by  the  result  produced,  though  not  contemplated, 
holding  the  doer  of  the  act  guilty  of  the  thing  done  in  the 
same  manner  as  if  it  were  specially  intended,  though  not 
always  guilty  of  the  crime  committed  in  the  same  degree. 
People  V.  Foren,  25  Cal.  365.  "Whenever  one,  in  doing  an 
act  with  the  design  of  committing  a  felony,  takes  the  life  of 
another,  even  accidentally,  this  is  murder.  Acts  of  1850, 
p.  220,  §  25;  2  Bish.  Cr.  L.  741.  In  such  homicides  the  law 
superadds  the  intent  to  kill  to  the  original  felonious  intent, 
and  estops  the  criminal  from  denying  the  further  intent  thus 
imputed.  The  thing  done,  having  proceeded  from  a  corrupt 
mind,  is  to  be  viewed  the  same,  whether  the  corruption  is  of 
one  particular  form  or  another.  Ruth.  Inst.,  c.  18,  §  9 ;  1 
Bish.  Cr.  L.  411." 

Bishop,  from  the  adjudicated  cases,  epitomizes  the  rule  as 
follows : 

**If  an  act  is  unlawful  or  is  such  as  duty  does  not  demand, 
and  of  a  tendency  directly  dangerous  to  life,  the  destruction 
of  life  by  it  however  unintended,  will  be  murder.  But  if  the 
act,  though  dangerous,  is  not  directly  so,  yet  sufficiently  to 
come  under  the  condemnation  of  the  law,  and  death  un- 
intended results  from  it,  the  homicide  is  manslaughter;  or  if 
it  is  of  a  nature  to  be  lawful  properly  performed,  and  it  is 
performed  improperly,  and  death  comes  from  it  unexpectedly, 
this  also  is  manslaughter. ' '    2  Bishop's  Criminal  Law,  §  689. 

Our  statute,  in  effect,  has  said : 

**The  killing  of  a  human  being,  unless  it  be  murder  in  the 
first  degree,  or  manslaughter  or  excusable  or  justifiable  homi- 
cide, shall  be  murder  in  the  second  degree  when  perpetrated 
intentionally,  but  without  deliberation  and  premeditation." 

In  a  note  to  White  ford  v.  Commonwealth,  6  Rand.  (Va.) 
721,  18  Am.  Dec.  771-786,  it  is  said: 
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**In  those  states  where  all  murder  not  of  the  first  degree 
is  declared  to  be  of  the  second,  the  definition  of  the  former 
degree  defines  the  latter.  And,  in  general,  it  may  be  laid 
down  that  any  killing  done  maliciously,  but  without  delibera- 
tion or  premeditation,  and  not  by  any  of  the  specified 
methods  or  in  the  commission  of  the  enumerated  felonies,  is 
murder  of  the  second  degree.'' 

As  heretofore  stated,  appellant  Johns  fired  the  shot  that 
killed  the  deceased,  and  in  doing  so,  under  the  circumstances, 
he  at  least  was  guilty  of  murder  in  the  second  degree;  but 
under  no  aspect  of  the  case  was  he  guilty  of  murder  in  the 
first  degree,  and  the  court,  in  advising  the  jury  that  he  might 
be  found  guilty  of  the  highest  degree  of  homicide,  committed 
error.  Since  the  verdict  of  the  jury  is  fully  supported  by 
the  facts  and  the  law,  the  misdirection  does  not  prejudice  the 
rights  of  the  appellant  Johns,  and,  that  being  so,  his  com- 
plaint is  without  merit. 

A  consideration  of  the  evidence  and  the  law  convinces  us 
that  the  conviction  of  the  appellants  Wiley  and  Salazar  was 
not  warranted.  While  it  is  shown  that  they  were  co-operat- 
ing with  Johns  to  stop  the  Bates  car,  there  is  no  evidence  of 
a  previous  understanding  or  agreement  which  would  consti- 
tute conspiracy  and  make  the  act  of  one  the  act  of  all.  The 
effort  to  stop  the  Bates  car  did  not  become  unlawful  until  the 
appellants  began  shooting  at  it  for  the  purpose  of  punctur- 
ing a  tire  thereof,  and  what  took  place  thereafter  was  not 
the  result  of  a  mutual  understanding  or  agreement,  but  was 
the  spontaneous  and  individual  acts  of  the  appellants  in  what 
they  might  have  conceived  to  be  an  emergency.  The  act  of 
Salazar  in  shooting  in  the  direction  of  the  car,  with  the  in- 
tention of  puncturing  a  tire,  was  unlawful  and  would  subject 
him  to  a  prosecution  for  the  crime  of  assault  with  a  deadly 
weapon;  yet,  having  no  intention  to  take  life,  he  could  not, 
under  the  circumstances,  be  charged  with  a  homicide  com- 
mitted by  Johns.  Acting  as  he  did,  stui  sponte,  he  is  amen- 
able for  the  result  of  his  own  act,  as  Johns  is  amenable  for 
the  result  of  his  act.  There  is  a  dispute  in  the  evidence  as 
to  whether  Wiley  discharged  his  pistol  in  the  direction  of 
the  Bates  car  or  not.  Captain  Bates  testified  that  he  saw 
three  fiashes  in  his  direction  immediately  after  the  first  shot. 
Wiley's  testimony  is  that  he  shot  into  the  air  and  in  the  oppo- 
site direction  from  the  Bates  car.    If  his  story  is  true,  what 
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he  did  was  not  unlawful;  but  if  he  shot  at  the  Bates  car  he 
is  equally  responsible  with  Salazar,  the  evidence  disclosing  no 
conspiracy.  It  will  not  do  to  say  that  the  carelessness  of 
one  was  the  carelessness  of  all  simply  because  they  were  to- 
gether. While  our  statute  makes  all  persons  concerned  in  the 
commission  of  a  crime,  whether  it  be  a  felony  or  a  misde- 
meanor, and  whether  they  directly  commit  the  act  constitut- 
ing the  offense  or  aid  and  abet  in  its  commission,  principals 
in  the  crime  so  committed  (section  27,  Penal  Code),  we  are 
persuaded  that  before  Wiley  and  Salazar  could  be  held  re- 
sponsible for  the  act  of  Johns  they,  together  with  Johns,  in 
the  circumstances,  must  have  actually  intended  to  take  life. 
They  not  having  inflicted  the  wound,  nor,  as  we  shall  see, 
aided  and  abetted  Johns  in  firing  the  fatal  shot,  may  not  be 
charged  with  what  they  did  not  do  and  what  Johns  did. 
Wiley  and  Salazar  did  not  discharge  their  pistols  until  after 
Johns  had  fired  twice  in  the  direction  of  the  Bates  car.  It 
was  the  first  shot  fired  by  Johns  that  killed  the  deceased. 
The  act  for  which  the  appellants  are  being  tried  was  accom- 
plished by  that  one  shot.  It  is  not  shown  that  Wiley  and 
Salazar  advised  and  encouraged  the  commission  of  this  act 
by  Johns,  and  it  cannot  be  said  that  the  shooting  by  them, 
after  the  homicide  had  been  committed  by' Johns,  in  any  way 
aided  and  abetted  the  latter  in  the  commission  of  the  homi- 
cide. 

In  the  case  of  Walker  v.  State,  29  Tex.  App.  621,  16  S.  W. 
548,  the  defendant  was  indicted  as  a  principal  in  a  murder 
charge : 

"The  evidence  showed  that  .  .  .  the  defendant  was  en- 
gaged in  taking  home  a  man  who  was  very  much  intoxicated ; 
that,  while  they  were  traversing  a  narrow  street  crossing,  de- 
ceased attempted  to  pass  them  from  behind,  but  in  doing  so 
slipped  and  fell  against  defendant's  companion,  who  there- 
upon drew  his  pistol  and  shot  him ;  and  that  defendant,  who 
was  in  advance,  turned  upon  hearing  the  pistol  shot,  and 
struck  deceased  with  his  fist,  knocking  him  down.  It  was  not 
shown,  however,  that  defendant  knew  of  his  companion's  in- 
tention to  take  the  other's  life,  and  it  was  not  contended  that 
his  blow  added  anything  to  the  fatality  of  the  pistol  wound/' 
(Syllabus.) 

The  court,  commenting  upon  the  state  of  facts,  said: 
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"To  make  him  guilty,  he  must  have  acted  with  Sheairar 
in  taking  the  life  of  deceased.  Did  he  do  so  ?  The  fatal  shot 
which  took  his  life  was  fired  before  this  defendant  took  any 
part  in  the  matter.  There  is  no  evidence  that  he  knew  that 
Shearrar  intended  to  take  the  life  of  the  deceased.  All  the 
evidence  shows  that  the  transaction  occurred  unexpectedly 
and  suddenly,  under  circumstances  which  could  not  have  been 
anticipated  by  any  of  the  parties.  .  .  .  Defendant,  if  he 
struck  the  deceased  at  all,  did  not  strike  him  until  after  he 
had  been  fatally  shot;  and  it  is  not  contended  that  his  blow 
added  to  the  degree  or  fatality  of  the  wound  inflicted  upon 
him  by  Shearrer's  pistol  shot." 

It  is  not  shown  that  any  of  the  appellants  intended  to  take 
life.  The  wrong  that  was  committed  doubtless  grew  out  of 
a  misconception  on  their  part  as  to  the  extent  of  their  powers 
and  rights  in  acting  as  officers.  The  belief  is  tog  common 
among  some  peace  officers  that  they  are  clothed  with  the  power 
of  life  and  death,  to  be  exercised  without  caution  or  restraint 
while  acting  as  purveyors  of  the  peace.  This  false  and  dan- 
gerous belief  by  the  appellants  that  they  were  exercising  a 
right  given  them  by  the  law  doubtless  accounts  for  the  dread- 
ful and  fatal  mistake  resulting  in  the  death  of  Mrs.  Bates. 
We  do  not  think,  however,  that  the  malice  aforethought  the 
law  imputes  to  the  act  of  Johns  should  also  be  imputed  to  those 
who  happened  to  be  with  him,  but  who  did  not  contribute  to 
the  killing.  If  every  member  of  a  posse  should  be  made  crimi- 
nally responsible  for  the  wrongful  act  of  every  other  mem- 
ber, it  would  be  extremely  unsafe  for  peace  officers,  in  a  body, 
to  pursue  and  arrest  persons  charged  with  or  suspected  of 
crime.  In  this  instance,  if  all  of  the  appellants  had  been 
shooting  to  kill,  and  one  of  them  had  inflicted  the  fatal  wound, 
there  would  have  appeared  a  common  design  and  a  co-ordi- 
nation in  its  accomplishment  that  would  doubtless  make  each 
responsible  for  the  act  of  the  other;  but  there  being  an  ab- 
sence of  intention  to  take  life,  and  no  evil  intent  except  the 
one  imputed  by  law  to  the  actual  perpetrator  of  the  homicide, 
we  think,  under  the  law,  the  other  members  of  the  party 
should  be  held  responsible  only  to  the  extent  of  their  indi- 
vidual criminal  conduct,  and  that  the  superadded  intent  by 
construction  of  law  should  not  be  imputed  to  them. 

The  information  in  this  case  does  not  set  forth  the  means 
used  in  the  commission  of  the  offense  charged  against  the 
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appellants.  Its  allegations,  therefore,  are  not  broad  enough 
to  cover  the  offense  of  assault  with  a  deadly  weapon  as  might 
have  been  had  the  means  used  in  the  commission  of  the  homi- 
cide been  described  in  the  information.  We  are  limited,  then, 
to  reversing  the  case  as  to  Wiley  and  Salazar,  with  directions 
to  the  lower  court  to  dismiss  as  to  them.  The  errors  com- 
plained of  by  appellant  Johns,  as  we  have  seen,  were  not 
prejudicial  to  his  rights,  and  the  judgment  of  conviction  is 
accordingly  afiSrmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


LCriminal  No.  430.    FUed  March  5,  1918.] 

[171  Pac.  133.] 

LARRY  DUFF,  Appellant,  v.  STATE,  Respondent. 

1.  Criminal  Law — Ezpebiments. — In  a  proseeiition  for  a  violatioii  of 

the  prohibition  amendment,  where  the  state's  witnesses  had  testified 
as  to  the  amount  of  ice  in  each  glass  containing  liquor,  when  served 
to  them,  the  admission  of  a  drinking  glass  containing  a  piece  of 
puttj  to  represent  the  ice  and  to  illustrate  the  liquid  contents  when 
the  ice  was  subtracted  was  proper;  it  not  being  the  dutj  of  the  court 
to  require  the  prosecution  to  have  the  ice  brought  into  the  court- 
room, cracked  there,  and  the  precise  amount  of  ice  placed  in  each 
glass. 

2.  Cbiminal  Law — Admission  op  Evidence — Cube  by  Instkuctionb. — 

In  such  prosecution,  any  error  in  proving,  by  the  sheriff,  how  much 
money  the  county  had  paid  out  for  detective  services  and  the  profit 
to  the  county  was  cured  by  its  exclusion  and  by  an  instruction  not 
to  consider  it. 

8.  Criminal  Law-— Detectivb  Evidencb— Wsioht  and  Suitioienot. — 
In  such  prosecution,  an  objection  that  the  evidence  against  defend- 
ant was  largely  furnished  by  hired  detectives,  and  that  for  that  rea- 
son its  weight  and  credibility  were  undermined,  was  without  force, 
as  such  fact  would  have  aided  the  defendant  more  than  it  would 
have  harmed  him. 

4.  Criminal  Law — Evidence — Other  Offenses — Scheme  or  Plan. — ^In 
such  prosecution,  the  admission  of  other  acts  similar  to  the  one 
alleged  in  the  information  was  proper,  where  it  tended  to  show  a 
scheme  or  plan  resorted  to  as  a  subterfuge  to  evade  the  law  and  to 
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corroborate  and  tlirow  light  on  the  offense  charged,  and  where  effect 
was  limited  to  showing  rach  scheme  or  subterfuge. 

5.  Criminal  Law  —  Detectivb  Evidence  —  Province  of  Jury. — In  a 

prosecution  for  the  violation  of  the  prohibition  amendment,  the 
weight  and  credibility  of  the  testimony  of  the  prosecuting  witnesses, 
detectives  employed  by  the  county,  by  reason  of  their  interest  and 
character  was  for  the  jury. 

6.  criminal  Law — ^Detectives. — There  is  no  law  forbidding  the  em- 

ployment of  detectives  to  engage  in  the  discovery  and  suppression 
of  crime. 

[As  to  power  of  prosecuting  attorney  to  employ  deteetive,  see 
note  in  Ann.  Gas.  1915B,  861.] 

7.  Intoxicating  Liquors  —  Offenses  —  SuFFiaENcr  of  Evidencx.— In 

a  prosecution  for  the  violation  of  the  prohibition  amendment  for 
the  sale  of  whiskey,  held  that  there  was  substantial  evidence  in  the 
record  to  support  a  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.    Frank  0.  Smith,  Judge.    Affirmed^ 

Mr.  Robert  E.  Morrison,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Geo.  W. 
Harben  and  Mr.  B.  W.  Kramer,  Assistant  Attorneys  General, 
for  the  State. 

FRANKLIN,  C.  J. — The  appellant  was  convicted  of  a  vio- 
lation  of  the  prohibition  amendment.  On  the  twenty-second 
day  of  May,  1916,  about  10  o'clock  in  the  evening,  one  R.  H. 
Bryant  and  his  wife  went  into  Birch  Bros,  restaurant  in  the 
city  of  Prescott,  entering  the  restaurant  through  a  rear  door 
and  occupying  one  of  the  booths  reserved  for  patrons  of  the 
place.  It  appears  that  in  connection  with  this  restaurant  the 
Birch  Bros,  have  a  room  equipped  with  bar  fixtures,  pool- 
tables  and  other  paraphernalia  usually  found  in  a  saloon,  the 
bar  being  used  ostensibly  for  the  purpose  of  selling  soft 
drinks  or  nonintoxicating  beverages.  The  appellant,  Larry 
Duff,  was  employed  by  Birch  Bros,  to  sell  and  serve  bever- 
ages at  this  bar,  and,  on  a  call  from  patrons  in  the  booths 
adjoining  the  restaurant  to  take  drinks  into  those  private 
rooms  for  them.  It  appears  from  the  testimony  of  the  prose- 
cution that  the  plan  or  scheme  of  the  Birch  Bros,  to  evade 
the  law  was  to  sell  whiskey,  or  other  intoxicating  liquors,  to 
the  patrons  of  the  place  under  the  subterfuge  of  selling  ginger 
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ale.  On  the  evening  in  question,  Bryant  and  his  wife  pur- 
chased from  appellant  14  drinks.  These  drinks  Were  served 
in  glasses  each  containing  about  six  ounces  of  liquid.  Seven 
of  the  drinks  were  served  to  Bryant,  and  an  equal  number  to 
his  wife.  Appellant  admits  serving  these  drinks  to  the  Bry- 
ants on  this  occasion,  but  unequivocally  asserts  that  the  glasses 
placed  before  them  contained  nothing  but  ginger  ale,  ¥dth 
the  addition  of  a  suitable  amount  of  ice  to  each  glass  thereof  7 
that  he  served  them  with  no  intoxicating  liquor  whatever". 
The  Bryants,  however,  .are  equally  positive  that  the  ginger 
ale  contained  in  the  glasses  served  to  them  by  Duff  contained 
intoxicating  liquor  disguised  in  the  ginger  ale.  They  drank 
portions  of  the  liquid  out  of  each  of  the  glasses,  and,  when 
testifying,  described  with  minute  particularity  the  intoxicat- 
ing effect  of  the  liquor.  In  addition  to  this,  the  Bryants 
brought  with  them  into  the  booth  an  empty  pint  bottle.  In 
this  empty  bottle  they  poured  portions  of  the  liquid  from 
each  of  the  glasses  served  to  them  by  Duff  until  the  bottle 
was  nearly  fidl,  whereupon  they  took  it  to  their  room  in  the 
hotel  and,  after  pouring  a  small  part  of  its  contents  into  a 
smaller  bottle,  sealed  up  the  larger  bottle  with  its  contents. 
This  liquor  was  afterward  analyzed  by  a  chemist,  and  found 
to  contain  approximately  forty  per  cent  alcohol.  These  bot- 
tles of  liquor  were  put  in  evidence  over  the  objection  of  ap- 
pellant; the  ground  of  objection  being  that  they  were  not 
sufiSciently  identified.  There  is  no  merit  in  the  objection  be- 
cause the  identity  of  the  exhibits  was  established  with  a  great 
degree  of  precision. 

Appellant  complains  because  the  court  allowed  a  drinking 
glass  containing  a  piece  of  putty  to  be  admitted  in  evidence. 
The  Bryants  had  testified  as  to  the  amount  of  ice  that  was 
in  each  glass  containing  the  liquor  when  served  to  them.  The 
purpose  of  the  putty  was  merely  to  represent  the  approxi- 
mate amount  of  ice  in  each  glass  and  illustrate  to  the  jury 
the  liquid  contents  thereof  when  the  quantity  of  ice  was  sub- 
tracted. The  Bryants  testified  clearly  as  to  the  amount  of 
ice  served  with  each  drink,  and  the  exhibit  had  slight,  if  any, 
probative  force,  but  the  jury  were  entitled  to  have  the  bene- 
fit of  the  exhibit  for  what  it  was  worth.  The  argument  that 
it  was  the  duty  of  the  court  to  require  the  prosecution  to 
have  ice  brought  into  the  courtroom,  cracked  there  and  the 
precise  amount  placed  in  each  glass,  is  not  convincing. 
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The  county  attorney,  againgt  the  objection  of  appellant, 
offered  to  prove  by  the  sheriff  of  Yavapai  county  how  much 
money  the  county  had  paid  out  for  detective  services  in  the 
prosecution  of  bootleggers  and  the  amount  of  profit  the  county 
had  earned  since  the  first  day  of  January,  1915,  by  reason 
thereof.  This  is  assigned  as  error,  but  the  court  rejected  the 
offer  of  proof,  and  very  emphatically  told  the  jury  to  disre- 
gard it  and  not  give  it  any  consideration  in  arriving  at  their 
verdict.  Conceding  that  it  was  error  to  make  such  an  offer, 
it  was  cured  by  the  ruling  of  the  court  and  its  instruction  to 
the  jury. 

One  of  the  most  vigorous  attacks  upon  the  evidence  for  the 
prosecution  was  that  it  was  largely  the  product  of  hired  de- 
tectives, and,  for  that  reason  its  weight  and  credibility  was 
undermined.  It  occurs  to  us  that  this  offer  made  by  the 
prosecution,  if  permitted,  would  rather  have  aided  this  con- 
tention of  the  defense  than  otherwise. 

Over  the  objection  of  appellant,  the  court  permitted  evi- 
dence of  other  acts  than  the  one  alleged  in  the  information, 
but  of  a  similar  nature.  According  to  the  testimony  for  the 
prosecution,  the  plan  or  scheme  adopted  for  the  disposal  of 
intoxicating  liquor  was  to  disguise  such  liquor  in  ginger  ale. 
This  was  but  a  mere  subterfuge  by  which  the  illicit  traffic  in 
the  forbidden  thing  was  accomplished.  The  appellant  denied 
the  sale  of  intoxicating  liquor  altogether.  His  claim  was  that 
he  sold  ginger  ale  and  nothing  else.  The  principle  upon 
which  proof  of  other  acts  of  a  similar  nature  is  allowed  in 
cases  of  this  kind  may  be  readily  understood,  but  it  is  the 
practical  application  of  the  principle  to  the  concrete  case  that 
is  attended  with  difficulty.  In  those  cases  where  the  evidence 
shows  that  the  defendant  has  concocted  a  scheme  or  plan  and 
is  resorting  to  a  subterfuge  to  evade  the  law,  this  class  of 
testimony  will  be  permitted  to  show  the  system  or  plan,  to 
uncover  the  subterfuge,  ''in  corroboration  of  and  to  throw 
light  on  the  offense  charged."  In  Cluff  v.  State,  16  Ariz. 
179,  142  Pac.  644,  the  principle  was  thus  clearly  stated: 

''The  law  recognizes  that  it  is  almost  impossible  to  secure 
convictions  for  violations  of  the  local  option  and  other  liquor 
laws,  if  the  evidence  is  confined  to  a  single  sale,  as  ordinarily 
the  criminal  act  is  witnessed  only  by  the  buyer  and  seller; 
but  observation  and  common  knowledge  teach  that  isolated 
and  secret  sales  make  up  and  constitute  the  business,  or  some- 
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times  an  important  feature  of  the  business,  of  the  accused 
in  these  cases,  and  for  that  reason  the  facts  and  circumstances 
of  other  sales  than  the  particular  one  charged  are  admitted 
as  in  corroboration  of  and  to  throw  light  on  the  offense 
charged.  ChUdress  v.  State,  48  Tex.  Cr.  617,  90  S.  W.  30; 
State  V.  Peterson,  98  Minn.  210,  108  N.  W.  6." 

While  in  that  case  the  discussion  arose  upon  an  instruction 
and  the  observations  made  were  limited  to  the  particular  as- 
signment of  error  then  before  us,  we  are  convinced,  in  the 
light  of  the  further  consideration  afforded,  that  the  principle 
may  be  extended  to  the  admissibility  of  the  evidence.  The 
most  serious  objection  to  be  made  against  this  class  of  evi- 
dence is  that  the  jury  might  thereby  &id  the  defendant  guilty 
under  the  proof  of  other  similar  acts  when  they  would  not 
find  him  guilty  of  any  particular  disposition  of  the  liquor. 
This  is  to  be  obviated,  however,  by  the  instructions  of  the 
court  limiting  the  effect  of  the  evidence  and  the  considera- 
tion thereof  to  the  purpose  for  which  it  was  offered,  and  on 
which  account  it  was  alone  relevant  and  material.  After 
doing  this  and  further  telling  the  jury  that  the  question  as 
to  whether  or  not  the  defendant  has  been  guilty  of  any  other 
offense  is  not  a  question  for  them  to  determine,  the  court 
said : 

'*The  question  before  you  is  whether  or  not  the  defendant 
committed  the  particular  crime  as  alleged  in  this  informar 
tion  in  this  case ;  and,  if  you  fail  to  find  beyond  a  reasonable 
doubt  that  the  defendant  committed  this  particular  crime  as 
charged  in  the  information,  even  though  you  believe  he  is 
guilty  of  these  offenses,  then  I  charge  you,  you  must  find  him 
not  guilty  in  this  case." 

In  this  we  perceive  no  error.  Indeed,  the  court  had  pre- 
viously told  the  jury  that  before  they  may  consider  the  evi- 
dence of  other  sales  of  intoxicating  liquor,  they  must  be  satis- 
fied beyond  a  reasonable  doubt  liiat  the  defendant  did  sell 
the  particular  intoxicating  liquor  as  alleged  in  the  informa- 
tion, which  robbed  the  evidence  of  other  sales  of  any  probative 
force  whatsoever,  and  obviously  is  more  favorable  to  defend- 
ant than  he  was  entitled. 

The  prosecuting  witness  to  whom  the  liquor  was  sold  is  a 
detective  who  was  employed  by  the  county  to  detect  viola- 
tions of  the  liquor  law.  We  are  asked  to  scrutinize  incon- 
sistencies in  the  testimony  that  are  inevitable  in  the  record 
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pf  every  case,  to  destroy  the  weight  and  credibility  of  the 
testimony  on  account  of  the  interest  and  character  of  the 
prosecuting  witness,  and  reconcile  the  conflicts  and  resolve 
all  doubts  in  favor  of  the  defendant.  This  is  all  matter  for 
argument  to  a  jury,  and  it  was  their  exclusive  province  to 
determine  it.  They  have  determined  it  against  the  defend- 
ant upon  substantial  evidence,  and  there  it  must  end.  There 
is  no  law  forbidding  the  employment  of  detectives  to  aid  in 
the  discovery  and  suppression  of  crime.  Such  a  method  is 
not  inherently  bad.  Its  credibility  and  weight  is  therefore 
for  the  consideration  of  the  jury.  The  trial  court  is  not  per- 
mitted to  tell  the  jury  that  such  testimony  is  unworthy  of 
belief,  that  it  should  be  viewed  with  suspicion,  or  that  it 
should  be  closely  scrutinized.  Under  the  Constitution,  the 
trial  court  is  forbidden  to  comment  upon  the  testimony  of 
witnesses.  It  is  sufficient  that  the  evidence  has  been  consid- 
ered worthy  of  belief  by  the  jury.  Our  duty  is  limited,  then, 
to  ascertaining  if  there  be  any  substantial  evidence  in  the 
record  to  support  such  a  verdict,  and  we  so  find.  Other  as- 
signments are  made,  but  they  are  not  of  sufficient  moment 
to  require  further  discussion. 

Upon  the  whole  case,  substantial  justice  has  been  done,  and, 
there  being  no  reversible  error,  the  judgment  is  affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


[Criminal  No.  428.    Filed  March  5,  1918.] 
[171  Pac.  136.] 

BOB  BIRCH,  Appellant,  v.  STATE,  Respondent 

Intoxicating  Liquors — Oitxnses — Preliminaby  Examination. — ^In 
prosecution  for  disposing  of  intoxicating  liquor,  a  preliminary  ex- 
amination before  a  committing  magistrate  is  unnecessary. 

Criminal  Law— Evidencb — Demonstrative  Evidence — Identitt. — 
In  a  prosecution  for  the  unlawful  sale  of  whiskey  the  admission  of 
the  bottle  in  evidence,  after  it  was  definitely  traced  from  the  hands 
of  defendant  right  into  the  courtroom,  was  not  objectionable  on  the 
ground  that  it  had  not  been  properly  identified* 
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3.  Cbim iNAL  Law  —  Evidence  —  Other  Offenses. — In  prosecution,  for 

unlawful  sale  of  whiskej,  the  admission  of  evidence  of  other  sales  of 
a  similar  nature  to  that  charged  in  the  information  was  proper, 
where  the  evidence  for  the  state  was  to  the  effect  that  defendant 
showed  a  desire  for  secrecy,  and  disposed  of  it  surreptitiouslj  and 
bj  a  roundabout  waj,  calculated  to  evade  detection,  and  where  it 
was  limited  to  showing  a  plan  or  scheme. 

[As  to  when  evidence  of  other  offenses  is  admissible,  see  notes  in 
44  Am.  Sep.  299;  105  Am.  St.  Bepi  976.] 

4.  Criminal  Law — ^Detective  Evidence — Province  of  Jury. — In  prose- 

cution for  the  unlawful  sale  of  whiskej  the  testimony  of  the  detec- 
tives to  whom  it  was  sold  was  not  unworthy  of  belief  merely  because  . 
of  their  employment  and  interest  in  the  ease,  its  weight  and  credi- 
bility being  for  the  jury. 

5.  Intoxicating  Liquors  —  Offenses  —  Evidence  —  United  States  Li- 

cense.— In  a  prosecution  for  selling  whiskey  in  violation  of  the  pro- 
hibition amendment,  evidence  that  defendant  had  been  granted  a 
license  by  the  United  States  to  retail  intoxicating  liquor  was  admis- 
sible, as  the  acquisition  or  possession  of  instruments,  or  other  means 
of  doing  an  act,  is  always  a  relevant  inquiry. 

6.  Criminal  Law — Sufficiency  of  Evidencb--Apfeal. — ^Unless  the  evi- 

dence is  inherently  improbable  or  bad,  the  supreme  court  cannot 
reject  the  evidence  for  the  state  and  decide  the  case  upon  the  evi- 
dence for  the  defendant,  as  the  weight  and  credibility  of  testimony 
must  be  decided  by,  and  any  conflict  reconciled  by,  the  jury. 

7.  CRIMINAL  Law — Appeal — Reversal. — Cases  may  be  reversed  in  the 

supreme  court  only  where  the  record  affirmatively  shows  error  preju- 
dicial to  some  substantial  right  of  a  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.    Frank  0.  Smith,  Judge.    Affirmed. 

Mr.  Robert  E.  Morrison,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  Geo.  W.  Har- 
ben  and  Mr.  B.  W.  Kramer,  Assistant  Attorneys  General,  and 
Mr.  John  H.  Campbell,  for  the  State. 

FRANKLIN,  C.  J. — ^Appellant  was  convicted  of  disposing 
of  intoxicating  liquor  to  one  S.  E.  Terry,  and  appeals.  Ac- 
cording to  the  testimony  the  defendant  conducted  a  business 
located  on  Montezuma  Street,  in  the  city  of  Prescott.  His 
establishment  is  a  two-story  building  in  which  there  is  a  bar- 
room and  restaurant  on  the  first  floor.  Adjoining  the  res- 
taurant and  used  in  connection  therewith  are  several  private 
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rooms  or  booths.  A  stairway  leads  from  the  lower  to  the 
upper  floor.  The  upper  part  of  the  house  eonsists  of  rooms, 
most  of  which  are  used  for  lodging  guests,  but  some  of  them 
are  set  apart  for  gambling  at  games  with  cards.  The  prose- 
cuting witness,  S.  E.  Terry  and  his  brother,  W.  W.  Terry, 
were  employed  by  Yavapai  county  to  obtain  evidence  of  viola- 
tions of  the  liquor  law.  At  a  time  about  midnight,  either  the 
last  hour  of  the  22d  or  the  first  hour  of  the  23d  of  May,  1916, 
it  is  not  exactly  clear  which,  these  men  purchased  a  pint 
bottle  of  whiskey  from  appellant  at  his  place  of  business. 

Appellant  complains  of  the  insufficiency  of  the  information 
because  it  is  not  shown  that  he  was  committed  to  answer  for 
the  offense  after  a  preliminary  examination  before  a  commit- 
ting magistrate.  We  have  held  that  in  this  class  of  cases  a 
preliminary  examination  before  a  committing  magistrate  is 
unnecessary.  Mo  Yaen  v.  8iate,l%  Ariz.  491,  L.  E.  A.  1917D, 
1014,  163  Pac.  135. 

Objection  is  made  to  the  introduction  of  the  bottle  of 
whiskey  in  evidence  because  it  was  not  properly  identified.  It 
would  be  difficult  to  imagine  how  an  exhibit  in  a  case  could 
be  more  clearly  identified.  The  bottle  of  whiskey  was  defi- 
nitely traced  from  the  hands  of  appellant  right  into  the  court- 
room. It  is  urged  that  the  court  erred  in  allowing  evidence 
of  other  sales  of  a  similar  nature  to  the  one  charged  in  the 
information.  Appellant  denied  ever  making  any  sale  of 
whiskey  to  Terry.  The  evidence  for  the  state  is  to  the  effect 
that  the  behavior  of  appellant  showed  a  desire  for  secrecy. 
The  method  adopted  by  him  for  disposing  of  whiskey  was  sur- 
reptitious by  a  secret  and  roundabout  way  well  calculated 
to  evade  detection.  It  was  urged  persistently  and  with  vigor 
that  the  prosecuting  witnesses  were  detectives  and,  by  reason 
of  their  employment  and  interest  in  the  case,  unworthy  of 
belief.  In  the  case  of  Cluif  v.  State,  16  Ariz.  179,  142  Pac. 
644,  we  said: 

''Most  of  the  sales  testified  to  in  this  case  were  sales  made 
to  the  prosecuting  witness.  The  appellant  denied  ever  mak- 
ing any  sale  to  him.  This  being  the  issue,  why  was  not  proof 
of  other  sales  to  the  prosecuting  witness  than  the  one  relied 
upon  relevant,  whether  supported  by  his  testimony  alone  or 
by  other  witnesses  as  corroborating  evidence  of  the  offense 
charged!  There  was  no  direct  testimony  of  sales  by  appel- 
lant to  third  parties,  except  the  testimony  of  the  prosecuting 
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mtneas,  and  those  sales,  if  believed  by  the  jury  to  have  been 
made,  were  relevant  as  a  circumstance  tending  to  show  that 
appellant  was  in  the  business  of  violating  the  local  option 
law.  There  is  one  thing  certain  from  the  record,  and  that  is 
that,  if  appellant  disposed  of  intoxicating  liquors  at  all,  he 
was  doing  it  secretly  and  under  cover  to  avoid  detection,  and, 
if  a  plan  or  scheme  of  that  kind  was  followed,  the  evidence 
of  other  sales  was  competent  and  relevant  to  corroborate  and 
throw  light  upon  the  offense  charged,  as  stated  in  the  in- 
struction.'' 

The  court  in  its  charge  to  the  jury  was  careful  to  limit  this 
character  of  evidence  to  the  only  purpose  for  which  it  ia 
admissible. 

The  contention  here  made  has  this  day  been  decided  in 
Duff  V.  State,  cmie,  p.  361,  171  Pac.  133,  to  be  without  merit. 

Objection  is  made  because  the  state  was  permitted  to  show 
that  appellant  had  made  application  for  and  been  granted 
a  license  by  the  United  States  to  retail  intoxicating  liquor. 
The  acquisition  or  possession  of  instruments,  tools,  or  other 
means  of  doing  an  act  is  always  a  relevant  inquiry.  It  ia 
usually  a  most  significant  circumstance.  What  does  one  nat- 
urally infer  when  a  government  license  to  sell  liquor  is  pur- 
chased by  another!  The  natural  inference  would  be  that  it 
evidences  a  design  to  sell  such  liquor  of  course.  It  is  common 
knowledge  that  one  does  not  procure  at  expense  a  particular 
thing  as  a  means  for  accomplishing  a  particular  purpose  with- 
out any  design  to  do  the  act  for  which  such  thing  is  to  be  used. 
Like  all  evidence,  its  probative  value  varies  as  the  circum- 
stances of  each  case  are  developed. 

As  in  the  Duff  case  just  decided,  so  in  this  case  the  testi- 
mony of  the  detectives  is  vigorously  assailed.  The  thread  of 
their  story,  however,  runs  plainly  through  the  record.  There 
are  softnesses  in  it  here  and  there,  but  in  the  most  solid  of 
rocks  little  veins  of  softness  are  frequently  encountered.  To 
what  extent  these  little  fissures  detract  from  the  weight  of 
solidity  of  the  body  is  for  the  jury,  under  the  instructions  of 
the  court.  The  witnesses  were  subjected  to  a  most  search- 
ing cross-examination  conducted  with  that  skill  and  vigor 
with  which  appellant's  attorney  is  so  well  equipped.  Every 
matter  favorable  to  appellant's  contentions  has  been  brought 
out  and  developed  both  in  the  trial  court  and  here  on  appeal. 

SIX  Arii.->24 
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The  character  of  the  witnesses,  their  employment,  the  influ- 
ences which  surrounded  them,  and  their  interest  in  the  result 
of  the  prosecution  were  with  clarity  and  in  detail  laid  before 
the  triers  of  fact.  Yet,  notwithstanding  all  this,  the  jury 
believed  the  story  of  the  prosecution  and  discredited  that  of 
the  defense,  and  this  with  the  sanction  of  the  trial  judge. 
Unless  it  is  inherently  improbable  or  bad,  this  court  cannot 
reject  the  evidence  for  the  state  and  decide  the  case  upon  the 
evidence  for  the  defendant.  There  is  nothing  inherently  im- 
probable in  the  testimony  that  appellant  surreptitiously  dis- 
posed of  a  bottle  of  whiskey.  The  docket  of  this  court  shows 
that  it  is  not  an  uncommon  thing  for  men  to  violate  the 
liquor  law.  It  is  an  oft-repeated  speech  of  this  court  that 
the  weight  and  credibility  of  testimony  must  be  decided  and 
any  conflict  in  the  evidence  reconciled  by  the  jury.  The 
court  is  concerned  with  the  admissibility  of  evidence  in  order 
to  guard  the  jury  against  erroneous  persuasions. 

The  artificial  rules  of  procedure  governing  the  admissibility 
of  evidence,  however,  are  not  the  ultimate  object  of  judicial 
investigation.  As  Mr.  Wigmore  says,  the  procedural  rules 
are  devised  as  a  mere  preliminary  aid  to  the  main  activity, 
viz.,  the  persuasion  of  the  jury's  mind  by  safe  materials. 
It  is  the  proof,  then,  that  assumes  the  important  place  in 
judicial  investigation  and  relatively  the  most  important  place. 
It  is  upon  the  proof  that  the  chief  duty  of  counsel  is  focused 
in  contentious  persuasion — ^mind  to  mind,  counsel  to  juror, 
the  state  against  the  defendant — each  partisan  seeking  to 
move  the  mind  of  the  impartial  tribunal.  The  judgment  of 
a  tribunal  so  constituted  to  try  the  fact,  being  the  outgrowth 
of  these  conditions  and  nourished  in  such  an  atmosphere,  is 
not,  within  its  peculiar  jurisdiction,  lightly  to  be  disregarded. 

Intoxicating  liquor  is  considered  a  most  serious  evil  by  the 
people  of  this  state,  and  they  have  adopted  most  drastic  meas- 
ures to  suppress  it.  Those  who  have  any  regard  for  their 
freedom  and  reputations  must  resist  the  temptation  to  engage 
in  the  traffic.  Cases  may  be  reversed  in  this  court  only  where 
the  record  affirmatively  shows  error  prejudicial  to  some  sub- 
stantial right  of  a  defendant,  and  there  is  no  such  showing 
in  this  case. 

Some  assignments  of  error  are  made  which  have  been  care- 
fully considered,  but,  in  our  judgment,  they  are  without 
merit,  and  brevity  forbids  any  particular  discussion.    Upon 
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the  whole  case,  the  judgment  must  be  affirmed;  and  it  is  so 
ordered, 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


As  to  evidence  of  other  crimes  in  prosecution  for  violation  of  liquor 
laW|  see  note  in  62  li.  B.  A.  230,  290,  325. 


[Criminal  No.  436.    FUed  March  5,  1918.] 

[171  Pac.  137.] 

STANLEY  PRIESTLY,  Appellant,  v.  STATE,  Respondent. 

1.  JuBT — IMPARTIAUTT  —  DisCKETiON  OF  Tbial  Coubt. — Whether  the 

existence  of  a  state  of  mind  on  the  part  of  a  juror  is  such  as  will 
prevent  him  from  acting  with  impartiality  is  ordinarily  a  matter 
which  must  be  left  largely  to  the  wise  discretion  of  the  trial  court. 

2.  Ceiminal  Law— Selecting  Jxtsobs— Beveesible  E^uu>b.— Where  the . 

exercise  of  the  trial  court's  discretion  in  determining  the  impartiality 
of  jurors  is  dearly  erroneous,  the  appellate  court  ia  bound  to  in- 
terfere. 

[As  to  improper  refusal  of  court  to  sustain  challenge  to  juror  for 
cause  as  warranting  reversal,  where  injured  party  exhausts  hia  per- 
emptory challenges,  see  note  in  Ann.  Gas.  1915D,  97.] 

3.  CaiifiNAL  Law — Compstenct  of  Jurors— Service  in  Same  Case. — 

In  prosecution  for  an  unlawful  sale  of  intoxicating  liquor,  where 
the  principal  defense  was  the  incredibility  of  the  testimony  of  three 
detectives,  whose  testimony  was  relied  on  for  a  eonyiction  and  the 
credibility  of  defendant's  impeaching  witness,  it  was  reversible  error 
to  compel  defendant  to  select  a  jury  from  a  panel,  including  five 
jurors  who  had  a  day  or  two  before  rendered  a  verdict  of  guilty 
against  another  defendant,  charged  with  an  illegal  sale,  in  which  the 
defense  was  the  same,  and  in  which  the  testimony  of  the  same  three 
detectiyes  was  relied  on  for  a  conviction,  in  view  of  Constitution, 
article  2,  section  1,  providing  that  a  frequent  recurrence  to  funda- 
mental principles  is  essential  to  the  security  of  individual  rights  and 
the  perpetuity  of  free  government,  and  section  24,  providing  that  in 
criminal  prosecutions  the  accused  shall  have  the  right  to  trial  by  an 
impartial  jury;  defendant  being  forced,  having  exhausted  his  per- 
emptory challenges,  to  accept  a  trial  jury  composed  of  a  portion  of 
the  jury  which  sat  in  the  first  case. 
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4.  Jury — Selection — Duty  of  Court. — It  is  the  duty  of  the  trial  judge 
to  see  that  an  unbiased,  unprejudiced,  and  impartial  jurj  is  selected 
in  every  ease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.  Frank  0.  Smith,  Judge.  Reversed  and 
remanded,  with  directions. 

Mr.  Robert  E.  Morrison  and  Mr.  Allen  Hill,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  Gteo.  W. 
Harben  and  Mr.  R.  W.  Bjramer,  Assistant  Attorneys  General, 
for  the  State. 

FRANKLIN,  C.  J.— Stanley  Priestly  was  adjudged  guilty 
of  a  misdemeanor,  and  appeals.  He  was  charged  with  sell- 
ing intoxicating  liquor  to  one  C.  J.  Cooper,  and  asks  a  re- 
versal of  the  judgment  of  conviction  mainly  upon  the  ground 
that  he  was  not  accorded  a  fair  and  impartial  trial  in  the 
superior  court. 

The  panel  from  which  a  jury  was  to  be  selected  to  try  his 
•case  contained  five  men  who,  a  day  or  two  previously,  had 
sat  as  jurors  and  rendered  a  verdict  of  guilty  against  the 
defendant  in  the  case  of  State  v.  Larry  Duff,  in  which  case 
the  defendant  was  charged  with  selling  intoxicating  liquor 
to  one  R.  H.  Bryant.  These  men,  Cooper  and  Bryant,  are 
detectives,  and,  together  with  one  S.  E.  Terry,  were  employed 
by  Yavapai  county  to  obtain  evidence  against  those  suspected 
of  violating  the  liquor  law.  In  this  business  Cooper,  Bryant, 
and  Terry  were  working  together.  It  was  on  the  testimony 
of  these  three  detectives  that  the  state  relied  for  a  conviction 
in  each  case.  In  the  case  of  State  v.  Duff,  the  testimony  of 
the  prosecuting  witness,  Bryant,  was  corroborated  by  the  tes- 
timony of  Cooper  and  Terry,  and  in  the  case  of  State  v.* 
Priestly,  the  testimony  of  the  prosecuting  witness  Cooper 
was  corroborated  by  the  testimony  of  Bryant  and  Terry. 
The  main,  if  not  the  sole,  defensive  matter  in  both  of  these 
cases  was  the  incredibility  of  the  testimony  of  these  three,  de- 
tectives, Bryant,  Cooper,  and  Terry,  and  the  credibility  of 
the  impeaching  witnesses  for  the  defendant.  Except  the 
names  of  the  defendant,  the  evidence  in  each  case  was  sub- 
stantially the  same  and  from  the  mouths  of  practically  the 
same  witnesses.    According  to  the  testimony,  both  Duff  and 
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Priestly  were  working  as  bartenders  for  Bob  Birch  in  his  place 
of  business  on  Montezuma  Street  in  the  city  of  Prescott.  The 
character  of  Birch's  establishment  became  an  important  issue 
in  each  case,  and  was  the  subject  of  a  mass  of  testimony  pro 
and  con.  The  testimony  for  the  prosecution  discloses  that 
each  of  the  defendants  sold  intoxicating  liquor  disguised  in 
ginger  ale ;  that  it  was  the  plan  or  scheme  of  Birch  and  these 
defendants,  concocted  by  them  to  evade  the  law,  to  dispose 
of  intoxicating  liquor  in  this  kind  of  a  disguise.  The  char- 
acter of  the  place  in  which  these  defendants  were  thus  em- 
ployed, the  kind  of  persons  who  frequented  there  and  patro- 
nized it,  and  the  conduct  of  the  employees  and  such  persons 
thereabouts,  all  this  was  gone  into  by  the  prosecution  with 
much  detail  of  circumstance.  In  each  case,  to  throw  light 
upon  the  particular  charge  being  tried  and  to  corroborate  the 
testimony  given  to  prove  the  specific  sale  for  which  a  convic- 
tion was  asked  at  the  hands  of  the  jury,  other  sales  of  a  simi- 
lar nature  were  testified  to  by  the  three  detectives.  So  con- 
nected and  mingled  were  these  offenses  and  the  circumstances 
related  by  the  witnesses  that  the  trial  of  the  case  of  Duff  was 
practically  a  trial  of  the  case  of  Priestly.  Substantially  the 
only  difference  in  the  two  cases  was  the  application  of  prac- 
tically the  same  testimony  by  practically  the  same  witnesses 
to  different  defendants.  The  conflict  in  the  testimony  for 
the  state  and  that  for  the  defendant  in  each  case  was  sharp. 
The  defensive  matter  in  both  cases  was  almost  wholly  upon 
the  weight  and  credibility  to  be  given  by  the  jury  to  the  tes- 
timony of  the  respective  witnesses.  Timely  exception  was 
made  to  the  disqualification  of  these  five  jurors  to  be  upon 
the  panel,  and  they  were  each  challenged  for  cause.  Counsel 
for  defendant  put  upon  the  record  before  the  trial  court  with 
clearness  and  in  detail  the  similarity  of  the  case  of  State  v. 
Duff,  which  these  jurors  had  tried,  with  the  case  of  State  v. 
Priestly,  the  trial  of  which  they  were  entering  upon.  These 
jurors,  however,  notwithstanding  the  similarity  of  the  cases 
and  their  conviction  in  the  Duff  case  upon  practically  the 
same  evidence  from  the  mouths  of  the  same  witnesses,  were 
each  emphatically  of  the  opinion,  in  answer  to  questions  put 
to  them,  that  their  knowledge  of  the  Duff  case,  together  with 
their  verdict  under  oath,  would  not  influence  them  against 
Priestly,  but  that  each  could  give  Priestly  a  fair  and  impar- 
tial trial  relieved  from  any  conviction  they  may  have  enter- 
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tained  in  the  Duff  case.  The  challenges  for  cause  were  each 
overruled,  and,  after  exhausting  his  peremptory  challenges, 
appellant,  Priestly,  was  forced  to  accept  on  the  panel  for  the 
trial  of  his  case  a  portion  of  the  jury  who  had  theretofore 
sat  upon  the  previous  case  against  Duff. 

The  Declaration  of  Rights  in  the  Constitution  of  Arizona, 
article  2,  section  24,  provides : 

''In  criminal  prosecutions,  the  accused  shall  have  the  right 
...  to  have  a  speedy  trial  by  an  impartial  jury." 

This  constitutional  guaranty  to  persons  accused  of  crime, 
that  they  shall  have  a  fair  trial  by  an  impartial  jury,  inures 
to  the  benefit  of  every  accused,  irrespective  of  his  guilt  or 
condition  in  life.  Whether  the  existence  of  a  state  of  mind 
on  the  part  of  the  juror  is  such  as  will  prevent  him  from 
acting  with  entire  impartiality  is  ordinarily  a  matter  that 
must  be  left  largely  to  the  wise  discretion  of  the  trial  court. 
But  when  the  exercise  of  such  discretion  in  a  given  cause 
appears  to  be  clearly  erroneous  under  well-settled  principles 
of  law,  the  appellate  court  is  bound  to  interfere. 

The  first  admonition  found  in  our  Constitution,  article  2, 
section  1,  is  that: 

''A  frequent  recurrence  to  fundamental  principles  is  essen- 
tial to  the  security  of  individual  rights  and  the  perpetuity 
of  free  government." 

The  benign  policy  of  the  law  that  causes  shall  be  submitted 
to  tribunals  indifferent  as  between  the  parties  must  not  be 
frittered  away  in  exposition,  nor  the  operation  of  so  just  and 
fundamental  a  principle  be  nullified  in  the  practical  adminis- 
tration of  justice,  however  happy  the  breach  in  its  observ- 
ance may  appear  to  those  in  any  particular  instance  wherein 
a  conviction  would  appear  justifiable  to  such,  though  this 
fundamental  right  had  been  invaded.  The  right  of  trial  by 
jury  is  justly  dear  to  the  American  people.  Our  fathers 
brought  the  right  to  this-  country.  They  knew  that  men 
accused  of  crimes  had  been  broken  upon  the  wheel  after  be- 
ing tortured  into  a  confession  at  the  rack.  They  and  their 
forbears  had  experienced  the  practices  of  the  Star  Chamber 
and  verdicts  of  guilty  at  the  ''Bloody  Assizes"  by  a  packed 
jury,  with  the  brutal  and  odious  Jeffreys  upon  the  bench  to 
serve,  not  justice,  but  a  monarch  ambitious  for  autocratic 
power.  With  these  horrors  fresh  in  mind,  or  not  in  a  remote 
historical  sequence,  it  is  not  to  be  wondered  at  that  the  basic 
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principle  sounded  in  the  Great  Charter  as  the  "bulwark  of 
English  liberties''  has  become  the  very  warp  and  woof  of  our 
institutions.  That  as  a  people  we  have  watched  with  jeal- 
ousy and  deep  concern  any  tendency  to  encroach  upon  or  im- 
pair any  of  the  essential  elements  of  the  trial  by  jury,  viz., 
number,  impartiality,  unanimity.  We  know  the  blood  and 
treasure  it  has  cost  to  get  and  keep  this  birthright  of  every 
American,  of  every  free  man.  Of  the  suffering  and  ignominy 
that  has  been  endured  for  the  want  of  it;  of  the  evils  tyranny 
and  the  lust  of  power  have  visited  upon  the  weak  and  help- 
less who  were  without  its  protecting  aegis.  Upon  occasion, 
as  individuals,  we  may  feel  some  of  that  indifference  to  the 
sacredness  of  this  institution  which  a  long-continued  posses- 
sion and  use  are  not  unlikely  to  beget,  and  in  such  a  mood 
speak  half  mockingly  of  the  endearing  words  "bulwark," 
"palladium,"  etc.,  with  which  this  great  humane  right  has 
been  enshrined  in  our  language,  to  look  upon  such  as  mere 
ebullitions  fitted  for  a  Fourth  of  July  oration.  But,  after 
all,  each  realizes  the  great  importance  of  the  trial  by  jury 
and  the  necessity  for  preserving  it  in  its  purity  and  dignity 
with  none  of  its  substantive  attributes  impaired. 

I  shall  advert  to  the  case  of  Staie  v.  Holt,  90  N.  C.  749,  751, 
47  Am.  Rep.  544,  546',  547,  for  some  observations  of  eminent 
men  upon  the  subject.    Said  MEBBIMON,  J.: 

"Judge  Story,  in  his  Commentaries  on  the  Constitution, 
thus  points  out  its  great  purpose  and  the  ends  it  subserves: 
'Par.  1780.  The  great  object  of  a  trial  by  jury  in  criminal 
cases  is  to  guard  against  a  spirit  of  oppression  and  tyranny 
on  the  part  of  rulers,  and  against  a  spirit  of  violence  and 
vindictiveness  on  the  part  of  the  people.  Indeed,  it  is  often 
more  important  to  guard  against  the  latter  than  the  former. 
The  sympathies  of  all  mankind  are  enlisted  against  the  re- 
venge and  fury  of  a  single  despot,  and  every  attempt  will  be 
made  to  screen  his  victims.  But  how  difficult  is  it  to  escape 
from  the  vengeance  of  an  indignant  people,  roused  to  hatred 
by  unfounded  calumnies,  or  stimulated  to  cruelty  by  bitter 
political  enmities,  or  unmeasured  jealousies!  The  appeal  for 
safety  can  under  such  circumstances  scarcely  be  made  by  in- 
nocence in  any  other  manner  than  by  the  severe  control  of 
courts  of  justice,  and  by  the  firm  and  impartial  verdict  of  a 
jury  sworn  to  do  right,  and  guided  solely  by  legal  evidence 
and  a  sense  of  duty.    In  such  a  course  there  is  a  double  so- 
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curity  against  the  prejudices  of  judges  who  may  partake  of 
the  wishes  and  opinions  of  the  government,  and  against  the 
passions  of  the  multitude  who  may  demand  this  victim  with 
their  clamorous  precipitancy.  So  long,  indeed,  as  this  pal- 
ladium remains  sacred  and  inviolable,  the  liberties  of  a  free 
government  cannot  wholly  fail.  But  to  give  it  real  efficiency, 
it  must  be  preserved  in  its  purity  and  dignity,  and  not  with 
a  view  to  slight  inconveniences,  or  imaginary  burthens,  be 
put  into  the  hands  of  those  who  are  incapable  of  estimating 
its  worth,  or  are  too  inert,  or  too  ignorant,  or  too  imbecile 
to  wield  its  potent  arm.' 

"It  is  scarcely  to  be  supposed  that  in  this  country  any 
serious  danger  could  arise  to  the  citizen  or  to  the  country  gen- 
erally from  an  open  or  flagrant  violation  of  the  fundamental 
right  in  question.  Occasional  instances  have  occurred  in 
times  of  public  danger  and  trouble  wherein  the  citizen  was 
deprived  of  his  right  to  a  trial  by  jury,  and  his  life  was  un- 
lawfully sacrificed,  but  such  cases  have  been  few,  and  have 
met  with  very  general  condemnation.  A  greater  danger  arises 
from  practices  and  precedents  that  insidiously  gain  a  foot- 
hold and  power  in  courts  of  justice,  by  inadvertence  and  lack 
of  due  consideration.  The  great  impoi:tance  of  trial  by  jury 
is  sometimes  lost  sight  of,  even  in  courts  of  justice,  in  the  dis- 
position of  petty  misdemeanors,  cases  of  no  great  moment, 
and  what  are  called  *  plain  cases.'  In  the  economy  of  time, 
the  hurry  of  business,  lack  of  attention,  hasty  consideration, 
irregular  and  unwarranted  methods  of  trial  are  adopted, 
allowed,  tolerated,  and  thus  vicious  practices  spring  up, 
creating  sources  of  danger  to  constitutional  right.  It  is  the 
province  and  the  duty  of  the  courts  to  keep  strict  watch  over 
and  protect  fundamental  rights,  in  all  matters  that  come  be- 
fore them.  Those  who  administer  the  law  should  never  for- 
get that  decided  cases  make  precedents,  precedents  often- 
times of  little  moment  in  themselves,  but  which,  in  their 
accumulated  power  may,  in  some  emergency,  overturn  prin- 
ciple and  subvert  the  right  of  many  people. 

**Mr.  Justice  Blackstone,  in  commenting  upon  the  great 
excellence  of  trial  by  jury,  thus  points  out  the  evil  to  which 
we  advert :  *  So  that  the  liberties  of  England  cannot  but  sub- 
sist so  long  as  this  palladium  remains  sacred  and  inviolable, 
not  only  from  all  open  attacks  (which  none  will  be  so  hardy 
as  to  make),  but  also  from  all  secret  machinations,  which  may 
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sap  and  undermine  it  by  introducing  new  arbitrary  methods 
of  trial  by  justices  of  the  peace,  commissioners  of  the  revenue, 
and  courts  of  conscience.  And  however  convenient  these  may 
appear  at  first  (as  doubtless  all  arbitrary  powers,  well  exe- 
cuted, are  the  most  convenient),  yet,  let  it  be  again  remem- 
bered that  delays  and  little  inconveniences  in  the  form  of 
justice  are  the  price  that  all  free  nations  must  pay  for  their 
liberty  in  more  substantial  matters;  that  these  inroads  upon 
the  sacred  bulwark  of  the  nation  are  fundamentally  opposite 
to  the  spirit  of  our  Constitution,  and  that,  though  begun  in 
trifles,  the  precedents  may  gradually  increase  and  spread,  to 
the  utter  disuse  of  juries,  in  questions  of  the  most  momentous 
concern.'  " 

The  tendency  of  legislation  is  to  increase  the  dignity  of  the 
jury  and  lessen  the  power  of  the  courts  to  influence  or  con- 
trol their  verdicts.  It  is  indispensable,  therefore,  to  the  due 
administration  of  the  law  that  this  important  right  be  care- 
fully guarded.  No  higher  duty  rests  upon  the  trial  judge 
than  to  see  that  an  unbiased,  unprejudiced,  and  impartial 
jury  should  in  every  case  be  provided.  If  jurors  objection- 
able in  the  particulars  here  stated  are  permitted  to  serve, 
this  case  must  become  a  precedent  for  others  sure  to  follow, 
and  thus  the  impairment  of  the  right  will  insidiously  gain 
such  a  foothold  that  the  right  itself  would  in  time  become  the 
mere  echo  of  a  voice,  a  shadow,  not  substance,  and  as  ''idle 
as  a  painted  ship  on  a  painted  ocean."  These  objectionable 
jurors  are  no  doubt  good  men  and  representative  citizens, 
perfectly  conscientious  in  the  belief  they  expressed  of  an 
ability  to  be  indifferent  between  the  state  and  the  defendant, 
notwithstanding  the  knowledge  they  had  obtained  of  the  facts 
and  witnesses  in  a  court  of  justice  where  they  had  sat  as 
jurors  and  given  their  verdict.  So,  too,  the  action  of  the 
learned  trial  judge,  we  are  persuaded,  was  dictated  by  a 
proper  sense  of  propriety  and  decorum.  But  the  weakness 
and  error  in  the  ruling  lay  in  the  trial  judge  having  that  con- 
fidence in  the  ability  of  the  jurors  to  be  entirely  impartial 
under  the  circumstances,  which  confidence  the  jurors  had  ex- 
pressed, each  in  himself.  Having  passed  upon  the  credibility 
of  witnesses  in  a  similar  case  upon  substantially  the  same  tes- 
timony, and  having  theretofore  rendered  a  verdict  on  their 
oaths^  it  is  not  to  be  believed  that  they  could  sit  upon  this 
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case  with  such  an  opinion  previously  formed  without  it  influ- 
encing their  action. 

"Answers  by  these  jurors  to  categorical  questions,  though 
doubtless  intended  to  be  truthful,  are  less  convincing  than 
the  known  nature  and  tendency  of  the  human  mind."  State 
V.  Hammon,  84  Kan.  137,  140,  113  Pac.  418,  419. 

We  quote  from  the  syllabus  to  the  case  of  Edgar  v.  State, 
59  Tex.  Cr.  488,  129  S.  W.  140: 

''In  a  prosecution  for  the  unlawful  sale  of  intoxicating 
liquors,  where  the  principal  matter  of  defense  was  an  attack 
on  the  credibility  of  the  prosecuting  witness,  it  was  error  to 
compel  the  defendant  to  select  a  jury  from  a  panel  including 
six  jurors  who  had  previously  sat  in  a  similar  case,  in  which 
almost  the  sole  defensive  matter  was  the  credibility  of  the 
same  prosecuting  witness." 

Other  authorities  may  be  consulted :  Qreen  v.  State,  54  Tex. 
Cr.  3,  111  S.  W.  933;  Hardgrcwes  v.  State,  61  Tex.  Cr.  422, 
135  S.  W.  144;  People  v.  Mol,  137  Mich.  692,  4  Ann.  Cas.  960, 
68  L.  R.  A.  871,  100  N.  W.  913;  Boutcher  v.  State,  4  Okl. 
Cr.  576,  111  Pac.  1006;  Wickard  v.  State,  109  Ala.  45,  19 
South.  491;  Rolerts  v.  State,  4  Ga.  App.  378,  61  S.  E.  497; 
24  Cyc.  278,  279. 

Other  questions  are  raised  which  have  been  determined  in 
the  cases  of  Duff  v.  State,  ante,  p.  361, 171  Pac.  133,  and  Birch 
v.  State,  ante,  p.  366, 171  Pac.  135,  just  decided,  and  therefore 
require  no  particular  discussion. 

Appellant,  Priestly,  was  not  accorded  his  right  to  a  trial 
by  an  impartial  jury  within  the  constitutional  provision. 
The  case  must  be  reversed,  with  direction  to  grant  ft  new 
trial.    It  is  so  ordered. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


On  the  question  of  personal  knowledge  of  facts  to  be  proyed  as  affect- 
ing competency  of  jurors,  especi&Uj  knowledge  indicating  bias,  bm  noto 
in  63  I*.  S.  A.  810. 
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[Civil  No.  1544.    Filed  March  5,  1918.] 
[171  Pac.  121.] 

WILLIAM  TRUAX  and  WILftlAM  A.  TBUAX,  Capartr 
ners  Doing  Business  Under  the  Firm  Name  and  Style 
of  WILLIAM  TRUAX,  AppeUants,  v.  BISBEB  LOCAL 
No.  380,  COOKS'  AND  WAITERS'  UNION,  JACK 
BABNETT  et  al.,  AppeUees. 

1  PucADiNG— Conclusions.— In  complaint  alleging  that  defendants  "un- 
lawfully and  maliciously  conspired  and  combined"  to  boycott  plain- 
tiffs in  their  restaurant,  the  quoted  words  are  mere  adjectives,  de- 
scribing the  pleader's  conception*  of  the  combination  formed  by 
defendants  to  prosecute  the  strike  to  a  successful  conclusion. 

2.  OoNSPnfcACT — Interference  With  EmployeRt—Strike. — The  forma- 

tion of  a  combination  for  the  purpose  of  declaring  a  strike,  and  by 
concerted  action  of  the  persons  combining  prosecuting  such  strike  to 
a  successful  conclusion,  amounts  to  an  unlawful  and  malicious  con- 
spiracy and  combination  only  where  the  object  is  the  accomplish- 
ment of  a  crime  or  some  unlawful  purpose,  or  a  lawful  purpose  by 
criminal  or  unlawful  means. 

3.  Trade  Unions — Peaceful  Strikes. — The  right  of  workingmen  to 

organize  a  union  of  their  craft  for  the  purpose  of  improving  work- 
ing conditions  of  the  members  and  to  maintain  such  improved  con- 
ditions by  peaceful  means  cannot  be  questioned. 

4.  Trade  Unions— Strikes. — ^Where  men  in  plaintiffs'  employ  who  are 

members  of  defendant  union  quit  their  employment  because  plain- 
tiffs refused  to  pay  them  satisfactory  wages  and  allow  satisfactory 
hours  within  which  to  work,  a  strike  through  defendant  to  induce 
plaintiffs  to  grant  the  demands  of  the  employees  was  lawful. 

5.  Injunction — Interference  With  Eacfloyer — Publication  of  Ex- 

istence of  Strike. — The  mere  'publication  of  the  existence  of  a 
strike  by  trade  uniq^i  and  of  its  causes  in  a  thorough  manner  is  no 
ground  for  equitable  intwerence  on  suit  of  employer. 

6.  Master  and  Servant— CAushtg  Employees  to  Quit  Service. — ^Where 

no  contract  existed  requiring  members  of  defendant  union  in  plain- 
tiffs' service  to  continue  work,  defendant  union  violated  no  right  of 
plaintiffs'  by  pausing  su4h  members  to  miit  their  employment. 

7.  Trade  Unions — Boyooot. — The  members  of  defendant  union  violated 

no  right  of  employers  by  refusing  to  deal  with  them,  there  being 
no  vested  right  in  patronage  of  union  members. 

8.  Master  and  Servants-Interference  With  Employees. — Plaintiffs, 

employers,  had  the  legal  right  to  conduct  their  business  in  their  own 
way,  and  any  attempt  to  interfere  therewith  violated  a  legal  right. 
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9.  Master  and  Servant — Interference  With  Employers. — An  appeal, 

bj  one  deeming  himself  injured  by  the  system  adopted  by  employers 
in  conducting  their  business,  to  his  friends  and  to  members  of  and 
sympathizers  with  a  union  to  which  he  belongs,  requesting  such  per- 
sons to  cease  dealing  with  the  employers,  cannot  fairly  be  termed 
an  interference  with  the  methods  adopted  by  the  employers  for  con- 
ducting their  business. 

10.  Injunction  —  PBACsrui.  Picketing.— Under  Civil  Code  of  1913 
paragraph  1464,  prohibiting  courts  from  granting  restraining  orders 
to  prohibit  any  person  or  persons  "from  attending  at  or  near  a 
house  or  place  where  any  person  resides  or  works,  or  carries  on  busi- 
ness, or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or 
communicating  information,  or  of  peacefully  persuading  any  person 
to  work  or  to  abstain  from  working,  or  from  ceasing  to  patronize  or 
employ  any  party  to  such  dispute,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  means  so  to  do"  peaceful  picketing, 
cannot  be  restrained. 

11.  Injunction  —  Peaceful  Picketing  —  Question  of  Pact. — ^Under 
Civil  Code  of  1913,  paragraph  1464,  whether  picketing  is  peacefully 
carried  on  is  a  question  of  fact. 

12.  Appeal  and  Error — Findings  Supported  rt  Substantial  Evidence 
— Review. — When  the  trial  court  has  determined  that  picketing  is 
peaceful,  and  there  is  substantial  evidence  in  the  record  in  support 
of  such  determination,  the  appellate  court  will  not  interfere. 

13.  Injunction  —  Peaceful  Picketing  —  evidence. — Evidence  held  to 
justify  court's  finding  that  defendants  were  engaged  in  "peaceful" 
picketing  about  plaintiffs'  place  of  business. 

14.  Injunction — Interference  With  Employers — Frbedou  of  Speech. 

Under  Constitution,  article  2,  section  6,  providing  that  "every  per- 
son may  freely  speak,  write,  and  publish  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  right,"  a  court  of  equity  cannot 
restrain  members  of  a  labor  union  from  speaking,  writing,  and  pub- 
lishing on  the  subject  of  dispute  between  the  union  and  employers 
of  its  members,  although  the  members  are  unable  financially  to 
respond  in  damages  for  abuse  of  the  right. 

[As  to  what  constitutes  legal  justification  for  strike  of  employees, 
see  note  in  Ann.  Gas.  1912C,  1302.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    Alfred  C.  Lockwood,  Judge.    AflBrmed. 

STATEMENT  OP  PACTS  BY  THE  COUBT. 

The  appellant  commenced  this  action  to  enjoin  the  defend- 
ant from  advertising  a  labor  strike  and  from  appealing  to 
union  members  and  sympathizers  by  means  of  banners,  hand- 
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bills,  circulars,  and  street  talks  to  cease  dealing  with  plain- 
tiffs upon  the  grounds  that  the  plaintiffs  are  injured  in  their 
business  and  the  defendants  are  insolvent  and  unable  to  re- 
spond in  damages,  and  that  the  plaintiffs  have  no  other 
speedy,  adequate  remedy.  The  cause  was  tried  on  its  merits, 
and  the  court  rendered  judgment  for  the  defendants.  The 
plaintiffs  appeal. 

Mr.  Alexander  Murry  and  Mr.  Clifton  Mathews,  for  Ap- 
pellants. 

Mr.  William  B.  Cleary,  for  Appellees. 

CUNNINGHAM,  J. — This  action  arises  out  of  a  dispute 
between  the  plaintiffs  and  defendant  Bisbee  Local  No.  380, 
Cooks*  and  Waiters'  Union,  with  regard  to  wages  and  hours 
of  employment  of  cooks  and  waiters  in  plaintiffs'  restaurant 
business.  The  plaintiffs  had  in  their  employ  10  members  of 
the  said  defendant  union  at  the  union  wage  scale  and  hours. 
On  or  about  April  9,  1916,  plaintiffs  notified  all  of  their  em- 
ployees that  the  rate  of  wages  and  hours  of  employment  would 
be  changed  and  effective  on  April  10,  1916.  The  difference 
between  the  wages  paid  up  to  the  tenth  day  of  April,  1916, 
and  the  wages  the  plaintiffs  prx)posed  to  pay  thereafter  and 
the  hours  required,  nowhere  appears  in  the  record. 

The  defendant  union  contended  for  a  continuation  of  the 
same  hours  and  wages  per  day.  No  agreement  with  respect 
to  said  proposed  changes  in  wages  and  hours  of  work  having 
been  reached  by  the  defendant  union  and  the  plaintiffs,  on 
April  10, 1916,  all  of  the  defendant  union  members  quit  plain- 
tiffs' employment.  Thereupon  defendant  union  declared  a 
strike  existed,  and  proceeded  to  advertise  such  strike.  In 
advertising  the  said  strike  the  defendant  union  put  out 
** pickets,"  and  caused  the  said  pickets  to  carry  banners  near 
the  front  entrance  of  plaintiffisi'  business  place,  the  English 
Kitchen.  The  said  banners  had  printed  thereon  in  large  let- 
ters, "so  that  the  wording  thereon  could  be  seen  from  across 
the  street,  and  from  a  considerable  distance  up  and  down  the 
street,"  the  following:  **The  English  Kitchen  Unfair  to  Cooks 
and  Waiters  and  Warren  District  Trades  Assembly."  This 
banner  and  similar  banners  were  carried  up  and  down  the 
street  in  front  of  said  English  Kitchen  during  the  days  and 
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during  the  nights  until  the  business  closed.  For  a  period  of 
four  days  immediately  following  the  strike  similar  banners 
were  carried  about  the  district  on  burros.  Also  handbills 
or  circulars  were  handed  to  persons  on  the  street  near  the 
said  place  of  business.  The  members  of  defendant  union  or 
sympathizers  with  their  actions  in  the  premises  frequently 
talked  about  the  matter,  and  loudly  advised  all  friends  of 
organized  labor  to  desist  from  patronizing  the  English 
Kitchen. 

The  plaintiffs'  exhibit,  with  their  supplemental  complaint, 
14  of  said  circulars  distributed  about  the  streets,  11  of  which 
close  with  the  appeal,  **Help  us  win,"  or  words  to  the  same 
efifect.  The  other  three  circulars  contain  statements  of  the 
strike  situation  as  other  purported  incidents  are  supposed  to 
afifect  it 

The  exhibits  are  very  similar  in  language  used,  but  no  good 
purpose  will  be  served  in  producing  them  here.  For  the  pur- 
pose of  illustration  of  the  appellants*  contention,  I  present 
Exhibits  *'D"  and  *'K"  as  more  nearly  covering  all  of  such 
complaint.  Exhibit  **D"  is  as  follows: 
**12  Hours  Bill  Truax. 

**Billie  Truax  contends  that  it  is  impossible  to  operate  a 
restaurant  on  the  eight-hour  basis  and  make  it  pay.  Witness 
every  other  restaurant  in  the' Warren  district  operating  satis- 
factorily on  the  eight-hour  basis. 

"Why  does  Bill  Truax  employ  scab  Mexican  painters? 
The  truth  is  very  obvious,  it  is  cheaper  and  hastens  the  day 
when  he  *has  it  made,'  and  can  return  to  that  dear  Los  An- 
geles, be  a  gentleman,  perhaps  have  a  Japanese  valet,  a 
Chinese  cook,  and  an  imported  Jamaican  chauffeur. 

"Don't  overlook  the  fact  that  Bill  Truax 's  past  record 
relative  to  Union  Labor  is  not  an  unblemished  tablet  of  stone, 
but  nevertheless  it  is  quite  as  enduring,  and  he  will  find  it 
writ  in  letters  large  wherever  he  tries  to  do  business  in  this 
U.  S.  A. 

"The  need  and  the  necessity  of  the  workers  to  organize 
and  conduct  their  negotiations  with  the  employers  on  a  col- 
lective bargaining  basis  is  denied  by  few.  That  is  just  where 
it  'gets  to'  Bill  Truax;  his  autocratic  methods  in  handling  his 
help,  chasing  them  down  the  street  with  a  butcher  knife,  and 
other  stunts  of  a  like  nature  will  have  to  go,  and  believe  its, 
it  hurts. 
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**  Remember  either  yourself,  your  father,  brother,  or  even 
your  sister  may  some  time  want  to  better  their  economic  con- 
ditions, and  we  pledge  ourselves  to  help  you  if  we  can,  and 
not  a  single  member  of  the  allied  trades  or  Cooks  and  Waiters' 
Union  will  ever  scab  on  you.    Help  us  win. 

"Cooks'  and  Waiters*  Union  and  Warren  District  Trades 
Assembly.    Ore — ^Union — Printers. '  * 

Exhibit  ''K"  is  as  follows: 

**To  every  man,  woman,  and  child  and  all  lovers  of  fair 
play: 

''We  are  fighting  the  most  consistent  'bad  actor'  in  the  di^ 
trict,  Wm.  Truax. 

**Wm.  Truax  fought  the  eighty  per  cent.  law.  (Please 
don't  overlook  this  fact.) 

"Wm.  Truax  always  favored  hiring  foreigners  almost  ex- 
clusively. 

"Wm.  Truax  now  sees  the  possibility  of  the  Greek  peril. 

"We  say  better  an  eight-hour  camp  and  a  fair  wage  than 
a  10  or  12  hour  camp  and  a  fair  wage  a  la  Bill  Truax. 

"Wm.  Truax  is  not  being  discriminated  against,  but  we  do 
want  gilt-edged  assurance  that  Bill  Truax  will  keep  and  abide 
by  the  terms  of  his  next  contract  with  the  Cooks'  and  Waiters' 
Union. 

"Wm.  Truax  initiated  this  fight,  and  we  are  going  to  see 
it  through  now  that  it  has  been  forced  upon  us.  When  you 
patronize  Bill  Truax  you  are  aiding  and  abetting  a  diminu- 
tive but  potential  force  for  evil  in  tearing  down  the  wages 
and  hours  in  this  district. 

"Help  us  win. 

"Cooks'  and  Waiters'  Union  and  Warren  District  Trades 
Assembly.    Union — Ore — Printers." 

By  the  use  of  the  circulars,  handbills,  and  banners  and  the 
street  talks,  the  defendants  and  their  sympathizers  adver- 
tised the  existence  of  the  strike,  and  appealed  to  the  public 
in  general,  and  to  all  persons  allied  with  and  friendly  to  or- 
ganized labor  in  particular,  to  help  the  defendant  union  win 
the  strike.  The  nature  of  this  help  requested  at  all  times 
wajs  to  cease  patronizing  the  plaintiff's  business,  the  English 
Kitchen  Restaurant,  until  the  strike  should  be  settled.  The 
defendants  made  known  to  the  general  public  the  existence  of 
the  strike  and  its  cause  by  stating  that  the  plaintiffs  are 
' '  unfair ' '  to  organized  labor. 
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These  conditions  existing,  and  defendants  threatening  to 
continue  along  the  same  course  of  publicity  by  the  use  of  the 
same  means  to  win  the  strike,  and  the  plaintiffs'  business 
having  diminished  in  volume,  this  action  wajs  commenced  to 
restrain  defendants  from  their  activities  above  referred  to. 
In  their  complaint  the  plaintiffs  allege  that  on  or  about  the 
tenth  day  of  April,  1916,  the  defendants  named,  and  numer- 
ous other  persons,  whose  names  are  unknown  to  plaintiffs, 
and  all  of  whom  were,  and  now  are,  acting  in  concert  with 
the  defendants,  ^^  unlawfully  and  maliciously  conspired  and 
combined  to  inaugurate,  and  did  inaugurate,  in  the  said  city 
of  Bisbee,  a  deliberate  and  active  campaign  to  boycott  plain- 
tiffs and  their  restaurant,  the  English  Kitchen,  and  conspired 
and  combined  to  induce,  and  by  threats,  menace,  coercion,  in- 
timidation, and  persuasion  did  induce,  large  numbers  of  plain- 
tiffs'  customers,  patrons,  and  other  persons  ...  to  quit  or 
refrain  from  patronizing  and  trading  with  plaintiffs  in  their 
said  place  of  business,  the  English  Kitchen,  in  consequence 
.  .  .  plaintiffs  have  suffered  injury."  The  complaint  there- 
after sets  forth  a  number  of  alleged  specific  overt  acts  in  fur- 
therance **of  said  unlawful  conspiracy  and  combination." 
The  plaintiffs  allege  that  the  defendants,  their  agents  and 
such  other  persons  acting  in  concert  with  them,  have  threat- 
ened, and  do  now  threaten,  to  continue  to  harass  and  oppress 
plaintiffs  in  the  conduct  of  their  said  business,  and  to  con- 
tinue said  ''unlawful  campaign  and  design  to  boycott  plain- 
tiffs and  their  said  restaurant,  the  English  Kitchen."  The 
complaint  further  alleges  that  for  plaintiffs  to  seek  to  recover 
damages  from  said,  defendants  would  involve  a  multiplicity 
of  suits;  ''that  .  .  .  each  and  all  of  said  defendants  are  in- 
solvent, and  therefore  each  and  all  of  said  defendants  are 
and  will  be  wholly  unable  to  respond  in  damages  to  these 
plaintiffs  for  any  injury  or  damages  to  these  plaintiffs  from 
their  aforesaid  wrongful  and  unlawful  acts  and  conduct." 

The  relief  demanded  is  a  writ  of  injunction  enjoining,  re- 
straining, and  prohibiting  defendants,  etc.,  "from  in  any 
manner  or  by  any  means  conspiring  or  combining  to  boycott 
the  business  of  plaintiffs,  and  from  threatening  or  declaring 
any  boycott  against  said  business,  and  from  abetting,  aiding, 
or  assisting  in  any  such  boycott,  and  from,  directly  or  indi- 
rectly, threatening,  coercing,  menacing,  intimidating,  or  per- 
Buading  any  person  or  persons  whomsoever  from  buying  from 
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or  otherwise  dealing  with  plaintiffs,  and  from  printing,  pub- 
lishing, or  displaying  any  sign,  banner,  or  other  device  for 
the  purpose  of  advertising  or  in  furtherance  of  any  boycott 
against  plaintiffs'  business,  and  from  referring,  either  in 
print  or  otherwise,  to  plaintiffs  as  unfair,  in  furtherance  of 
such  boycott." 

The  defendants  made  answer  by  demurring  to  the  com- 
plaint upon  the  grounds  that  the  facts  stated  do  not  au- 
thorize equitable  relief ;  they  admit  the  existence  of  the  union ; 
they  admit  that  the  strike  was  declared  and  maintained  by 
the  union,  and  by  friends  of  the  union  acting  in  concert,  to 
the  end  of  causing  the  plaintiffs  to  comply  with  the  demands 
of  the  defendant  union  and  its  members,  former  employees 
of  plaintiffs.  Defendants  deny  that  their  intentions,  pur- 
poses, and  motives  in  the  use  of  the  means  employed  are  un- 
lawful, and  they  allege  that  the  purpose  of  the  strike  and 
boycott  was  and  is  for  that  of  improving  the  conditions  and 
hours  of  employment  of  the  members  of  defendant  union. 

The  cause  was  heard  by  the  court  on  the  pleadings,  stipu- 
lations, and  oral  testimony.  Wm.  Truax,  a  witness  in  behalf 
of  plaintiffs,  and  one  of  the  plaintiffs,  testified,  in  substance, 
that  members  of  the  defendant  union  interfered  with  plain- 
tiffs' business  by  going  to  certain  business  men  in  Bisbee,  and 
telling  such  business  men  that  if  any  of  their  (such  business 
men's)  employees  are  caught  going  into  the  English  Kitchen 
that  they  (the  union)  would  put  a  ban  on  them  (such  busi- 
ness men) ;  also,  the  plaintiffs'  business  was  interfered  with 
by  the  defendants  causing  banners  to  be  carried  up  and  down 
the  street  in  front  of  plaintiffs'  business  place  and  by  de- 
fendants declaring  to  people  that  plaintiffs  are  ''unfair"  to 
organized  labor  and  to  the  union.  The  banners  were  dis- 
played in  front  of  plaintiffs'  business  place  about  12  hours 
a  day  for  a  week  or  so  up  to  the  time  witness  was  called  to 
testify.  The  defendants'  answer  concedes  these  facts.  This 
witness  further  testifies  as  follows : 

**At  the  time  this  trouble  came  up  I  had  ten  of  the  mem- 
bers of  the  waiters'  union  working  for  me.  We  made  them 
a  proposition  of  a  scale  of  wages  to  go  into  effect  on  Tuesday 
morning.  This  trouble  did  not  arise  out  of  any  objection 
that  the  ten  men  working  for  me  had.  They  were  some  out- 
siders.   These  ten  men  working  for  me  were  satisfied  with 
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what  they  were  doingr.  .  .  .  These  ten  men  went  out.  .  .  • 
At  the  time  that  the  dispute  arose  it  was  between  ourselves 
and  the  union  and  the  cooks  and  waiters  in  Bisbee.  .  .  .  When 
we  and  the  union  did  not  come  to  terms,  they  quit.  .  .  .  We 
had  a  difficulty  over  something  with  the  union  itself,  and  we 
and  the  union  did  not  agree,  and  then  because  we  did  not 
agree  with  the  union  these  men  quit,  .  .  .  and  since  that  time 
we  and  the  union  have  failed  to  come  to  an  agreement.  That 
is  the  situation,  ...  I  never  saw  them  have  any  fights  in 
front  of  our  place.  ...  So  far  as  I  know,  everything  that 
was  done  there  was  done  quietly,  with  the  exception  of  going 
in  and  telling  people  as  I  stated." 

The  use  of  the  words,  **  unlawfully  and  maliciously  con- 
spired and  combined,"  are  mere  adjectives  describing  the 
pleader's  conception  of  the  nature  of  the  combination  formed 
by  the  defendants  for  the  purpose  of  declaring  a  strike,  and, 
by  concerted  action  of  the  persons  combining,  prosecute  such 
strike  to  a  successful  conclusion.  Such  organized  concerted 
action  amounts  to  an  unlawful  and  malicious  conspiracy  and 
combination  only  in  such  cases  as  the  object  of  the  combina- 
tion is  to  accomplish  a  criminal  or  unlawful  purpose,  or  some 
purpose  not  in  itself  criminal  or  unlawful,  by  criminal  or 
unlawful  means.  Pettibone  v.  United  States,  148  U.  S.  197, 
37  L.  Ed.  419,  13  Sup.  Ct.  Rep.  542. 

The  right  of  workingmen  to  organize  a  union  of  their  craft, 
for  the  purpose  of  improving  the  working  conditions  of  the 
members  of  such  organization,  and  to  maintain  such  improved 
conditions  by  peaceful  means,  is  so  firmly  fixed  in  the  decided 
cases  and  in  reason  that  such  rights  cannot  now  be  seriously 
questioned  by  an  enlightened  court.  See  Thomas  v.  Cincin- 
nati, N.  0.  &  T.  P.  By,  Co.  (C.  C),  62  Fed.  802,  817;  Na^ 
tional  Protective  Assn.  v.  Cummings,  170  N.  Y.  315,  88  Am. 
St.  Rep.  648,  58  L.  R.  A.  135,  63  N.  E.  369;  Parkinson  Co.  v. 
Building  Trades  Council,  154  Cal.  581,  16  Ann.  Cas.  1165,  21 
L.  R.  A.  (N.  S.)  550,  98  Pac.  1027;  Hall  v.  Johnson,  87  Or. 
21,  169  Pac.  515. 

The  purpose  of  the  defendant  Bisbee  Local,  No.  380,  Cooks' 
and  Waiters'  Union  in  organizing  is  beyond  dispute,  and  such 
purpose  is  no  other  than  to  improve  the  working  conditions 
of  members  of  the  organization.  Consequently  the  agreement 
holding  the  defendants  to  a  concerted  action,  and  the  pur- 
pose of  the  agreement,  are,  without  question,  both  lawful. 
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We  are  left  to  inquire  whether  the  means  adopted  to  accom- 
plish such  lawful  purpose  of  bettering  the  working  conditions 
of  cooks  and  waiters  is  lawful.  The  means  adopted  to  accom- 
plish such  purpose  was  the  strike,  a  so-called  boycott  of  the 
plaintiffs"*  business,  and  the  placing  of  pickets  near  the  front 
entrance  of  plaintiffs'  restaurant. 

The  circumstances  leading  up  to  the  strike  are  detailed  by 
the  plaintiff  William  Truax,  testifying  as  a  witness  as  above 
set  forth.  Ten  of  the  members  of  defendant  union  were 
working  for  plaintiffs  prior  to  April  10,  1916.  On  the  ninth 
day  of  April,  1916,  plaintiffs  notified  their  employees  that 
beginning  on  the  10th,  the  succeeding  day,  the  wages  of  em- 
ployees and  the  hours  of  employment  would  become  different 
from  the  wages  and  hours  theretofore  paid  and  required. 
These  changes  had  been  the  subject  of  discussion  with  the  de- 
fendant union  officers.  The  plaintiffs  and  the  union  had  a 
** difficulty"  over  ''something,"  *'and  we  and  the  union  did 
not  agree,  and  then  because  we  did  not  agree  with  the  union 
these  men  quit."  The  fair  inference  to  be  drawn  from  this 
testimony  is  that  the  difficulty  referred  to  is  the  dispute  with 
regard  to  the  scale  of  wages  and  hours  of  employment.  These 
are  the  matters  the  plaintiffs  and  defendant  union  were  not 
able  to  agree  upon.  The  fact  remains  that  the  men  in  plain- 
tiffs' employ,  who  are  members  of  defendant  union,  quit  such 
employment  because  the  plaintiffs  refused  to  pay  them  satis- 
factory wages  for  their  work,  and  refused  to  allow  such  em- 
ployees satisfactory  hours  within  which  to  perform  their 
work.  Hence  the  strike  to  induce  the  plaintiffe  to  grant  the 
said  demands  of  the  employees,  made  by  and  through  the 
defendant  Cooks'  and  Waiters'  Union,  was  lawful  in  the  cir- 
cumstances shown  to  exist  and  the  object  sought.  See  Rait- 
road  Co.  v.  Bowns,  58  N.  Y.  573;  Longshore  Printings  Co.  v. 
Howell,  26  Or.  527,  46  Am.  St.  Rep.  640,  26  L.  R.  A.  464,  38 
Pae.  547,  551. 

The  means  employed  by  the  promoters  of  the  strike,  viz., 
the  alleged  boycott,  and  the  activity  of  the  union  pickets  en- 
gaged in  advertising  the  existence  of  the  strike  and  boycott, 
are  questions  of  greatest  difficulty.  The  questions  presented 
in  connection  with  these  matters  have  been  before  the  courts 
in  a  great  number  of  cases,  and  the  courts  of  equal  respect 
have  arrived  at  opposite  conclusions.  These  conflicting  deci- 
sions cannot  be  reconciled  upon  any  principle  of  law.    The 
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definitions  of  "boycott,''  as  the  word  has  been  defined  in  the 
many  cases,  are  nearly  as  varied  as  the  cases  defining  the 
term.  The  supreme  court  of  California  in  Pierce  v.  Stable- 
men's Union,  156  Cal.  70,  103  Pac.  324,  adopts  a  meaning  for 
the  word  which  meets  with  my  approval.     That  court  -says : 

**  'After  striking,  the  employee  may  engage  in  a  ** boycott," 
as  that  word  is  here  employed.  As  here  employed,  it  means 
not  only  the  right  to  the  concerted  withdrawal  of  social  and 
business  intercourse,  but  the  right,  by  all  legitimate  means 
of  fair  publication  and  fair  oral  or  written  persuasion,  to  in- 
duce others  interested  in,  or  sympathetic  with,  their  cause  to 
withdraw  their  social  intercourse  and  business  patronage  from 
the  employer.  They  may  go  even  further  than  this,  and  re- 
quest of  another  that  he  withdraw  his  patronage  from  the 
employer,  and  may  use  the  moral  intimidation  and  coercion 
of  threatening  a  like  boycott  against  him  if  he  refuse  so 
to  do.'  " 

Referring  to  opposing  authorities,  with  discussion,  the  court 
continues : 

'^In  this  respect  this  court  recognizes  no  substantial  dis- 
tinction between  the  so-called  primary  and  secondary  boycott. 
Each  rests  upon  the  right  of  the  union  to  withdraw  its  patron- 
age from  its  employer,  and  to  induce  by  fair  means,  any  and 
all  other  persons  to  do  the  same,  and,  in  the  exercise  of  those 
means,  as  the  unions  would  have  the  unquestioned  right  to 
withdraw  their  patronage  from  a  third  person  who  continued 
to  deal  with  their  employer,  so  they  have  the  unquestioned 
right  to  notify  such  third  person  that  they  will  withdraw 
their  patronage  if  he  continues  so  to  deal.  However  opposed 
to  the  weight  of  federal  authority  the  views  of  this  court  are, 
that  they  are  not  unique  may  be  noted  by  reading  National 
Protective  Assn.  v.  CumnUngs,  170- N.  Y.  315,  88  Am.  St.  Rep. 
648,  58  L.  R.  A.  135,  63  N.  E.  369 ;  Lindsay  v.  Montana  Fed- 
eration of  Labor,  37  Mont.  264,  [127  Am.  St.  Rep.  722],  18 
L.  R.  A.  (N.  S.)  707,  96  Pac.  127,  where  the  highest  courts 
of  these  states  formidate  and  adopt  like  principles.  ...  To 
say  that  a  boycott  is  a  'conspiracy'  immediately  implies  ille- 
gaJity,  and  puts  the  conduct  of  the  boycotters  under  the  ban 
of  the  law.  So,  also,  does  the  definition  which  describes  boy- 
cotting as  'illegal  coercion,'  designed  to  accomplish  a  certain 
end.    As  we  have  undertaken  to  define  'boycott,'  it  is  an  or- 
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ganized  effort  to  persuade  or  coerce,  which  may  be  legal  or 
illegal,  according  to  the  means  employed." 

The  means  used  to  ** coerce  and  intimidate"  the  plaintiflPs 
in  this  case  was  the  inauguration  of  a  campaign  of  publicity, 
advertising  the  existence  of  the  strike  by  the  display  of  ban- 
ners, by  pickets,  and  the  distribution  of  circulars  and  loud 
talking  on  the  streets.  The  facts  advertised  and  given  pub- 
licity are  that  a  strike  against  the  English  Kitchen  existed^ 
that  the  said  strike  was  declared  and  maintained  by  the  de- 
fendant Cooks'  and  Waiters'  Union  and  the  Warren  District 
Trades  Assembly;  that  the  English  Kitchen  proprietors  are 
''unfair"  to  organized  labor,  because  said  proprietors  had 
refused  and  still  refuse  to  grant  union  employees  fair  wages 
and  fair  working  hours ;  upon  these  facts  the  defendants  claim 
that,  if  the  public  in  general  and  the  union  members  in  par- 
ticular, would  cease  to  deal  with  plaintiffs,  such  persons  so 
ceasing  to  deal  with  plaintiffs  wotdd  thereby  help  win  the 
strike. 

The  plaintiffs  complain  of  injury  to  their  business  caused 
by  the  said  campaign  of  publicity,  conceding  in  their  testi- 
mony that  a  strike  exists  and  arose  because  of  plaintiffs' 
refusal  to  grant  the  wages  and  hours  demanded  by  defend- 
ant union  for  union  members  in  plaintiffs'  employ.  Thereby 
the  plaintiffs  concede  the  existence  of  the  facts  advertised  by 
the  defendants. 

No  right  of  plaintiffs  is  violated  by  publishing  facts.  Cer- 
tainly, if  a  dispute  between  plaintiffs  and  a  labor  union  exists, 
and  one  of  the  plaintiffs  so  testifies,  plaintiffs  have  no  legal 
right  to  enforce  the  union  to  keep  the  facts  secret.  The  ex- 
tent of  the  publicity  givei\  such  dispute  is  unimportant  and 
violates  no  right  of  plaintiffs,  either  civil  or  criminal.  If 
the  publicity  given  the  existence  of  the  dispute  results  in  a 
loss  of  patronage  and  business  to  plaintiffs,  such  loss  is  at- 
tributable to  the  dispute,  and  not  attributable  to  the  publicity 
given  to  the  dispute. 

Consequently  the  mere  publication  of  the  existence  of  a 
strike  and  of  its  causes  in  a  thorough  manner  is  no  ground 
for  equitable  interference.  Actionable  language  used  and 
false  statements  made  by  one  party  to  the  dispute,  tending 
to  injure  the  other  party  to  such  dispute  in  advertising  such 
dispute,  is  a  matter  that  I  will  notice  below.  The  appeal  of 
defendants  to  the  friends  of  organized  labor  and  to  the  gen- 
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eral  public  to  cease  patronizing  the  plaintiffs,  made  in  con« 
nection  with  the  publication  of  the  strike,  is  the  boycott 
complained  of  in  this  action. 

In  this  connection  it  is  well  to  remember  that  the  defend- 
ant union  violated  no  rights  of  the  plaintiffs  in  causing  union 
members  in  plaintiffs'  service  to  quit  such  employment.  The 
workmen  had  the  right  to  quit  separately  or  in  a  body,  with- 
out question,  no  contract  to  continue  in  the.  service  being  in 
existence,  and  having  been  forced  to  quit  the  service  by  the 
union  would  give  plaintiffs  no  right  to  complain. 

Likewise,  the  members  of  defendant  union  violated  no  right 
of  the  plaintiffs  by  refusing  to  deal  with  the  plaintiffs.  The 
plaintiffs  had  no  vested  right  in  the  patronage  of  union  mem- 
bers. As  a  consequence  the  union  members,  singly  or  as  a 
body,  had  and  have  the  legal  right  to  refuse  to  transact  any 
business  with  the  plaintiffs  for  no  cause  whatever,  and  by 
such  refusal  no  right  of  the  plaintiffs  is  violated. 

Plaintiffs  have  the  legal  right  to  conduct  their  business  as 
suits  them,  and  any  attempt  on  the  part  of  anyone  to  inter- 
fere with  the  free  conduct  of  that  business  violates  a  right. 
An  appeal  by  one  deeming  himself  injured  in  some  manner 
by  the  system  adopted  by  the  plaintiffs  in  conducting  their 
business,  to  his  friends  and  to  members  of  and  sympathizers 
with  a  union  to  which  such  an  one  belongs,  requesting  such 
friends,  members,  and  the  general  public  to  cease  from  deal- 
ing with  plaintiffs,  cannot  fairly  be  termed  an  interference 
with  the  methods  adopted  for  the  conduct  of  plaintiffs'  busi- 
ness. I  readily  concede  that  if  such  an  appeal  is  heeded,  the 
result  that  naturally  would  follow  would  be  a  loss  of  profit 
in  business  transacted;  but  this  effect,  while  persuasive  of 
the  advisability  of  a  change  in  business  methods,  would  in  no 
sense  be  an  interference  with  plaintiffs'  methods  of  conduct- 
ing their  business.  Consequently  I  am  of  the  opinion  that 
the  defendants  violated  no  right  of  the  plaintiffs  in  declaring, 
through  their  advertising  and  publicity  campaign,  a  concerted 
intention  to  cease  all  business  and  social  intercourse  with  the 
plaintiffs  during  such  time  as  the  said  labor  dispute  remained 
unsettled;  and  their  appeal  to  organized  labor  in  particular 
and  the  public  in  general  to  do  likewise  violated  no  legal  right 
of  the  plaintiffs. 

Plaintiffs'  right  to  conduct  their  business  according  to 
their  own  plans  and  methods,  without  interference  from  any- 
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one,  may  be  or  may- not  be  violated  by  "picketing."  The 
defendants  are  charged  with  "causing  certain  persons  to 
parade  up  and  down  Main  Street  immediately  in  front  of 
said  'English  Kitchen/  bearing  a  certain  banner  printed  in 
large  letters,  ...  the  following  inscription,  to  wit,  'The  Eng- 
lish Kitchen  Unfair  to  Cooks  and  Waiters  and  Warren 
District  Trades  Assembly';  that  this  banner  and  similar  ban- 
ners are  borne  by  the  persons  having  them  in  their  posses- 
sion during  the  day,  and  at  night  until  said  restaurant  is 
closed,  up  and  down  the  street  for  a  space  of  about  15  or  20 
feet  immediately  in  front  of  said  English  Kitchen,  and  not 
more  than  5  feet  from  the  front  entrance  thereof,  the  same 
being  the  only  entrance  open  to  the  general  public."  Plain- 
tiffs do  not  charge  that  these  men  on  parade  in  front  of  plain- 
tiffs'  place  of  business  are  placed  there  for  the  purpose  of 
watching  and  annoying  the  men  working  for  plaintiffs,  not 
members  of  the  union,  and  in  that  manner  interfering  with 
plaintiffs'  business.  The  evidence  coming  from  plaintiffs  is 
that  the  persons  placed  near  their  place  of  business  acted  at 
all  times  peaceably.  The  alleged  purpose  for  which  the  men 
were  placed  near  plaintiffs'  business  entrance  was  to  adver- 
tise the  strike  and  influence  prospective  customers  from  patro- 
nizing plaintiffs. 

Cases  tha\  have  held  picketing  to  be  per  se  illegal,  and  that 
there  can  be  no  such  thing  as  peaceable  picketing  {Pierce  v. 
Stablemen's  Union,  156  Cal.  70,  103  Pac.  324;  Barnes  &  Co, 
V.  Chicago  Typographical  Union,  232  111.  424,  13  Ann.  Cas. 
54,  14  L.  R.  A.  (N.  S.)  1018,  83  N.  E.  940;  8t  Germain  v. 
Bakery  etc.  Union,  97  Wash.  282,  L.  R.  A.  1917F,  824,  166 
Pac.  665;  Hall  v.  Johnson,  87  Or.  21,  169  Pac.  515),  deal 
with  a  state  of  facts  wherein  the  purpose  of  the  picketing 
was  to  watch  and  influence  the  employees  working  or  person.s 
seeking  employment,  and  by  causing  men  who  were  working 
to  quit  work,  or  preventing  those  seeking  work  from  working. 
No  case  has  been  brought  to  my  attention  wherein  the  *' picket- 
ing" was  intended  solely  to  affect  prospective  patrons  and 
customers  by  causing  .such  patrons  and  customers  to  change 
their  minds  and  trade  elsewhere.  No  court,  so  far  as  I  have 
observed,  has  held  such  acts  of  union  men  ''picketing."  Yet 
the  union  agent  who  displays  a  banner  advertising  the  exist- 
ence of  a  strike  against  the  place  of  business  in  front  of  which 
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the  banner  is  displayed  and  paraded  is  commonly  referred 
to  as  a  "picket."  Under  the  evidence  in  this  case,  as  given 
by  Wm.  Truax,  one  of  plaintiffs,  the  person  carrying  the  dis- 
play banners  immediately  in  front  of  plaintiffs'  business  place 
''walks  back  and  forth  and  does  not  say  anything.  He  never 
speaks  to  anyone.  One  of  them  that  carries  the  banner  makes 
signs  and  in  other  ways  attracts  the  attention  of  people,  sing- 
ing and  whistling."  On  cross-examination  the  witness  says: 
''I  never  saw  them  have  any  fights  in  front  of  our  place  or 
grab  hold  of  anybody  and  pull  them  out.  So  far  as  I  know, 
everything  that  was  done  there  was  done  quietly,  with  the 
exception"  of  what  witness  was  told  by  others. 

Conceding  that  the  persons  who  carried  the  banners  were 
'^ pickets,"  then  the  purpose  of  such  picketing  was  to  adver- 
tise and  make  known  to  the  public  in  general  that  a  strike 
was  on  against  the  English  Kitchen  for  the  reason  that  the 
English  Kitchen  is  ''unfair"  to  organized  labor.  Whatever 
interference  with  plaintiffs'  business  the  presence  of  the  ban- 
ner carriers  caused,  that  interference  did  not  arise  from  any 
boisterous  conduct  of  the  carriers.  Their  conduct  was  at 
least  peaceable.  Their  presence  near  the  EViglish  Kitchen  is 
the  only  ground  for  complaint. 

By  the  express  terms  of  Civil  Code  of  1913,  paragraph 
1464,  the  courts  are  prohibited  from  restraining  orders  or  in- 
junctions the  issuance  of  which  prohibits  any  person  or  per- 
sons "from  attending  at  or  near  a  house  or  place  where  any 
person  resides,  or  works  or  carries  on  business,  as  happens 
to  be  for  the  purpose  of  peaceably  obtaining  or  communicat- 
ing information,  or  of  peaceably  persuading  any  person  to 
work  or  to  abstain  from  working;  or  from  ceasing  to  patro- 
nize or  to  employ  any  party  to  such  dispute ;  or  from  recom- 
mending, advising,  or  persuading  others  by  peaceful  means  so 
to  do.  .  .  .  "In  the  absence  of  this  statute,  a  serious  ques- 
tion would  likely  exist  in  this  jurisdiction  whether,  as  a  mat- 
ter of  law,  in  the  nature  of  things  "peaceful"  picketing  may 
exist ;  but  with  paragraph  1464,  supra,  on  our  statute  books, 
that  question  is  eliminated  as  a  question  of  law,  and  expressly 
made  a  question  of  fact  during  the  existence  of  a  labor  strike ; 
and,  before  the  courts  are  permitted  to  interfere  by  injunc- 
tion, the  necessity  must  appear  to  prevent  irreparable  injury 
to  property  or  property  rights,  and  picketing  in  a  peaceful 
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manner  creates  no  such  necessity  for  injunction  interference 
by  the  courts. 

Whether  the  picketing  is  peacefully  carried  on  is  a  ques- 
tion of  fact  in  this  jurisdiction  and,  as  is  the  case  in  all  such 
matters,  when  the  trial  court  has  determined  the  question, 
and  substantial  evidence  in  support  of  the  determination 
reached  appears  in  the  record,  the  appellate  court  will  not 
interfere. 

Under  the  evidence  in  this  record,  the  court  was  justified 
in  finding  as  a  fact  that  the  defendants  were  engaged  in 
peacefully  picketing  about  the  plaintiffs'  place  of  business. 

Conceding  that  the  statements  on  the  banners,  circulars, 
and  language  used  in  loud  street  talks,  to  the  effect  that  plain- 
tiffs are  '^unfair  to  organized  labor";  that  one  of  the  plain- 
tiffs, armed  with  a  butcher  knife,  has  a  habit  of  chasing 
employees  on  the  street ;  that  plaintiffs  habitually  violate  con- 
tracts  with  their  employees,  and  other  statements  attributing 
to  plaintiffs  acts  and  characteristics  which  in  their  nature 
tend  to  bring  plaintiffs  into  disrepute,  contempt,  or  ridicule, 
yet  the  statements  made  are  statements  spoken  or  written  and 
published  on  the  subject  of  the  strike  pending  by  persons 
interested  therein;  and  "Every  person  may  freely  speak, 
write,  and  publish  on  all  subjects,  being  responsible  for  the 
abuse  of  that  right."    Section  6,  article  2,  State  Constitution. 

If  a  court  of  equity  may  restrain  and  prohibit  members 
of  a  labor  union  from  speaking,  writing,  and  publishing  on 
the  subject  of  a  dispute  between  the  union  and  employers  of 
its  members,  then  the  members  of  a  labor  union  are  not  such 
persons  as  are  within  the  contemplation  of  the  said  consti- 
tutional provision.  Certainly,  if  the  court  issues  its  extraor- 
dinary writ  of  injunction  prohibiting  the  defendants  from 
displaying  banners,  circulars,  and  talking  on  the  streets  with 
respect  to  the  strike,  then,  while  the  restraining  order  exists, 
the  defendants  restrained  by  the  terms  of  such  order  are  de- 
prived of  a  constitutional  right  enjoyed  by  all  other  citizens 
of  the  state.  Can  a  court  of  equity  thus  suspend  the  con- 
stitutional rights  of  a  citizen  because  such  citizen  happens 
to  be  insolvent  and  unable  financially  to  respond  in  damages 
for  the  abuse  of  that  right  t  What  degree  of  wealth  is  re- 
quired to  authorize  a  citizen  to  enjoy  all  of  his  constitutional 
rights  without  interference  by  the  courts!    The  answer  is 
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that  the  matter  of  financial  worth  does  not  limit  the  consti- 
tutional right  to  speak,  write,  and  publish  on  all  subjects. 
If  this  right  is  abused  to  the  harm  of  another,  the  remedy 
given  is  an  action  for  damages,  and  that  remedy  is  deemed 
adequate.  If  the  public  suffers  injury  because  the  things 
written,  printed,  and  published  are  maliciously  false,  and  in 
their  nature  tend  to  bring  any  person  into  disrepute,  con- 
tempt, or  ridicule,  the  remedy  is  by  a  criminal  action  of  libel. 
Section  221,  Pen.  Code  of  1913. 

In  Lindsay  &  Co.  t.  Montana  Federation  of  Labor,  37  Mont. 
264,  127  Am.  St.  Eep.  722,  18  L.  R.  A.  (N.  S.)  707,  96  Pac. 
127,  the  court,  having  before  it  the  interpretation  of  a  similar 
constitutional  provision,  used  the  following  language: 

'*The  guaranty  of  this  section  extends  as  fully  to  the 
poorest  as  to  the  wealthiest  citizen  of  the  state;  and,  though 
an  abuse  of  the  liberty  so  guaranteed  may  result  in  loss  for 
which  there  cannot  be  any  adequate  compensation,  the  f  ram- 
ers  of  our  Constitution  in  preparing  it,  and  the  people  in 
adopting  it,  doubtless  concluded  that  it  was  better  that  such 
results  be  reached  in  isolated  cases  than  that  the  liberty  of 
speech  be  subject  to  the  supervision  of  a  censor.  To  declare 
that  a  court  may  say  that  an  individual  shall  not  publish  a 
particular  item  is  to  say  that  the  court  may  determine  in 
advance  just  what  the  citizen  may  or  may  not  speak  .  .  . 
upon  a  given  subject,  is,  in  fact,  to  say  such  court  is  a  censor 
of  speech  as  well  as  of  the  press.  Under  similar  constitu- 
tional provisions  the  supreme  courts  of  California  and  Mis- 
souri have  reached  the  same  conclusion.  DaUey  v.  Superior 
Court,  112  Cal.  94,  53  Am.  St.  Rep.  160,  32  L.  R.  A.  273,  44 
Pac.  458;  Marx  &  Haas  Jeans  Clothing  Co,  v.  Watson,  168 
Mo.  133,  90  Am.  St.  Rep.  440,  56  L.  R.  A.  951,  67  S.  W.  391." 

I  think  this  is  the  sound  interpretation  to  be  given  the  con- 
stitutional provision  supra.  The  fact  that  the  person  at- 
tacked by  the  wrongful  speech,  writing,  or  printing,  if  in- 
jured, may  recover  damages  by  a  civil  action  he  is  thereby 
given  a  complete  remedy,  and  the  remedy  furnished  is  ade- 
quate for  the  purposes,  and  equity  may  not  be  invoked  be- 
cause the  offending  person  or  persons  are  financially  unable 
to  respond  in  damages,  or  because  a  great  number  of  lawsuits 
must  be  commenced. 

The  court  was  correct  in  its  findings,  and  the  order  dis- 
missing the  action  necessarily  followed.    I  find  no  reversible 
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error  in  the  record,  and  I  am  therefore  of  the  opinion  that 
the  judgment  should  be  afi&rmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur.        ; 

On  the  right,  in  aid  of  strike,  to  employ  peaeeable  persuasioik  to  In- 
duce persons  not  under  contract  to  quit,  or  not  accept  empbyment,  see 
note  in  41  I..  B.  A.  (N.  8.)  445. 

On  right  of  labor  unions  to  notify  persons  not  to  deal  with  a  certain 
individual,  see  notes  in  16  I«.  B.  A.  (N.  &)  85;  18  L.  B.  A.  (N.  &)  707; 
32  L.  B.  A.  (N.  &)  748. 

The  question  of  law  as  to  picketing  is  discussed  in  notes  in  4  L.  B.  A. 
(N.  &)  302;  50  L.  B.  A.  (K.  a)  412. 


[CiyO  No.  1609.    Filed  March  5, 1918.] 
[171  Pac.  130.] 

RAYMOND  R.  FARMER  (Plaintiff)  and  the  J.  W.  DOR- 
RINGTON  INVESTMENT  COMPANY  (Intervener), 
AppeUants,  v.  E.  W.  DAHL  and  0.  &  G.  CONSTRUC- 
TION COMPANY,  a  Corporation,  AppeUees. 

1.  Municipal  Cobporations — Paving  Improvement — Abandonment  by 
Council. — Under  Yuma  City  Charter,  article  10,  section  6,  providing 
that  the  city  council  shall  determine  its  own  rules  of  procedure,  and 
article  11,  section  1,  providing  that  the  mayor  shall  sign  the  minutes 
of  the  council's  meetings  after  they  have  been  entered  by  the  re- 
corder and  approved  by  the  council,  where  the  city  council  had  hear- 
ing on  the  protest  of  property  owners  liable  to  assessment  -  for 
paving  work,  and,  as  shown  by  the  motion  as  entered  by  the  clerk, 
motion  was  made  and  unanimously  carried  abandoning  th^  work, 
but  at  the  next  regular  meeting  of  the  council,  a.  week  latter,,  and 
before  the  minutes  of  the  prior  meeting  were  approved  by  the  coun- 
cil and  signed  by  the  mayor,  they  were  amended  to 'show  that  the 
work  was  not  abandoned,  but  that  the  bid  of  a  construction  com- 
pany was  rejercted  and  its  cash  deposit  returned,  the  city  cotinciL  did 
not  abandon  the  proposed  work,  thereby  losing  jurisdiction,  the  first 
action  of  the  council  having  been  limited  to  rejection  of  bids/  as 
expressed  in  its  amended  minutes. 

[As  to  conclusiveness  of  municipal  records,  and  power  of  munici- 
pality to  amend,  see  note  in  13  Am.  St.  Rep.  550.] 
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2.  Municipal  Gobporations — Paving  Iicpbovement — Chanoino  Qradb 
ov  Strest— Daicagk  to  Abuttino  Owners— Bioht  to  Complain. — 
Taxpayers  seeking  to  enjoin  execution,  of  a  paving  eontract  may  not 
complain  that  the  work  will  materially  change  the  established  grade 
of  street,  where  they  themselves  are  not  owners  abutting  on  such 
street. 

8.  Municipal  Corporations  —  Strebt  Improvements  —  Omission  or 
Lots  Belonoino  to  Cmr— Statute.— By  Civil  Code  of  1913,  para- 
graph 1958y  the  total  expense  of  all  work  done  shall  be  assessed  on 
lots  lying  within  the  limits  of  the  assessment  district  without  regard 
to  lots,  pieces,  or  parcels  of  land  omitted  because  owned  by  the  fed- 
eral government,  state,  or  city,  and  used  in  the  performance  of  any 
public  function. 

4.  Municipal  Corporations — ^Pavino  Improvements-Payment  bt  Cm 
— Statute.— Under  Civil  Code  of  1913,  paragraphs  1953-1977,  a 
city's  obligation  to  pay  for  a  specific  paving  improvement  on  the 
ground  that  its  property  is  benefited  does  not  accrue  until  after  the 
work,  under  the  contract,  has  been  completed  and  accepted,  and  it 
is  not  made  a  condition  precedent  that  the  city  shall  have  on  hand 
funds  to  meet  the  obligation  at  the  time  of  incurring  it;  paragraph 
1958  simply  requiring  that  when  the  money  is  paid  it  shall  be  paid 
out  of  the  city's  general  fund,  unless  otherwise  designated  in  the 
resolution  of  intention. 

6.  Municipal  Corporations — ^Paving  Improvement — Specifigation  op 
Patented  Paving — Stifling  Competition — Statute. — A  city's  con- 
tract for  a  paving  improvement  was  not  fraudulent  and  void  as 
stifling  competition  because  specifying  "Warrenite"  patented  pav- 
ing, the  statute  providing  in  Civil  Code  of  1913,  paragraph  1974, 
subdivision  4,  that  patented  material  might  be  used,  while  the  owners 
of  the  patented  pavement  called  for  had  filed  a  license  agreement 
with  the  city  recorder  agreeing  to  furnish  the  pavement  to  all  bid- 
ders on  equal  terms. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Tuma.    Frank  Baxter,  Judge.     Affirmed. 

Mr.  Clement  H.  Coleman,  Mr.  C.  A.  Lindeman,  and  Messis. 
Wupperman  &  Wupperman,  for  Appellants. 

Mr.  John  L.  Gust,  for  Appellees. 

ROSS,  J. — ^This  is  an  injunction  proceeding  brought  by  the 
appellant  Farmer,  as  a  resident  property  owner  and  taxpayer 
of  the  assessment  district  hereafter  described  of  the  city  of 
Tuma,  to  restrain  appellee  Dahl,  street  superintendent,  from 
executing  a  paving  contract  theretofore  awarded  to  appellee 
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0.  &  C.  Construction  Company  by  the  city  council  of  the 
city,  and  is  based  upon  certain  alleged  infirmities  in  the  pre- 
liminary statutory  proceedings  of  the  council  leading  up  to 
and  antedating  the  letting  of  the  contract. 

Appellant  the  J.  W.  Dorrington  Investment  Company  in- 
tervened in  the  suit,  and  in  its  complaint  sets  forth  prac- 
tically the  same  grounds  as  the  appellant  Farmer.  Upon  the 
trial  before  the  court,  the  temporary  restraining  order  issued 
at  the  instance  of  appellant  Farmer  was  dissolved  and  judg- 
ment dismissing  the  complaints  of  both  the  appellants  was 
entered. 

(1)  It  is  insisted  by  appellants  that  the  city  council  aban- 
doned the  proposed  work  and  thereby  lost  jurisdiction.  This 
contention  is  based  upon  the  following  condition  of  the  rec- 
ord :  On  March  27,  1917,  as  provided  in  paragraphs  1955  and 
1956,  chapter  3,  title  7  of  the  Civil  Code,  entitled  "Improve- 
ments of  Streets,"  the  city  council  passed  and  thereafter 
caused  to  be  published  a  resolution  of  intention  to  pave  and 
otherwise  improve  certain  portions  of  First  Street  and  Second 
Avenue  of  said  city  of  Yuma,  as  one  improvement,  to  be  con- 
structed under  one  contract  and  charged  against  an  assess- 
ment district  therein  described  by  lots,  blocks,  and  streets. 
No  protests  against  said  work,  nor  objections  as  to  the  extent 
of  the  proposed  assessment  district,  were  filed  with  the  city 
clerk  within  the  time  as  provided  in  paragraph  1957,  or  at 
all,  whereupon  the  city  council  assumed  jurisdiction  as  therein 
granted,  and  "by  resolution,  ordered  the  improvement  de- 
scribed in  the  resolution  of  intention  to  be  done."  The  super- 
intendent of  streets  advertised  for  bids  for  the  proposed  im- 
provement and  on  May  3,  1917,  a  contract  to  do  the  work 
was  awarded  by  the  council  to  the  0.  &  C.  Construction  Com- 
pany. A  protest  against  the  execution  of  the  contract  was 
filed  with  the  council  within  the  time  provided  in  paragraph 
1960,  alleging  that  the  call  for  bids  was  not  published  the 
required  length  of  time,  and  that  the  opening'  of  bids  and 
the  award  were  premature.  At  the  same  time  another  paper 
was  presented  to  the  council  signed  by  a  large  number  of 
property  owners  liable  to  assessment  for  the  proposed  work, 
asking  the  council  to  abandon  the  work  and  proceedings.  On 
May  15,  1917,  the  council  had  a  hearing  upon  the  protest,  and 
at  the  same  time  considered  the  petition  asking  that  the  work 
be  abandoned.    The  action  at  this  meeting  is  one  of  the  bones 
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of  contention.  It  is  the  contention  of  the  appellants  that  a 
motion  was  made  and  unanimously  carried  abandoning  the 
work,  and  they  rely  upon  the  motion  as  entered  by  the  clerk 
as  sustaining  their  position.  However,  at  the  next  regular 
meeting  of  the  council  on  May  22d,  and  before  the  minutes 
of  May  15th  were  approved  by  the  council  and  signed  by 
the  mayor,  they  were  amended  to  show  that  the  work  was 
not  abandoned,  but  that  the  bid  of  the  0.  &  C.  Construction 
Company  was  rejected  and  its  cash  deposit  returned. 
.  (2)  It  is  contended  by  appellants  that  the  established  grade 
on  First  Street  between  Madison  Avenue  and  Second  Avenue 
would  be  materially  changed  by  the  proposed  work,  to  the 
damage  of  the  abutting  property  owners,  and  that  before  this 
can  be  done,  the  damages  must  first  be  ascertained  and  paid. 

(3)  Objection  is  made  to  the  proceedings  because  the  reso- 
lution of  intention  included  the  improvement  of  a  street  in 
front  of  a  piece  of  land  owned  by  the  city  of  Yuma,  Without 
including  in  the  assessment  district  the  abutting  property  so 
belonging  to  the  city. 

(4)  Appellants  contend  that  the  proceedings  are  not  legal, 
in  that  certain  lands  belonging  to  the  city  and  being  used 
for,  and  dedicated  to,  a  public  use,  were  included  in  the  as- 
sessment district  without  the  city  having  funds  in  its  treasury 
to  pay  for  the  improvement  properly  chargeable  to  the  city. 

(5)  Lastly,  it  is  contended  that,  inasmuch  as  the  calls  for 
bids  specified  that  the  improvement  should  be  of  a  bitulithic 
surfacing  known  as  "Warrenite,"  a  patented  process  owned 
and  controlled  by  Warren  Bros.  Company,  it  prevented  com- 
petition and  gave  to  the  0.  &  C.  Construction  Company  a 
monopoly  in  the  bids,  contrary  to  law. 

After  the  city  council  had  rejected  the  first  bid  of  the  0.  & 
C.  Construction  Company,  the  proposed  work  was  again  ad- 
vertised and  the  bid  of  the,  0.  &  C.  Construction  Company 
again  accepted.  Notice  of  the  award  of  the  contract  to  the 
0.  &  C.  Construction  Company  was  again  published  as  re- 
quired by  paragraph  1960,  and  within  the  15  days  allowed 
by  law  appellant  Farmer  again  protested,  setting  forth  as 
ground  of  protest  the  five  objections  heretofore  enumerated. 
We  will  consider  the  points  made  by  the  appellants  in  the 
order  above  named. 

It  is  provided  by  the  city  charter  that  when  local  improve- 
ments are  made,  ''the  laws  of  the  state  of  Arizona  in  force 
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at  the  time  of  the  improvement  shall  govern  and  control,  and 
all  proceedings  shall  be  in  conformity  therewith."  Section 
19,  art.  3,  City  Charter.  Chapter  13,  title  7,  supra,  vests  in- 
corporated cities,  towns,  and  villages  *'with  power  to  make 
local  improvements  by  special  assessments  or  by  special  taxa- 
tion of  property  benefited."    Section  6,  art.  9,  Constitution. 

First.  The  trial  court,  in  its  findings,  found  that  the  city 
council,  by  its  action  at  its  meeting  of  May  15th,  did  not  aban- 
don the  whole  proceedings  for  the  work  contemplated  in  its 
resolution  of  intention,  and  that  its  action  on  the  22d  of  May, 
in  amending  the  minutes  before  they  were  approved,  was  law- 
ful. Section  1,  article  11,  of  the  City  Charter,  among  other 
things,  provides:  ''He  [the  mayor]  shall  sign  the  minutes 
of  its  meetings  after  they  have  been  entered  in  the  minutes 
by  the  city  recorder  and  approved  by  the  council."  The 
minutes  of  May  15th,  as  recorded  by  the  clerk  of  the  city 
council,  were  not  approved  by  the  council,  nor  signed  by  the 
mayor. 

Section  6  of  article  10  of  the  charter  provides:  "The  coun- 
cil shall  determine  its  own  rules  of  procedure."  No  irregu- 
larity in  the  manner  pursued  in  amending  the  minutes  is 
shown.  For  aught  that  appears,  the  course  followed  by  the 
council  was  that  prescribed  by  its  rules  for  the  conduct  of 
its  business.  The  record  is  that  the  motion  of  May  15th  was 
an  oral  one  and  entered  by  the  clerk  according  to  his  under- 
standing. The  council,  finding  it  incorrect,  according  to  the 
understanding  of  its  members,  at  the  next  regular  meeting 
and  before  it  was  approved  and  signed  by  the  mayor,  cor- 
rected it  to  conform  to  the  motion  as  made  and  passed  by  the 
council.  As  a  fact,  after  hearing  evidence  upon  the  question, 
the  court  found  that  the  council  by  its  resolution  of  May  15th 
only  intended  to  reject  the  bid  theretofore  awarded  to  the 
0.  &  C.  Construction  Company,  because  the  publication  for 
bids  was  not  in  accordance  with  law,  and  the  "bids  were  pre- 
maturely opened.  If  the  action  of  the  city  council  was 
limited  to  a  rejection  of  the  bids  as  found  by  the  court  and 
as  expressed  in  its  amended  minutes  (and  we  think  we  are 
bound  by  these  records),  it  must  follow  that  the  council  did 
not  lose  jurisdiction  as  contended. 

Second.  If  it  be  conceded,  as  contended  by  appellants  that 
the  grade  on  First  Street  between  Madison  Avenue  and  Sec- 
ond Avenue  had  theretofore  been  established,  and  that  the 
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proposed  work  would  materially  change  such  grade,  what- 
ever might  be  the  rights  of  abutting  property  owners  affected 
by  such  change  of  grade,  the  appellants  may  not  complain 
for  the  reason  that  it  is  not  shown  that  either  of  them  owns 
any  property  facing  on  First  Street  at  such  point.  In  other 
words,  they  fail  to  show  that  they  will  be  in  any  way  dam- 
aged even  if  a  change  of  grade  is  effected. 

Third.  The  third  point  made  is  to  the  effect  that  a  piece 
of  land  belonging  to  the  city  and  used  in  the  performance 
of  a  public  function  was  excluded  from  the  assessment  dis- 
trict, notwithstanding  it  faced  upon  and  was  benefited  by  the 
proposed  improvements.  This  feature  is  expressly  taken  care 
of  by  paragraphs  1958,  wherein  it  is  provided  that  in  such 
circumstance  ^'the  total  expense  of  all  work  done  shall  be  as- 
sessed on  the  remaining  lots  .  .  .  lying  within  the  limits  of 
the  assessment  district,  without  regard  to  such  omitted  lots, 
pieces  or  parcels  of  land.'' 

Fourth.  The  contention  that  the  city  had  no  funds  in  ita 
treasury  available  to  apply  to  the  payment  of  its  proportion 
of  the  assessment  by  reason  of  a  piece  or  parcel  of  its  land 
used  in  the  performance  of  a  public  function  being  within  the 
assessment  district,  we  do  not  think  is  well  taken. 

The  appellants  rely  upon  section  9  of  article  10  of  the  City 
Charter,  which  provides: 

''The  council  shall  not  create,  audit,  allow  or  permit  to 
accrue  any  debt  or  liability  in  excess  of  the  available  money 
in  the  treasury  that  may  be  legally  apportioned  and  appro- 
priated for  such  purpose,  except  in  the  manner  provided  in 
this  charter  for  incurring  indebtedness.  No  money  shall  be 
drawn  or  evidence  of  indebtedness  be  issued  unless  there  be 
at  the  time  suflScient  money  in  the  treasury  legally  appli- 
cable to  the  payment  of  the  same  except  as  in  this  chapter 
provided." 

Doubtless  this  language  is  broad  enough  to  forbid  the  city 
council  from  incurring  the  proposed  debt,  providing  it  was 
intended  to  cover  debts  or  obligations  arising  out  of  contracts 
to  improve  the  city's  streets.  We  think  it  clear  that  it  was 
not  so  intended  because,  in  subdivision  7  of  section  7  of  said 
article  10,  this  language  is  employed : 

"No  action  providing  for  any  specific  improvement,  for  the 
appropriation  or  expenditure  of  any  public  money,  except  a 
sum  less  than  five  hundred  (500)  dollars,  for  the  appropria- 
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tion,  acquisition,  sale  or  lease  of  public  property;  for  the 
levjning  of  any  tax  or  assessment;  for  the  granting  of  any 
franchise ;  for  establishing  or  changing  fire  limits ;  or  for  the 
imposing  of  any  penalty,  shall  be  taken  except  by  ordinance ; 
provided  that  such  exceptions  be  observed  as  may  be  called 
for  in  cases  where  the  council  takes  action  in  pursuance  of  a 
general  law  of  the  state." 

Everything  that  the  council  did  in  the  matter  of  paving 
First  Street  and  Second  Avenue  was  done  "in  pursuance  of 
a  general  law  of  the  state,"  to  wit,  chapter  13,  title  7,  supra. 
The  city  council,  having  ordered  the  work  to  be  done,  the 
general  law  creates  the  liability  in  the  following  language : 

"In  the  event  that  the  legislative  body  shall,  in  such  reso- 
lution of  intention,  declare  that  said  lots,  pieces  or  parcels 
of  land  so  owned  as  aforesaid  [that  is,  by  the  city],  or  any 
of  them,  shall  be  included  in  the  assessment,  or  in  the  event 
that  no  declaration  is  made  respecting  such  lots,  pieces  or  par- 
cels of  land,  then  said  municipality  shall  be  liable  for  such 
sum  or  sums  as  thereafter  may  be  assessed  against  such  lots, 
pieces  or  parcels  of  land  so  owned  and  used,  which  shall  be 
payable  by  the  said  city  out  of  the  general  fund,  unless  the 
legislative  body  shall  in  its  resolution  of  intention  designate 
another  fund."    Paragraph  1958. 

Under  the  improvement  statute,  the  obligation  to  pay  for 
specific  public  improvements  does  not  accrue  until  after  the 
work  under  the  contract  has  been  completed  and  accepted. 
The  general  law  does  not  make  it  a  condition  that  the  city 
shall  have  on  hand  funds  to  meet  this  obligation  at  the  time 
of  incurring  it.  It  simply  requires  that,  when  it  is  paid,  it 
shall  be  paid  out  of  the  general  fund,  unless  otherwise  desig- 
nated in  the  resolution  of  intention. 

Fifth.  Under  the  facts  of  this  case,  the  specification  that 
the  work  should  Be  of  the  "Warrenite"  patented  paving 
does  not  stifle  competition  and  render  the  proposed  contract 
fraudulent  and  void.  In  the  first  place,  it  is  provided  in  sub- 
division 4,  paragraph  1974,  that  patented  material  may  be 
employed  in  any  improvement  or  work  done  under  that  chap- 
ter. It  is  further  shown  that  this  specification  does  not  stifle 
competition,  for  the  reason  that  Warren  Bros.  Company, 
owners  of  the  patented  pavement  called  for,  had  filed  a  license 
agreement  with  the  city  recorder  of  the  city  of  Yuma,  by 
which  they  agreed  to  furnish  the  patented  pavement  to  all 
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bidders  on  equal  terms.  If  all  bidders  could,  upon  equal 
terms,  obtain  from  the  Warren  Bros.  Company  the  patented 
material  called  for  in  the  specifications,  that  is,  a  showing 
that  the  element  of  competition  was  present  and,  at  the  same 
time,  the  city  was  enabled  to  secure  that  kind  of  pavement, 
in  its  opinion,  best  suited  to  its  climatic  conditions.  Sherrett 
V.  City  of  Portland,  75  Or.  449,  147  Pac.  382. 

We  conclude  that  the  assignments  are  without  merit,  and 
the  judgment  is  therefore  afSrmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 

On  the  liabilitj  of  a  municipal  corporation  for  injury  to  abutting 
property  from  changing  the  grade  of  a  street  under  a  constitutional  pro- 
vision against  "damaging"  private  property  for  public  use  without  com- 
pensation, see  notes  in  36  L.  B.  A.  (N.  S.)  1194;  la.  B.  A.  1915 A,  382. 

On  the  liability  to  local  assessments  for  benefits  of  property  exempt 
from  general  taxation,  especially,  rule  regarding  public  property,  see 
notes  in  35  la.  B.  A.  38;  18  K  B.  A.  (N.  &)  453. 


[avil  No.  1543.    Piled- March  5,  1918.] 
[171  Pac.  127.] 

SUPERIOR  AND  PITTSBURG  COPPER  COMPANY,  a 
Corporation,  Appellant,  v.  STEVE  DAVIDOVITCH, 
Sometimes  Known  as  STEVE  DAVIS,  Appellee. 

1.  Masteb  and  Sebvant — Emplotess'  Liabilitt  Law — Oonstztution- 

ALiTY. — The  employers'  liability  law  (Civ.  Code  1913,  pars.  3163- 
3162)  is  a  valid  enactment  within  the  police  power  of  the  state. 

2.  New  Trial — Newly  Discoveeed  Evidence— Dilioencb. — In  a  miner's 

action  under  the  employers'  liability  law  for  injuries  to  hia  eye, 
where  it  appeared,  on  plaintiff's  cross-examination,  on  the  second 
day  of  the  trial,  that  he  had  worked  in  a  particular  city  the  first 
two  or  three  months  he  was  in  this  country,  and,  within  a  few  days 
after  close  of  trial,  the  defendant  sent  its  attorney  to  that  city  to 
investigate  plaintiff  during  his  residence  there,  and  the  visit  resulted 
in  the  discovery  of  evidence  relied  on  for  new  trial,  the  diligence 
shown  by  defendant  in  securing  the  evidence  was  sufficient  to  permit 
an  Inquiry  into  its  materiality  as  newly  discovered  evidence. 
8.  New  Trujj  —  Nbvtlt  Discoveebd  Evidence  —  Question  fob  Tbial 
CouBT. — In  considering  motion  for  new  trial  on  the  ground  of  newly 
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discovered  crvidence,  the  trial  court  must  inquire  whether  the  pro- 
posed new  evidence  actually  exists,  whether  such  evidence  tends  to 
establish  any  material  issue  raised  in  the  pleading  on  the  main  case, 
and  whether  such  evidence  will  probably  cause  a  determination  dif- 
ferent from  that  reached  on  former  trial. 

4.  Master  and  Servant — Employers'  Liability  Law — Bight  of  Ac- 

tion—  Concession  of  Injury. — ^Where  an  employer,  sued  for  in- 
juries under  the  employers'  liability  law,  concedes  that  the  servant 
was  injured  by  an  accident  in  a  slight  measure  at  least,  the  ser- 
vant is  emtitled  to  recover  damages  for  whatever  injury  he  actually 
suffered. 

5.  New  Trial— Newly  Discovered  Evidence — ^Rxduginq  Amount  of 

Recovery. — Proposed  evidence  to  reduce  the  amount  of  the  recovery 
must  be  of  so  convincing  a  character  that,  had  it  been  offered  at 
the  trial,  the  verdict  would  be  clearly  excessive. 

6.  New  Trul— Newly  Discovered  Evidence  Tending  to  Reduce  Dam- 

ages.— In  an  action  und»  the  employers'  liability  law,  the  servant 
claiming  injuries  to  his  eye  whereby  he  lost  its  sight,  and  judgment 
going  for  him,  where  the  employer,  which  conceded  some  injury, 
after  trial  produced  evidence  tending  to  show  that  the  servant  had 
lost  his  eyesight  in  one  eye  as  the  result  of  a  previous  accident,  but 
such  proposed  evidence  was  rebutted  by  affidavits  offered  by  plain- 
tiff, and  it  was  not  certain  that  the  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict  if  the  jury  believed  it 
true,  nor  was  it  convincingly  shown  that  such  evidence  actually 
existed,  the  trial  court  properly  denied  new  trial  for  newly  discovered 
evidence. 

7.  New  Trial— Right  to  Complain  of  Conditions.— Defendant  cannot 

complain  of  the  terms  of  the  court's  order  granting  it  new  trial  on 
condition  that  it  pay  plaintiff's  expenses  of  new  trial,  where,  by  its 
silence,  it  effectively  rejected  the  conditions  prescribed. 

8.  Aliens — Right  to  Sue — Change  of  Status  to  Alien  Enemy  Pend- 

ing Appeal. — An  injured  servant  does  not  lose  his  capacity  to  sue 
under  the  employers'  liability  law  by  reason  of  a  probable  change  in 
his  status  from  that  of  alien  friend  to  that  of  alien  enemy,  taking 
place  since  the  employer's  appeal  was  perfected. 

[As  to  rights  and  liabilities  of  alien  enemies,  see  note  in  Amu 
Oa«.  1917C,  189.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    Alfred  C.  Lockwood,  Judge.    Affirmed. 

STATEMENT  OP  PACTS  BY  THE  COURT. 

This  action  was  commenced  by  the  appellee,  relying  upon 
the  employers'  liability  law  (chapter  6,  title  14,  Civil  Code 


Digitized  by  CjOOQIC 


404    Superior  &  Pittsburg  C.  Co.  v.  Davidovitch.    [19  Ariz. 

of  Arizona  1913),  to  recover  damages  for  alleged  injuries  to 
and  loss  of  the  sight  of  his  left  eye,  alleged  to  have  been  sus- 
tained on  the  sixth  day  of  May,  1914,  while  engaged  in  his 
duties  operating  a  machine  drill  under  ground  in  the  appel- 
lant's mine,  in  the  course  of  his  employment  The  appellant 
defends  the  action  upon  the  grounds  that,  because  the  com- 
plaint fails  to  set  forth  facts  showing  that  defendant  was 
negligent  in  some  manner,  or  that  the  alleged  injuries  re- 
sulted from  some  fault  of  defendants,  no  cause  of  action  is 
stated;  that  the  said  employers'  liability  law  purporting  to 
give  a  right  of  action  for  accidental  injuries  occurring  with- 
out negligence  or  other  fault  of  the  employer,  is  void  for  the 
reason  such  statute  in  effect  attempts  to  deprive  the  employer 
of  his  property  without  due  process  of  law,  and  to  deny  him 
the  equal  protection  of  the  law,  and  therefore  is  in  conflict 
with  the  Constitution  of  the  United  States,  section  1  of  the 
Fourteenth  Amendment.  The  defendant  concedes  that  mud 
and  dirt  were  cast  into  plaintiff's  said  eye  at  the  time  of 
such  accident,  and  that  the  plaintiff  suffered  slight  injuries 
therefrom,  but  defendant  denies  that  the  said  accident  caused 
plaintiff  the  loss  of  his  eyesight.  On  the  other  hand,  defend- 
ant contends  that  plaintiff's  eyesight  was  destroyed  as  a  re- 
sult of  an  injury  received  several  years  prior  to  the  sixth 
day  of  May,  1914.  The  court  overruled  defendant's  objec- 
tions to  the  constitutionality  of  the  employers'  liability  law, 
and  the  cause  went  to  trial  upon  the  issues  of  fact.  This 
trial  resulted  in  a  verdict  for  the  plaintiff  for  $10,000,  and 
a  judgment  accordingly.  The  defendant  timely  moved  for 
a  new  trial,  alleging  a  number  of  grounds,  including  that  of 
evidence  newly  discovered.  This  ground  was  pressed  in  the 
court  below  upon  affidavits,  and  resisted  by  counter-affidavits. 
The  motion  was  overruled  upon  all  grounds.  Ruling  upon 
the  issues  raised  upon  the  grounds  of  newly  discovered  evi- 
dence, the  court,  on  the  twentieth  day  of  May,  1916,  entered 
an  order  **that  upon  the  defendant  advancing  all  necessary 
costs  to  be  incurred  by  the  plaintiff  in  a  new  trial,  such  costs 
not  to  exceed  the  sum  of  $2,000,  and  to  be  retaxed  against 
the  plaintiff  in  the  event  that  defendant  prevail  in  the  trial, 
a  new  trial  would  be  granted ;  counsel  for  defendant  to  have 
ten  days  in  which  to  consider  and  file  his  acceptance  or  rejec- 
tion in  writing.'* 
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On  June  22,  1916,  another  order  was  made,  reciting  that 
defendant  wholly  failed  to  comply  with  said  former  or^er  of 
May  20,  1916,  and  therefore,  the  court  formally  denied  the 
motion  for  a  new  trial.  The  defendant  appeals  from  the 
judgment  and  from  the  denial  of  its  motion  for  a  new  trial 
by  operation  of  law,  and  by  the  order  of  the  court  of  June 
22,  1916. 

Messrs.  Knapp  &  D'Autremont  and  Mr.  H.  E.  Pickett,  for 
Appellant. 

Mr.  Fred  Sutter  and  Mr.  Wm.  B.  Cleary,  for  Appellee. 

CXJNNINGHAM,  J.— The  questions  of  the  constitutionality 
raised  on  this  record  have  been  considered  and  decided  ad- 
versely to  the  appellant  *8  contention  in  Superior  &  Pittsburg 
Copper  Co.  v.  Tomich,  decided  July  2,  1917, ante,  p.  182,  165 
Pac.  1101, 1185,  and  in  Inspiration  Consolidated  Copper  Co.  v. 
Mendez,  decided  on  the  same  date,  ante,  p.  151,  166  Pac.  278, 
1183,  I  adhere  to  the  decisions  there  reached,  that  is,  chap- 
ter 6  of  title  14,  of  the  employers'  liability  law,  is  a  valid 
enactment  within  the  police  power  of  the  state. 

The  appellant  assigns  as  error  the  order  of  the  court  deny- 
ing defendant's  motion  for  a  new  trial  on  the  ground  of  mate- 
rial evidence  discovered  after  the  close  of  the  trial.  The 
proposed  new  evidence  is  presented  in  aflSdavits  filed  in  sup- 
port of  the  motion.  The  following  circumstances  lead  to  the 
discovery  of  such  evidence :  During  the  cross-examination  of 
plaintiff  on  the  second  day  of  the  trial,  he  stated  that  he 
worked  in  Globe  in  1913.  That  he  came  to  this  country  about 
a  year  before  he  got  hurt.  That  he  stayed  at  Qlobe  for  the 
first  two  or  three  months.  **  Before  I  came  to  this  country  I 
lived  in  Austria  all  my  life."  Appellant  asserts  that  prior 
to  the  commencement  of  the  trial,  its  counsel  had  wholly 
failed  to  trace  the  plaintiff's  movements  before  he  reached 
Bisbee.  Upon  learning  from  plaintiff  while  he  was  testify- 
ing on  the  stand  that  he  had  resided  at  Globe  before  coming 
to  Bisbee,  a  search  for  evidence  at  Globe  was  commenced. 
The  trial  closed  on  February  12,  1916,  and  within  a  few  days 
thereafter  one  of  defendant's  counsel  visited  Globe  for  the 
purpose,  of  investigating  the  plaintiff  while  residing  there. 
The  result  of  that  investigation  was  the  discovery  of  the 
alleged  evidence  relied  upon  for  a  new  trial.    Prior  to  the 
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trial  defendant's  attorneys  had  communicated  with  eye  spe- 
cialists about  the  state,  making  inquiries  as  to  whether  plain- 
tiff had  been  treated  by  them,  but  this  manner  of  search  for 
evidence  brought  no  results.  The  diligence  shown  by  the  de- 
fendant is  sufficient  for  the  purposes  of  this  case  to  permit 
an  inquiry  into  the  materiality  of  the  evidence  alleged  to  have 
been  discovered. 

The  alleged  newly  discovered  evidence  is  presented  by  affi- 
davits of  the  general  foreman,  two  shift  bosses,  and  a  mine 
clerk  of  the  Old  Dominion  mine  at  Globe  and  affidavits  of 
a  miner  and  another  person.  The  facts  proposed  to  be  estab- 
lished by  these  witnesses  on  a  new  trial  are :  That  about  7  to 
10  years  prior  to  the  dates  of  the  affidavits  (March,  1916) 
the  plaintiff's  eye  was  injured  by  an  explosion  on  the  1,200- 
foot  level  in  the  Old  Dominion  mine.  That  the  injury  caused 
the  loss  of  the  eyesight.  That  plaintiff  admitted  to  certain 
of  the  witnesses  that  he  was  blind  in  one  of  his  eyes  caused 
from  the  said  accident.  The  general  foreman  in  his  affidavit 
identifies  the  plaintiff  as  the  man  who  was  injured  at  the 
time  of  the  accident  referred  to,  and  positively  states  that 
thereafter  the  man  so  injured  was  blind  in  one  of  his  eyes. 
The  other  witnesses  describe  the  man  to  whom  they  refer, 
and  allege  that  they  can  identify  the  man  if  they  should  again 
see  him. 

The  plaintiff  offered  rebutting  affidavits,  some  of  which 
tend  to  controvert  the  general  foreman's  statements  of  posi- 
tive identification  of  plaintiff,  and  other  affidavits  positively 
contradict  the  facts  proposed  to  be  established  by  the  wit- 
nesses, viz.,  that  plaintiff  was  injured  in  an  accident  in  the 
Old  Dominion  mine  by  which  plaintiff  lost  the  sight  of  an 
eye,  that  plaintiff  was  blind  of  an  eye  prior  to  the  sixth  day 
of  IMay,  1914,  and  that  plaintiff  admitted  to  any  witness  that 
he  lost  the  sight  of  his  eye  prior  to  May  6,  1914,  from  any 
cause.  At  the  hearing  of  the  motion,  the  plaintiff  also  of- 
fered the  oral  testimony  of  a  doctor  who  examined  plaintiff 
physically  on  the  twenty-seventh  day  of  April,  1914,  who  cer- 
tified the  result  of  such  examination.  In  connection  with 
the  examining  doctor's  testimony,  his  examination  certificate 
was  introduced.  This  certificate  as  written  by  the  doctor  at 
the  time  of  the  examination  discloses  that  the  sight  of  both 
eyes  was  "0.  K."  The  doctor  in  his  oral  testimony  would 
discredit  the  force  of  his  own  certificate  by  stating  that  he 
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nsually  made  no  examination  of  the  eyesight,  but  relied  upon 
the  answer  of  the  person  being  examined,  as  to  the  condition 
6f  the  eyes. 

The  trial  court  on  the  hearing  of  the  motion  denied  the 
same.  The  matters  of  inquiry  before  the  trial  court  were 
whether  the  proposed  new  evidence  actually  exists,  whether 
such  evidence  tends  to  establish  any  material  issue  raised  in 
the  pleading  on  the  main  case,  whether  the  said  evidence 
when  offered  for  the  consideration  of  the  jury  with  all  the 
other  evidence  theretofore  offered  will  probably  cause  a  de- 
termination different  from  that  reached  on  the  former  trial. 
The  last  subject  of  inquiry  need  be  noticed  here,  the  preced- 
ing subjects  may  be  deemed  established.  If  the  proposed  evi- 
dence involved  is  given  the  full  probative  effect  claimed  for 
it,  that  effect  is :  That  the  loss  of  the  sight  of  an  eye  was  not 
one  of  the  results  of  the  accident  to  plaintiff  on  May  6,  1914, 
and  therefore  not  an  element  of  damage  in  this  case.  The 
proposed  newly  discovered  evidence,  therefore,  relates  entirely 
to  the  matter  of  the  measure  of  damages.  The  defendant  in 
its  answer  concedes  that  plaintiff  was  injured  by  an  accident 
on  May  6,  1914,  in  a  slight  measure  by  mud  and  dirt  striking 
his  eye.  Consequently  the  plaintiff  on  defendant's  said  ad- 
mission is  clearly  entitled  to  recover  damages  for  the  injury 
he  actually  suffered. 

In  a  personal  injury  case,  the  damages  recoverable  for  in- 
juries to  a  blind  eye  caused  from  mud  and  dirt  striking  the 
sightless  member  cannot  be  definitely  weighed  or  measured. 
Whether  the  jury  based  a  large  or  a  small  or  no  portion  of 
the  amount  of  this  verdict  on  the  loss  of  the  eyesight  cannot 
be  determined  with  exactness.  It  is  a  fair  presumption  that 
this  element  of  damages  was  one  carrying  the  large  share  of 
the  damages  given.  It  is  fair  to  presume  that  the  verdict 
in  this  case  might  have  been  a  sum  materially  less  in  amount 
than  given  had  the  jury  believed  that  plaintiff  did  not  lose 
the  sight  of  his  eye  in  the  accident.  It  is  fair  to  presume 
that,  on  a  new  trial  with  the  evidence  offered  at  the  former 
trial  and  with  the  proposed  new  evidence,  the  jury  could  find 
a  verdict  for  an  amount  of  damages  materially  less  than  the 
amount  found  at  the  former  trial.  The  rule  is  that  ''pro- 
posed evidence  to  reduce  the  amount  of  the  recovery  only 
must  be  of  so  convincing  a  character  that,  had  it  been  offered 


Digitized  by  LjOOQIC 


408    SuPEBiOR  &  Pittsburg  C.  Co.  v.  Davidovitch.    [19  Ariz. 

at  tlie  trial,  the  verdict  would  be  clearly  excessive.''  29  Cyc. 
904,  and  cases  note  63. 

The  proposed  evidence  tends  to  contradict  the  evidence  of- 
fered upon  the  same  subjects  by  the  plaintiff.  On  the  other 
hand,  the  proposed  evidence  is  rebutted  by  affidavits  offered 
by  the  plaintiff.  It  is  not  at  all  certain  that  the  proposed 
evidence,  if  offered  on  another  trial,  would  reduce  the  verdict, 
if  the  jury  believed  the  proposed  evidence  true;  neither  is 
it  convincingly  shown  that  such  proposed  evidence  actually 
exists.  The  trial  court  clearly  believed  that  the  preponder- 
ance of  the  evidence  was  with  the  plaintiff,  and  that  a  dif- 
ferent result  would  not  follow  from  a  new  trial.  In  this  I 
think  the  court  was  right.  The  appellate  court  is  not  justi- 
fied in  disturbing  an  order  of  the  lower  court  refusing  a  new 
trial,  unless  the  lower  court  has  by  its  order  clearly  abused 
the  discretion  given  to  it  in  such  matters.  Certainly  this 
record  discloses  no  abuse  of  discretion  in  this  particular. 

The  order  made  on  the  twentieth  day  of  May,  1916,  grant- 
ing to  the  defendant  a  new  trial  on  conditions  named  in  the 
order,  is  the  subject  of  a  bitter  attack  by  appellant.  Such 
attack  is  aimed  at  the  conditions  imposed.  The  only  harsh 
feature  of  the  order  of  which  complaint  is  made  is  the  re- 
quirement as  a  condition  precedent  to  a  new  trial  that  defend- 
ant advance  to  the  plaintiff  money  with  which  plaintiff  may 
pay  his  costs  incurred  on  a  new  trial.  The  evident  purpose 
of  the  order  was  to  place  within  the  reach  of  plaintiff  a  sum 
of  money  sufficient  to  meet  plaintiff's  necessary  costs  of  a 
new  trial.  The  order  does  not  require  the  defendant  to  de- 
liver the  money  so  advanced  to  the  absolute  possession  of  the 
plaintiff,  and  doubtless  if  the  defendant  had  been  sufficiently 
interested  and  so  requested,  the  court  would  have  made  the 
order  more  specific  by  designating  a  trustee  to  handle  the 
money  advanced  and  otherwise  hold  dominion  over  the  money 
as  a  fund  in  custody  of  the  court.  The  appellant  has  no 
grounds  for  complaint  of  the  terms  of  the  order  in  question, 
for  the  reason  it  by  its  silence  effectively  rejected  the  con- 
ditions prescribed.  No  possible  harm  in  the  circumstances 
could  overtake  appellant  by  means  of  the  conditions  attached 
to  the  order  made  on  May  20,  1916,  and  the  order  denying 
a  new  trial  became  effective  ten  days  after  the  order  of  May 
20, 1916,  was  entered,  viz.,  on  the  thirtieth  day  of  May,  1916 — 
on  that  date  the  motion  for  a  new  trial  was  overruled. 
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I  have  considered  all  other  questions  raised  by  the  appel- 
lant, and  a  question  presented  by  the  record  involving  plain- 
tiff's capacity  to  sue,  by  reason  of  a  probable  change  of  his 
status  from  that  of  alien  friend  to  that  of  alien  enemy,  tak- 
ing place  since  the  appeal  in  this  cause  was  perfected.  I  find 
no  reversible  error  in  the  record,  and  upon  the  whole  case,  I 
am  of  the  opinion  the  judgment  must  be  afBrmed. 

FRANKLIN,  0.  J.,  and  ROSS,  J.,  concur. 


[Civil  No.  1554.    FUed  Mareli  80,  1»18.] 
[171  Pac.  906.] 

ARIZONA  EASTERN  RAILROAD  COMPANY,  a  Corpo- 
ration,  Appellant,  v.  STATE,  Appellee. 

1.  OoNSTirnnoNAL  Law  —  Vaudity  of  Statutes  —  Oonstbuotiom  of 
CoNSTXTUTioN. — It  wlll  be  presumed  that  no  clause  of  the  Constitu- 
tion is  without  eifect,  and  the  constitutionality  of  a  statute  will  be 
determined  in  the  light  of  the  whole  Constitution. 

8.  BAnjtoAos  —  Yauditt  of  Statutes  —  Corporatiom  Commission. — 
Under  Constitution,  article  15,  sections  2,  3,  10,  the  exclusive  power 
of  control  oyer  railroads,  particularly  police  power,  is  not  given  to 
the  Corporation  Commission,  and  the  legislature  had  power  to  pass 
Civil  Code  of  1913,  paragraphs  2166,  2168,  prohibiting  and  provid- 
ing a  penalty  for  railways  running  trains  of  more  than  70  cars. 

[Afl  to  validity  of  regulation  by  public  service  commission  of 
extent  of  train  service  to  be  furnished  by  railroad,  see  note  in  Ann. 
Caa.  1917B,  1217.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    B.  C.  Stanford,  Judge.    Affirmed. 

Mr.  G.  P.  Bullard  and  Mr.  E.  S.  Ives,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  and  Mr.  B.  W. 
Kramer  and  Mr.  George  W.  Harben,  Assistant  Attorneys 
General,  for  the  State. 

FBANKLTN,  C.  J.— The  Bevised  Statutes  of  Arizona  (Civ. 
Code)  of  1913,  provide  as  follows: 
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"Par.  2166.  It  shall  be  unlawful  for  any  person,  firm, 
company  or  corporation,  operating  any  railroad  in  the  state 
of  Arizona,  to  run,  or  permit  to  be  run,  over  his,  their,  or 
its  line  of  road,  or  any  portion  thereof,  any  train  consisting 
of  more  than  seventy  freight,  or  other  cars,  exclusive  of 
caboose." 

"Par  2168.  Any  person,  firm,  association,  company,  or 
corporation,  operating  any  railroad  in  the  state  of  Arizona, 
who  shall  willfully  violate  any  of  the  provisions  of  this  act, 
shall  be  liable  to  the  state  of  Arizona  for  a  penalty  of  not  less 
than  one  hundred  dollars,  nor  more  than  one  thousand  dol- 
lars, for  each  offense;  and  such  penalty  shall  be  recovered, 
and  suits  therefor  brought  by  the  Attorney  General,  or  under 
his  direction,  in  the  name  of  the  state  of  Arizona,  in  any 
county  through  which  such  railway  may  be  run  or  operated, 
provided,  however,  that  this  act  shall  not  apply  in  cases  of 
engine  failures  between  terminals." 

The  Attorney  General  brought  a  suit  in  the  name  of  the 
state  of  Arizona  against  the  railroad  company  to  recover  a 
penalty  under  the  statute.  The  complaint,  in  substance, 
charged  the  railroad  company  with  willfully  operating  a  train 
between  certain  terminals  consisting  of  more  than  70  freight- 
cars  exclusive  of  the  caboose,  which  act  in  operating  said  train 
of  cars  was  not  the  result  of  an  engine  failure  or  failures 
between  terminals.  The  state  had  the  judgment  as  prayed, 
from  which  the  railroad  company  appeals.  Paragraph  2166, 
supra,  is  not  criticised  as  an  improper  subject  for  legislative 
action,  but  the  want  of  power  in  the  legislature  to  enact  the 
law  is  asserted  as  the  defense  of  appellant  to  the  suit;  the 
contention  being  that  under  section  3  of  article  15  of  the  Con- 
stitution the  exercise  of  such  governmental  power  vests  in  the 
Corporation  Commission  to  the  exclusion  of  any  other  agency 
of  government. 

In  the  case  of  State  v.  Tucson  Oas  d:  Electric  Co,,  15  Ariz. 
294,  138  Pac.  781,  this  court  had  occasion  to  consider  this 
provision  of  the  Constitution  with  reference  to  the  power  to 
fix  and  prescribe  just  and  reasonable  classifications  to  be  used 
and  just  and  reasonable  rates  and  charges  to  be  made  and 
collected  by  public  service  corporations  within  the  state  for 
services  rendered  therein.  It  was  there  determined  that  such 
power  was  by  the  instrument  vested  exclusively  in  the  Corpo- 
ration Commission,  but  it  is  obvious  that  such  a  determinar 
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tion  may  not  be  a  guide  to  the  solution  of  the  question  pre- 
sented in  this  record,  and,  in  resting  the  argument  upon  the 
mere  citation  of  that  case,  the  appellant  throws  no  light  upon 
other  provisions  of  the  Constitution  that  must  be  determina- 
tive of  the  matter  now  before  us.  If  it  can  be  prevented, 
no  clause,  sentence,  or  word  in  the  Constitution  shall  be  super- 
fluous, void,  or  insignificant;  it  being  the  duty  of  this  court 
as  an  expositor  to  make  a  construction  of  all  parts  of  the 
Constitution  together,  and  not  of  one  part  only.  It  was  ob- 
served by  the  great  Chief  Justice,  in  Marbury  v.  Madison, 
1  Cranch,  137,  2  L.  Ed.  60,  that  it  cannot  be  presumed  that 
any  clause  in  the  Constitution  is  without  effect,  and  a  con- 
struction which  would  lead  to  such  result  is  inadmissible, 
unless  the  language  of  the  Constitution  renders  it  imperative. 

The  appellant,  Arizona  Eastern  Railroad  Company,  is  a 
corporation  for  the  transportation  of  persons  and  property 
for  profit.  It  is  a  railway  heretofore  constructed  in  this  state. 
Section  10  of  article  15  of  the  Constitution  provides : 

''Railways  heretofore  constructed,  or  that  may  hereafter 
be  constructed,  in  this  state,  are  hereby  declared  public  high- 
ways, and  aU  railroad,  car,  express,  electric,  transmission, 
telegraph,  telephone,  or  pipe-line  corporations,  for  the  trans- 
portation of  persons,  or  of  electricity,  messages,  water,  oil, 
or  other  property  for  profit,  are  declared  to  be  common  car- 
riers and  subject  to  control  by  law.'' 

It  is  seen  tiiat  the  appellant  comes  within  the  declaration 
of  this  section.  Anyone  who  contends  that  this  provision  is 
not  to  have  its  full  measure  of  application  must  have  a  case 
that  comes  within  some  other  section  which  cuts  it  down,  or 
else  that  the  section  itself  is  so  repugnant  to  the  general  pur- 
view of  the  Constitution  that  it  can  be  given  no  rational  mean- 
ing. In  section  10,  supra,  no  concealment  of  the  meaning 
may  possibly  occur  by  reason  of  the  language  there  employed. 
It  is  plain  and  unambiguous.  Not  a  dubious  word  appears. 
The  general  intent  and  meaning  of  the  section  stands  out  in 
bold  relief.  A  railway  as  a  public  highway  and  a  railroad 
corporation  within  the  enumeration  of  corporations  classed 
as  common  carriers  is  subject  to  control  by  law.  If  there 
be  a  prohibition  or  limitation,  then,  upon  the  exercise  of  this 
control,  we  must  find  the  particular  clause  which  subjects 
it  to  a  limitation  or  qualification.  We  have  in  this  section  a 
general  intention  expressed  in  the  instrument,  but  if  in  any 
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other  parts  we  find  a  particular  intention  expressed  which 
is  incompatible  with  this  general  intention,  the  particular 
intention  is  to  be  considered  in  the  nature  of  an  exception. 
The  particular  intent  incompatible  with  the  general  intent 
will  be  treated  as  an  exception;  the  general  intent  being  re- 
strained to  that  extent  only  as  may  be  imperatively  necessary 
to  the  fitness  of  the  matter  contained  in  the  exception. 

In  the  Tucson  Gas  &  Electric  Company  case,  we  found  a 
particular  intent  in  the  matter  of  prescribing  classifications, 
rates,  and  charges  to  be  made  and  collected  by  public  service 
corporations  contained  in  section  3  which  was  incompatible 
with  the  general  intent  found  in  section  10 ;  that  the  authority 
of  the  Corporation  Commission  to  prescribe  classifications, 
rates,  and  charges  under  said  section  is  exclusive.  Constru- 
ing the  various  sections  of  article  15  of  the  Constitution  to- 
gether, and  looking  at  the  language  employed  with  a  regard 
to  the  general  purview  of  the  instrument,  no  other  construc- 
tion is  possible  if  its  several  provisions  are  to  be  harmonized 
and  made  into  a  workable  instrumentality.  But  it  by  no 
means  f oUows  that  such  an  interpretation  calls  for  an  expres- 
sion that  the  people  have  surrendered  all  governmental  power 
over  all  corporations  as  they  are  classified  either  as  public 
service  corporations,  common  carriers,  or  public  highways. 
Yet,  if  the  view  pressed  upon  this  court  by  the  appellant  is 
to  prevail,  it  naturally  follows  that  the  extent  and  elasticity 
of  the  power  conferred  upon  the  Corporation  Commission  in 
section  3  is  subversive  of  all  legislative  control  whatsoever, 
and  this  regardless  of  other  provisions  to  be  found  in  the 
Constitution  bearing  upon  the  matter;  that,  by  construction, 
section  10  is  so  much  Dead  Sea  fruit  turning  to  ashes  upon 
the  lips.  It  is  perfectly  clear  that  no  such  meaning  can  be 
deduced  from  article  15  if  it  be  articulated  and  a  general 
purview  of  its  provisions  obtained.  It  will  be  observed  by 
section  2  that  corporations  are  classified  as  public  service 
corporations : 

**Sec.  2.  All  corporations  other  than  municipal  engaged 
in  carrying  persons  or  property  for  hire;  or  in  furnishing 
gas,  oil,  or  electricity  for  light,  fuel  or  power ;  or  in  furnish- 
ing water  for  irrigation,  fire  protection,  or  other  public  pur- 
poses; or  in  furnishing,  for  profit,  hot  or  cold  air  or  steam 
for  heating  or  cooling  purposes ;  or  in  transmitting  messages 
or  furnishing  public  telegraph  or  telephone  service,  and  all 
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corporations  other  than  municipal,  operating  as  common  car- 
riers, shall  be  deemed  public  service  corporations." 

In  section  3  follows  an  enumeration  of  the  powers  and 
duties  of  the  Corporation  Commission  with  reference  to  this 
class  of  corporations.  In  section  10,  railways  are  declared 
to  be  public  highways,  and  after  this  declaration  follows  an 
enumeration  of  certain  corporations — a  railroad  corporation 
being  included — which  are  declared  to  be  common  carriers 
and  subject  to  control  by  law. 

Compared  with  section  2,  in  section  10  different  words  are 
used.  There  is  a  different  nomenclature  used  in  placing  these 
corporations  in  the  different  classes.  The  natural  presump- 
tion would  be  that  the  difference  in  language  and  in  nomen- 
clature was  intended  to  express  different  ideas ;  each  class  to 
be  governed  by  a  separate  purpose  and  to  promote  a  particu- 
lar object  in  view.  The  change  of  the  form  of  expression  in 
the  two  sections,  in  view  of  the  entire  enactment  in  which  they 
occur,  can  indicate  nothing  else  than  a  purpose  to  differentiate 
or  change  the  meaning  of  the  two  sections.  It  is  reasonably 
apparent  from  a  consideration  of  the  language  of  sections  2 
and  3  that  the  idea  there  prevailing  is  the  public  service  cor- 
poration, with  those  functions  of  the  corporation  uppermost 
which  are  called  into  activity  and  pertinent  to  its  contact  with 
the  public.  In  short,  the  transaction  of  its  business  with  the 
public. 

^^Sec.  3.  The  Corporation  Commission  shall  have  full 
power  to,  and  shall  prescribe  just  and  reasonable  classifica- 
tions to  be  used,  and  just  and  reasonable  rates  and  charges 
to  be  made  and  collected,  by  public  service  corporations  within 
the  state  for  service  rendered  therein,  and  make  reasonable 
rules,  regulations,  and  orders,  by  which  such  corporations 
shaU  be  governed  in  the  transaction  of  business  within  the 
state,  and  may  prescribe  the  forms  of  contracts  and  the  sys- 
tems of  keeping  accounts  to  be  used  by  such  corporations  in 
transacting  such  business,  and  make  and  enforce  reasonable 
rules,  regulations,  and  orders  for  the  convenience,  comfort, 
and  safety,  and  the  preservation  of  the  health  of  the  em- 
ployees and  patrons  of  siLch  corporation.  ..."  (Italics 
ours.) 

The  language  of  the  fore  part  of  this  section  is  mandatory 
and  compelling.  The  after  part  is  permissive  and  discre- 
tionary.   To  prescribe  classifications,  rates,  and  charges  of 
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public  service  corporationa  is  the  duty,  and  the  exclusive  duty^ 
of  the  Corporation  Commission.  Following  this  expression 
of  duty  is  the  sentence  **and  make  reasonable  rules,  regula- 
tions and  orders  by  which  such  corporations  shall  be  governed 
in  the  transaction  of  business  within  the  state."  If  a  man 
cannot  be  known  from  himself,  we  speak  in  the  popular 
phrase,  then  he  may  be  known  from  his  associates.  So  with 
a  word  or  sentence  in  the  Constitution  or  statute ;  the  mean- 
ing of  such  a  word  or  phrase,  if  it  be  doubtful,  may  be  ascer- 
tained by  reference  to  the  meaning  of  words  or  phrases  asso- 
ciated with  it.  If  such  happen  to  be  dubious,  the  meaning 
may  be  established  by  the  context,  or  by  comparing  them  with 
other  words  or  sentences  in  the  same  instrument.  The  rules 
of  interpretation  furnish  some  fixed  standard  by  which  to 
measure  these  things,  to  measure  power  and  to  limit  pro- 
hibition. 

It  is  noted  in  the  first  part  of  section  3  that  the  full  power 
given  to  the  Corporation  Commission  to  make  reasonable 
rules,  regulations,  and  orders  by  which  public  service  corpo- 
rations shall  be  governed  in  the  transaction  of  business  within 
the  state  is  a  grant  in  general  terms,  and  is  associated  with 
and  directly  follows  the  full  power  to  prescribe  classifica- 
tions, rates,  and  charges,  which  is  a  specific  power  granted 
in  particular  terms  and  directly  related  to  the  subject  matter 
of  the  transaction  of  its  business  by  a  public  service  corpo- 
ration. Whether,  if  there  be  doubt  as  to  the  extent  of  the 
power  thereby  granted  in  general  terms,  such  doubt  may  be 
reasonably  resolved  by  considering  the  two  grants  of  power 
together,  one  specific  and  the  other  general,  under  the  maxim 
noscitvr  a  socUs,  or  within  the  rule  governing  the  con- 
struction of  statutes  that  general  terms  following  particular 
ones  must  be  tied  to  and  made  only  to  apply  to  such  things 
as  are  ejusdem  generis  with  those  comprehended  in  the  specifi- 
cations, is  a  matter  yet  subject  to  conjecture.  The  case  at 
bar  requires  no  solution  of  the  question  whether  this  grant  of 
general  power  covers  more  or  less  ground  than  is  reasonably 
necessary  and  proper  to  effectuate  the  objects  of,  and  give 
full  effect  and  vitality  to,  the  grant  of  specific  power.  We 
merely  glance  in  at  the  door,  because  the  facts  of  this  case 
require  no  critical  survey  of  the  contents  of  the  room.  But 
we  are  clearly  of  the  opinion  that  the  general  powers  granted 
imperatively  in  the  first  part  of  section  3  have  not  the  same 
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meaning  and  purpose  which  is  contained  in  the  permissive 
power  granted  to  the  Corporation  Commission  to  make  and 
enforce  reasonable  rules,  regulations,  and  orders  for  the  con- 
venience, comfort,  and  safety,  and  the  preservation  of  the 
health  of  the  employees  and  patrons  of  public  service  corpo- 
rations, which  grant  of  power  is  contained  in  the  last  part 
of  the  section.  That  these  two  grants  of  power  not  only 
admit  of  but  demand  two  separate  senses.  If,  by  construc- 
tion, the  first  general  grant  is  made  to  cover  all  power  what- 
soever, and  be  exclusive  of  any  other  agency,  then  the  spe- 
cific exclusive  power  to  prescribe  classifications,  rates,  and 
charges  is  superfluous,  as  is  also  the  permissive  authority 
given  to  make  and  enforce  reasonable  rules,  regulations,  and 
orders  for  the  convenience,  comfort,  and  safety,  and  the  pres- 
ervation of  the  health  of  the  employees  and  patrons  of  the 
public  service  corporations.  It  must  likewise  follow  as  a  nat- 
ural sequence  that  section  10  of  article  15  of  the  Constitution 
is  also  a  superfluity;  that  the  words  designating  railways  as 
public  highways,  and  railroad  corporations  as  common  car- 
riers, and  subjecting  them  to  the  control  of  the  law,  are  the 
mere  skins  of  thought  with  no  body  or  meaning  whatsoever; 
that  the  entire  section  is  an  exotic  encumbering  the  ground 
of  the  Constitution,  and  not  a  plant  indigenous  to  its  soil. 
We  are  not  called  upon,  nor  is  this  court  permitted,  to  in- 
volve its  provisions  with  an  incongruity  which  must  result  in 
so  manifest  an  absurdity.  By  comparing  the  commanding 
words  employed  in  the  first  part  of  section  3  with  the  per- 
missive words  found  in  the  last  part  thereof,  and  measuring 
them  by  the  extent  of  power  reserved  in  section  10  to  the 
legislative  branch  of  the  government,  we  are  thus  afforded 
opportune  and  helpful  indication  that  the  grant  of  power 
contained  in  the  first  part  of  section  3  is  not  to  be  applied 
without  some  limitation.  It  is  perfectly  clear  that  neither  by 
direct  language,  nor  by  any  necessary  implication,  from  the 
powers  granted  to  the  Corporation  Commission  in  section  3, 
is  the  police  power  in  this  state  over  a  railway  as  a  public 
highway,  or  over  a  railroad  corporation  as  common  carrier, 
vested  exclusively  in  the  Corporation  Commission.  It  is 
equally  clear  that  this  power  of  the  state  over  a  railway  as 
a  public  highway,  and  over  a  railroad  corporation  as  a  com- 
mon carrier,  may,  by  a  plain  mandate,  and  in  the  emphatic 
language  of  the  Constitution,  be  exercised  by  the  law-making 
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department  of  the  govemment.    This  is  the  extent  of  the 
matter  that  must  now  be  determined. 

That  the  statute,  in  this  ease  attacked  for  want  of  power 
in  the  legislature  to  enact  it,  has  a  substantial  relation  to  an 
object  as  to  which  the  state  is  competent  to  legislate  under 
its  police  power  is  not  questioned,  and  the  exercise  of  that 
power  by  the  legislature,  being  nowhere  denied  in  the  Con- 
stitution, but  expressly  sanctioned  and  reserved  by  the  in- 
strument to  the  legislative  department,  it  follows  that  the 
judgment  of  the  superior  court  must  be  affirmed  It  is  so 
ordered. 

BOSS,  J.,  concurs. 

CUNNINGHAM,  J.  (Concurring  Specially).— Paragraph 
2166,  Eevised  Statutes  of  Arizona  (Civ.  Code)  of  1913,  at- 
tacked in  this  appeal  on  the  grounds  of  constitutional  in- 
validity owing  to  a  lack  of  power  in  the  legislature  to  enact, 
is  in  effect,  if  valid,  a  restriction  upon  the  charter  rights 
granted  the  appellant  by  the  general  law  of  its  organization. 
Subdivisions  (12)  and  (14)  of  paragraph  2151  of  chapter  4, 
title  9,  of  the  Bevised  Statutes  of  Arizona  (Civ.  Code)  of 
1913,  grant  to  railroad  corporations  organized  thereunder 
power: 

(12)  ''To  establish,  execute  and  enforce  all  useful  and 
proper  rules  and  regulations  for  the  management  of  their 
trains  and  business,  and  to  secure  the  comfort,  safety  and 
good  behavior  of  their  passengers,  employees  and  agents'*; 
and  (14)  "such  corporations  shall  have  such  further  powers 
as  may  be  necessary  to  enable  them  to  exercise  and  enjoy, 
fully  and  completely,  the  powers  granted  by  this  title,  and 
generally  all  such  powers  as  are  usually  conferred  upon,  re- 
quired and  exercised  by  railroad  companies.** 

Paragraph  2150,  Id.: 

"...  And  generally  for  the  purpose  of  constructing  and 
maintaining  and  operating  said  railroad  .  .  .  and  carrying 
on  their  business,  said  corporations  shall  have  and  possess  all 
the  rights,  powers,  and  privileges  which  are  enjoyed  by  nat- 
ural persons.'* 

The  matter  of  the  number  of  cars  making  up  a  train  moved 
over  a  railroad  is  a  matter  pertaining  to  the  operation  of 
trains,  and  principally  concerns  the  corporation  and  its  em- 
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ployees.  The  public  interests  are  only  remotely  affected  by 
the  len^h  of  the  trails  moved.  A  natural  person  operating 
a  railroad  would  certainly  have  the  right,  power,  and  privi- 
lege, unless  restricted  by  law,  to  order  made  up  a  train  con- 
sisting of  any  number  of  cars,  and  require  such  train  to  be 
moved  over  his  railroad  to  the  desired  destination. 

No  pretense  is  made  that  the  Corporation  Commission  is 
granted  power  under  section  3  of  article  15  of  the  Constitu- 
tion to  make  rules,  regulations,  and  orders  which  have  the 
effect  of  altering,  amending,  or  repealing  the  charter  rights 
or  powers  of  public  service  corporations.  Section  2,  article 
14,  State  Constitution,  reserves  to  the  legislative  power  of 
the  state  the  exclusive  right  to  interfere  with  the  charter 
powers  of  corporations  formed  under  general  law,  as  follows : 

'*  .  .  .  Laws  relating  to  corporations  may  be  altered, 
amended,  or  repealed  at  any  time,  and  all  corporations  doing 
business  in  the  state  may,  as  to  such  business,  be  regulated, 
limited,  and  restrained  by  law." 

Hence  the  charter  rights  of  railroad  corporations  organ- 
ized under  the  provisions  of  chapter  4  of  title  9  of  the  Re- 
vised Statutes  of  Arizona  of  1913,  to  move  trains  composed 
of  any  number  of  cars,  was  subject  to  regulation,  limitation, 
or  restraint  by  law.  The  agency  prescribing  the  **law*'  pro- 
viding the  regulation,  limitation,  or  restraint  to  which  the 
general  incorporating  laws  are  subject,  of  which  the  corpora- 
tion had  notice  at  the  time  of  its  organization,  is  definitely 
ascertained  by  reference  to  section  14  of  article  I4  of  the 
State  Constitution,  reading  as  follows: 

**This  article  shall  not  be  construed  to  deny  the  right  of 
the  legislative  power  to  impose  other  conditions  upon  corpo- 
rations than  those  herein  contained." 

Section  1,  article  4,  of  the  State  Constitution  expressly  con- 
fines the  exercise  of  the  legislative  power  of  government  to 
a  legislature,  with  a  reserved  power  in  the  people  to  pro- 
pose laws  and  amendments  to  the  Constitution  and  to  enact 
or  reject  such  laws  and  amendments  at  the  polls,  independ- 
ently of  the  legislature.  Hence  the  power  of  the  legislature 
to  enact  paragraphs  2166  and  2168,  prescribing  a  regulation 
limiting  the  power  of  the  appellant  corporation  in  the  opera- 
tion of  its  freight  trains  with  regard  to  the  number  of  cars 
composing  such  trains,  and  prescribing  a  penalty  for  a  viola- 
tion of  such  regulation^  is  a  valid  exercise  of  legislative  au- 
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thority  reserved  in  the  government.  This  power  is  reserved 
to  be  exercised  only  by  the  legislative  power  of  the  govern- 
ment. The  power  is  not  reserved  to  be  exercised  by  the  Cor- 
poration Commission,  but  by  the  legislative  power  alone.  The 
intimate  relation  of  the  public  to  the  acts  regulated  by  para- 
graphs 2166,  which  would  bring  the  regulation  within  the 
police  power  to  make,  is  absent  from  this  case,  but  ample 
power  is  held  in  reserve  by  the  constitutional  provisions  in- 
dicated to  authorize,  and  does  authorize,  the  enactments  in 
question  by  the  legislature. 

I  concur  in  the  order  of  the  court,  but  I  do  not  concur  in 
placing  the  authority  of  the  legislature  to  enact  the  law  upon 
the  police  power  of  government.  I  prefer  to  base  the  legis- 
lation upon  the  powers  expressly  reserved,  and  to  hold  the 
exercise  of  the  powers  so  clearly  falling  within  the  constitu- 
tional reservations.    The  judgment  should  be  affirmed. 


[GiTil  No.  1579.    FUed  March  80,  1918.] 
[171  Pac.  910.] 

McKEE'S   CASH    STORE,   a   Corporation,   Appellant^   v. 
MARIA  0.  OTERO  and  C.  W.  McKEE,  AppeUees. 

1.  Corporations — Principal  and  Agent— Mutual  Liabilities — ^Lease. 

If  lessee  was  acting  for  a  corporation,  but  executed  the  inBtrument 
in  his  own  name,  covenanting  personally  to  paj  the  rent  as  between 
him  and  the  lessor,  he  is  liable  for  rent,  and  the  corporation,  being 
the  real  principal,  is  also  liable  therefor,  although  its  name  does 
not  appear  upon  the  face  of  the  instrument. 

2.  Landlord  and  Tenant — Liability  of  Lessee  fob  Payment  of  Rent 

— Assignment. — Where  lessee  contracts  individually  and  assigns 
the  lease  to  a  corporation,  the  liability  of  lessee  for  payment  of  rent 
rested  on  privity  of  contract  which  did  not  terminate  on  the  assign- 
ment of  lease  which  merely  terminated  the  privity  of  estate,  and  it 
matters  not  that  lessor  accepted  assignee  and  collected  rent  from  it. 
[As  to  the  assignment  of  leases  and  the  respective  rights  and  lia- 
bilities of  the  lessor,  assignee  and  assignor  thereafter,  see  note  in 
10  Am.  St  Bep.  910.] 

3.  Landlord  and  Tenant — Lease — Actions  for  Bent — Joint  Lubility 

OF  Assignee  and  Lessee. — Where  there  is  a  joint  liability  of  lessee 
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and  hu  assignee  for  the  payment  of  rent  under  covenant  of  the  lease, 
the  lessor  may  pursue  his  remedy  against  both  at  the  same  time. 

4.  Landlobd    ani>    Tenant — Lsa.se — Assignment — ^Liabiutt   of    As- 

signee FOB  Rent. — The  liability  of  the  assignee  of  a  lease  is  based 
upon  the  leasehold  interest,  and  attaches  by  privity  of  estate,  and 
continues  not  only  during  actual  possession  of  premises,  but  until 
termination  or  reassignment  of  lease. 

5.  Appeal  and  Ebbob^Invited  Ebbob. — Where  the  trial  judge  was  led 

into  the  error  of  submitting  a  question  of  law  to  the  jury  by  stipu- 
lation  between  the  attorneys,  such  error  forms  no  basis  for  complaint 
by  one  of  the  parties  to  the  stipulation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    F.  H.  Lyman,  Judge.    Affirmed. 

Mr.  George  J.  Stoneman,  for  Appellant. 

Mr.  C  F.  Ainsworth  and  Mr.  Fred  Blair  Townsend,  for 
Appellees. 

FRANKLIN,  C  J.— The  appellee  Maria  0.  Otero  brought 
this  suit  to  recover  of  the  appellant,  McKee's  Cash  Store,  and 
appellee,  C.  W.  McKee,  the  rent  for  an  unexpired  term  of  a 
written  lease,  said  lease  being  for  a  term  of  five  years,  from 
April  1,  1913,  to  April  1,  1918.  The  cause  was  tried  to  a 
court  and  jury,  and  at  the  close  of  the  testimony  the  court, 
on  its  own  motion,  directed  a  verdict  for  the  plaintiff  against 
both  defendants,  and  submitted  to  the  jury,  on  the  stipula- 
tion of  the  attorneys  for  the  defendants,  the  question  which 
of  said  defendants  was  primarily  liable  to  the  plaintiff  for 
the  payment  of  said  judgment.  The  verdict  of  the  jury  be- 
ing that  McKee 's  Cash  Store  was  primarily  liable,  the  judg- 
ment was  entered  accordingly.  McKee 's  Cash  Store  appeals. 
The  question  in  this  case  is  whether,  as  between  the  appellee 
Maria  0.  Otero  and  McKee 's  Cash  Store,  the  latter  is  liable 
for  the  payment  of  the  rent.  The  lease  was  in  writing  and 
purported  on  its  face  to  be  made  by  C.  W.  McKee  with  Maria 
0.  Otero.  It  is  a  simple  non-negotiable  contract.  There  is 
no  covenant  in  the  lease,  nor  is  there  any  statutory  provision 
restraining  an  assignment  of  the  lease. 

The  uncontradicted  testimony  shows  that  McKee 's  Cash 
Store  was  a  corporation  engaged  in  carrying  on  a  grocery 
business  in  the  city  of  Phoenix.    It  occupied  the  Talbot 
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Building  at  the  comer  of  First  Avenue  and  Adams  Street. 
It  was  a  family  concern,  consisting  of  a  father  and  two  sons. 
H.  A.  McEee,  the  father,  was  president,  C.  W.  McKee  vice- 
president  and  general  manager,  and  G.  E.  McEee  the  secre- 
tary. C.  W.  McKee  practically  controlled  the  business.  In 
the  business  transactions,  the  corporation  sometimes  used  the 
corporate  name  and  sometimes  the  name  of  C.  W.  McKee. 
The  corporation  had  added  other  lines  to  its  stock,  and  this 
enlarged  business  required  additional  space.  Mrs.  Otero 
owned  a  building  on  Adams  Street  in  the  rear  of  the  one  the 
corporation  occupied,  and  it  decided  to  lease  these  adjoining 
premises  from  her.  The  negotiations  for  the  lease,  which 
finally  resulted  in  the  execution  of  the  instrument  upon  which 
this  suit  is  based,  were  carried  on  between  Arthur  M.  Otero 
as  agent  for  Mrs.  Otero  and  C.  W.  McKee  as  agent  for  the 
McKee 's  Cash  Store.  It  was  known  to  the  parties  that  McKee 
was  contracting  as  agent  for  McKee 's  Cash  Store. 

After  the  execution  of  the  lease  on  March  11,  1913,  C.  W. 
McKee  in  writing  on  the  back  of  the  instrument  formally  as- 
signed the  leasehold  interest  to  McKee 's  Cash  Store.  The 
term  commenced  April  1,  1913,  and  on  or  about  that  day 
the  corporation  went  into  possession  of  the  leased  premises. 
This  was  done  with  the  full  knowledge  of  the  circumstances 
on  the  part  of  all  the  directors  and  stockholders  of  the  cor- 
poration. The  corporation  thereafter  occupied  the  premises, 
with  the  exception  of  a  certain  portion  which  it  sublet  to 
another  person.  This  sublease  was  made  for  the  corporation 
in  the  name  of  C.  W.  McKee.  At  the  stipulated  times  the 
corporation  paid  to  Mrs.  Otero  the  rent,  and  also  collected 
and  received  for  its  own  use  the  rental  from  the  subtenant. 
This  continued  until  February  1,  1916,  when  the  McKee 's 
Cash  Store,  without  any  reassignment,  vacated  and  abandoned 
the  premises  and  refused  to  pay  rent  thereafter.  On  July 
31,  1914,  A.  D.  Stewart  bought  some  of  the  capital  stock 
and  became  an  oflScer  of  the  corporation.  After  the  premises 
were  vacated  the  controversy  arose  as  to  who  was  bound  by 
the  lease  because  Mr.  Stewart  had  not  known  what  took  place 
prior  to  July  31,  1914,  when  he  became  interested  in  the 
business. 

The  complaint  was  drawn  upon  the  theory  that  C.  W. 
McKee  leased  the  property  individually,  and  thereafter  as- 
signed the  leasehold  estate  to  the  McKee 's  Cash  Store.    Upon 
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the  facts  of  this  case,  however,  the  liability  of  the  defendants 
is  so  plain  in  either  of  two  aspects  presented  by  the  testi- 
mony that  we  should  be  astute  to  uphold  the  judgment  of 
the  superior  court.  If  McKee,  in  executing  the  lease,  was 
acting  for  and  on  behalf  of  the  corporation,  nevertheless  he 
executed  the  instrument  in  his  own  name,  covenanting  per- 
sonally to  pay  the  rent,  and  as  between  him  and  the  lessor 
he  is  liable  for  the  payment  of  the  rent.  But,  the  corpora- 
tion being  the  real  principal  and  the  party  for  whose  benefit 
the  contract  was  made,  it  is  also  liable  for  the  rent.  The 
highly  technical  rule  that  those  persons  only  can  be  charged 
who  appear  upon  the  face  of  the  instrument  to  be  parties  to 
it  does  not  obtain  here.  Arizona  Life  Ins.  Co.  v.  LindeU,  15 
Ariz.  471,  140  Pac.  60.  Mr.  Justice  HOLMES,  in  Byington 
V.  Simpson,  134  Mass.  169,  45  Am.  Rep.  314,  said : 

"Whatever  the  original  merits  of  the  rule  that  a  party  not 
mentioned  in  a  simple  contract  in  writing  may  be  charged 
as  a  principal  upon  oral  evidence,  even  where  the  writing 
gives  no  indication  of  an  intent  to  bind  any  other  person  than 
the  signer,  we  cannot  reopen  it,  for  it  is  as  well  settled  as 
any  part  of  the  law  of  agency." 

Mechem  says:  **For  the  purpose  of  identifying  the  princi- 
pal, parol  evidence  may  be  admitted.  It  does  not  violate  the 
principle  which  forbids  the  contradiction  of  a  written  agree- 
ment by  parol  evidence,  nor  that  which  forbids  the  dischar- 
ging of  a  party  by  parol  from  the  obligations  of  his  written 
contract.  The  writing  is  not  contradicted,  nor  is  the  agent 
discharged;  the  result  is  merely  that  an  additional  party  is 
made  liable."    Paragraph  1733,  Mechem  on  Agency. 

See,  also,  Tiffany  on  Landlord  and  Tenant,  par.  57b,  and 
par.  181e. 

''It  is  no  contradiction  of  a  contract  which  is  silent  as  to 
the  fact  to  prove  that  a  party  is  acting  therein  not  on  his 
own  behalf,  but  for  another.  'This  does  not  deny,'  said 
Parke,  B.,  'that  it  is  binding  on  those  whom  on  the  face  of 
it,  it  purports  to  bind;  but  shows  that  it  also  binds  another, 
by  reason  that  the  act  of  the  agent  in  signing  the  agreement 
in  pursuance  of  his  authority  is,  in  law,  the  act  of  the  princi- 
pal."   Bishop  on  Contracts,  par.  1084. 

In  these  circumstances  there  is  a  double  obligation,  although 
there  can  be  but  one  satisfaction.  In  the  other  aspect  of  the 
case,  if  McEee  contracted  this  lease  individually  and  assigned 
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the  leasehold  estate  to  the  McKee's  Cash  Store,  the  liability 
of  the  defendants  to  plaintiff  is  not  substantially  different 
than  if  the  lease  had  been  executed  in  the  name  of  C.  W. 
McEee  individually,  but  in  fact  for  the  McKee's  Cash  Store 
as  principal. 
Mr.  Washburn  sums  up  the  doctrine  in  question  as  follows : 
''There  is  an  important  distinction  to  be  observed  between 
express  and  implied  covenants  in  a  lease  since  one  who  enters 
into  an  express  covenant  remains  bound  by  it,  though  the 
lease  be  assigned  over,  while  such  as  are  implied  are  coexten- 
sive only  with  the  occupation  of  the  premises ;  the  lessee,  for 
instance,  not  being  liable  under  his  implied  covenant  for  rent 
after  his  assignment  to  another,  and  the  acceptance  of  rent 
by  the  lessor  from  the  assignee.  The  lessee  remains  liable 
upon  his  express  covenant  to  pay  rent,  notwithstanding  his 
having  assigned  his  lease  with  the  lessor's  assent,  and  the 
lessor  may  have  accepted  rent  from  the  assignee.  The  lessor, 
in  such  case,  may  sue  the  lessee,  or  his  assignee,  or  both,  at 
his  election  and  at  the  same  time  though  he  can  have  but  one 
satisfaction.  The  lessee  continues  liable  upon  his  personal 
covenant,  in  the  nature  of  a  surety  for  his  assignee,  who  is 
ultimately  liable  to  him  for  the  amount  paid  by  him.  But 
the  liability  of  a  lessee  upon  the  implied  covenants  in  his 
lease  continues  only  so  long  as  he  holds  the  estate,  where  he 
assigns  with  the  consent  of  the  lessor,  and  depends  upon  the 
privity  of  estate.  This  is  true  in  respect  to  assignees,  both 
as  to  express  and  implied  covenants,  and  their  liability  ceases 
with  the  privity  of  estate  between  them  and  the  lessors.  Such 
assignee,  therefore,  is  not  liable  for  any  breach  committed  be- 
fore he  became  assignee,  nor  for  any  such  breach  occurring 
after,  he  has  parted  with  the  estate  and  possession  to  a  new 
assignee,  although  he  did  this  for  the  very  purpose  of  escap- 
ing such  liability,  because  by  so  doing  he  destroys  the  privity 
of  estate  on  which  it  depends."  Washburn  on  Real  Prop- 
erty, 4th  ed.,  pp.  493,  494. 

The  lease  contained  an  express  covenant  to  pay  rent,  and 
the  liability  of  the  lessee  rests  on  privity  of  contract  which 
did  not  terminate  on  the  assignment  of  the  lease.  The  as- 
signment merely  terminated  the  privity  of  estate,  and,  this 
being  so,  it  matters  not  if  the  lessor  accepted  the  assignee 
as  such  and  collected  the  rents  from  it.  There  was  a  joint  lia- 
bility of  the  assignee  and  lessee,  and  the  lessor  had  the  right 
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to  pursue  his  remedy  against  both  at  the  same  time,  though, 
of  course,  with  but  one  satisfaction.  See  McBee  v.  Sampson 
(C.  C),  66  Fed.  416;  Whetstone  v.  McCartney,  32  Mo.  App. 
430;  People  v.  Oermam.  Bank,  126  App.  Div.  231,  110  N.  Y. 
Supp.  291;  ScUesinger  v.  Perper,  70  Misc.  Rep.  250,  126 
N.  Y.  Supp.  731. 

The  liability  of  C.  W.  McEee  attaches  by  privity  of  con- 
tract, and  the  assignment  to  McEee 's  Cash  Store  containing 
no  express  condition  on  its  part  to  pay  the  rents  reserved 
for  the  term,  its  liability  attaches  by  privity  of  estate.  The 
right  to  enjoy  the  leasehold  interest  as  distinguished  from 
the  actual  possession  of  the  premises  is  the  principle  upon 
which  rests  the  assignee's  liability  to  the  lessor.  In  Moline 
V.  Portland  Bretving  Co.,  73  Or.  532,  144  Pac.  572,  the  court 
said: 

''The  assignee  of  the  lease  becomes  liable  for  the  rent  by 
reason  of  the  privity  of  estate,  and  not  by  reason  of  the  occu- 
pancy of  the  premises;  and  by  mere  abandonment  thereof 
he  cannot  escape  liability." 

See,  also,  McLean  v.  CaldweU,  107  Tenn.  138,  64  S.  W.  16 ; 
Chicago  Attachment  Co.  v.  Davis  Setuing  Machine  Co.  (111.), 
25  N.  E.  669;  Bonetti  v.  Treat,  91  Cal.  223,  14  L.  R.  A.  151, 
27  Pac.  612. 

If  the  McEee 's  Cash  Store,  as  assignee,  wished  its  liability 
to  pay  rent  to  continue  only  during  its  actual  possession  of 
the  premises,  it  shoidd  have  reassigned  the  lease  as  well  as 
abandoned  the  possession.  By  so  doing  the  privity  of  estate 
would  have  terminated.  If  appellant  had  been  in  possession 
of  the  premises  when  the  rent  accrued,  the  presumption 
would  have  been  that  it  occupied  under  the  lease.  The  rule 
being  that  when  a  person  other  than  the  lessee  is  in  posses- 
sion of  leased  premises  when  the  rent  accrues,  or  has  occu- 
pied the  whole  of  the  unexpired  term  of  the  lease,  in  an  action 
by  the  lessor  to  recover  rent  from  such  person,  the  presump- 
tion is  that  the  occupancy  is  under  an  assignment  of  such 
lease.  Such  presumption,  however,  is  rebuttable,  and  may 
be  overthrown  by  showing  a  different  relation  exists  between 
the  occupant  and  lessee.  One  of  the  leading  cases  to  this 
effect  is  Bedford  v.  Terhune,  30  N.  Y.  453,  86  Am.  Dec.  394. 
See,  also,  Leadbetter  v.  Pewtherer,  61  Or.  168,  Ann.  Cas. 
1914B,  464,  121  Pac.  799;  McAdam  on  Landlord  and  Tenant, 
p.  554;  24  Cyc.  1181,  1222;  1  Tiffany  on  Landlord  and  Ten- 
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ant,  p.  950.  While  such  a  presumption  would,  perhaps,  not 
exist  under  the  facts  of  this  case,  the  McKee's  Cash  Store 
having  abandoned  the  premises  before  the  rent  in  suit  accrued, 
nevertheless  the  fact  that  the  corporation  went  into  posses- 
sion of  the  premises  at  the  beginning  of  the  term,  paid  the 
rents  to  the  lessor,  and  received  the  rents  from  a  subtenant 
during  its  occupancy,  woidd  not  detract  from  the  positive 
testimony  of  C.  W.  McKee  that  he  assigned  the  lease  to  the 
corporation  and  put  it  into  possession  of  the  property  under 
the  lease  and  its  assignment,  but  rather  tend  to  corroborate 
his  testimony. 

We  can  entertain  no  doubt  that  on  either  of  the  grounds 
stated  the  uncontradicted  testimony  showed  a  liability  on  the 
part  of  both  defendants  to  appellant.  A  contrary  verdict 
would  find  no  substantial  support  in  the  evidence.  As  be- 
tween the  defendants  G.  W.  McEee  and  the  McKee's  Cash 
Store,  the  liability  of  McEee  was  in  the  nature  of  a  surety 
for  the  corporation;  the  latter  being  ultimately  liable  to  Mc- 
Eee for  any  amount  paid  by  him,  whether  as  agent  for  his 
principal  or  as  assignor  for  his  assignee. 

The  trial  judge  was  led  into  the  error  of  submitting  a  pure 
question  of  law  to  the  jury  by  stipulation  between  the  attor- 
neys for  the  defendants.  If  in  doing  this  error  was  com- 
mitted, it  affords  no  basis  for  complaint  by  one  of  the  parties 
to  the  stipulation. 

Upon  the  whole  case,  the  judgment  is  rights  and  ought  to 
be  affirmed.    It  is  so  ordered. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


On  liability  of  lessee,  sublessee,  or  assignee  for  rent  aeeming  after 
assignment  or  sublease,  see  note  in  52  Ii.  R.  A.  (N.  B.)  968. 

On  liability  of  assignee  of  leasehold  for  rent,  see  note  in  14  la.  K.  A« 
161. 
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[Civil  No.  1565.    FUed  Mareb  30,  1918.] 
[171  Pac.  992.] 

OEOBOE  KIEKLAND  and  J.  R.  WILLIAMS,  as  Copartners 
Doing  Business  Under  the  Firm  Name  and  Style  of 
KIKKLAND  ft  WILLIAMS,  and  WILLIAMS  &  KIRK- 
LAND,  Defendants,  GEORGE  KIBKLAND,  Appel- 
lant, V.  A.  E.  SPRIGGS,  Appellee. 

1.  Appeal  and  Ebbok— Notigb  or  Appkai#— Bond — ^Dismissal. — ^When 

notice  recites  appeal  by  partnership  consiflting  of  appellant  and  an- 
other, and  the  attorney  filing  was  not  then  attorney  for  such  other, 
who  had  not  been  served  and  did  not  appear,  the  notice  was  e£Fective 
only  as  to  appellant's  appeal,  and  his  individual  bond  is  not  at  vari- 
ance therewith. 

2.  Pa&tnebship— Assignment  ot  Note — Demurbsr.— Whether  a  note 

assigned  was  signed  individually  by  defendant  or  was  for  a  partner- 
ship debt,  as  alleged  in  the  complaint,  cannot  be  determined  by 
demurrer,  bnt  must  await  evidence. 

8.  Action— JoiNDEB  of  Causes — Ex  Contractu— Ex  Delicto.— A  cause 
of  action  seeking  damages  for  breach  of  duties  imposed  under  a 
lease  held  not  ex  delicto,  and  not  subject  to  a  demurrer  for  joinder 
with  ex  cofUradu  causes. 

4.  Appeal  and  Error  —  Review  —  Matters  not  Prejudicial. — Assign- 
ments of  error  as  to  the  admission  of  testimony  which  did  not  mili- 
tate against  appellant  will  not  be  reviewed. 

0.  Appeal  and  Error— Harmless  Error— Cure  bt  yERDICl^— Instruc- 
tions.— An  instruction  upon  the  measure  of  damages,  if  error  favor- 
ing plaintiff,  was  cured  by  a  verdict  of  $1  for  plaintiff,  where  it 
appears  plaintiff  should  have  recovered  many  times  such  amount. 

6.  costs  —  Preserving  Property  —  Expenses. — ^Under  Civil  Code  of 

1913,  paragraphs  1410,  1413,  1417,  attached  personal  property  must 
remain  in  the  hands  of  the  officer  unless  bonded  or  sold  according 
to  law,  or  preserved  under  order  of  court,  and  where  no  order  was 
given,  nor  agreement  made  between  the  parties,  and  plaintiff  kept 
defendant's  stock,  his  expenses  therefor  are  not  taxable  costs  undei 
paragraph  63S,  setting  forth  items  taxable,  including  disbuisements 
incurred  pursuant  to  order  of  court  or  agreement  of  parties. 

7.  Appeal  and  Error — ^Review — Assignments  op  Error — Court  Bules. 

That  an  alleged  error  was  presented  in  appellant's  motion  for  new 
trial  and  argued  at  length  in  his  brief  is  not  sufficient  under  supreme 
eourt  rule  8,  subdivisions  1  and  2,  requiring  separate  and  distinct 
statement  of  grounds  in  assignments  of  error. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.  B.  C.  Stanford,  Judge.  Judgment 
modified  and  as  modified,  affirmed. 

Mr.  J.  J.  Cox,  Mr.  W.  H.  Stilwell  and  Mr.  A.  Y.  Moore, 
for  Appellant. 

Mr.  M.  J.  Dougherty  and  Mr.  F.  H.  Swenson,  for  Appellee. 

BOSS,  J. — ^Appellee,  as  plaintiff,  instituted  suit  against  de- 
fendants as  partners  for  arrearages  in  rent,  for  damages  for 
breach  of  contract  of  lease,  for  money  loaned  to  the  partner- 
ship, and  for  assigned  wage  accounts  of  three  employees  of 
the  partnership.  Six  causes  of  action  were  set  out  in  the  com- 
plaint.  Two  of  these  causes  of  action  grew  out  of  transac- 
tions between  appellee  and  defendants ;  one  for  rent  for  $294, 
and  one  for  the  alleged  breach  for  $1,000.  The  others  were 
assigned  to  appellee  for  collection  and  were  a  note  to  the  Salt 
Biver  Valley  Bank  for  $400  made  and  executed  by  defendant 
Williams.  This  cause  is  set  out  in  two  counts;  one  on  the  con- 
tract with  appropriate  allegations,  and  the  other  on  the  gen- 
eral count  for  money  loaned  the  partnership.  The  other  three 
causes  of  action  were  for  work  and  labor  of  employees  of  de- 
fendants aggregating  $54.50,  or  a  total  of  $1,748.50. 

The  defendant  Williams  was  not  served  with  process  and 
made  no  appearance.  Appellant,  Kirkland,  demurred  to  the 
complaint  for  a  misjoinder  of  parties  defendant  and  because, 
as  he  contends,  it  improperly  unites  actions  ex  contractu  with 
an  action  ex  delicto.  The  demurrers  were  overruled.  In  his 
answer  he  denied  the  partnership,  as  also  any  indebtedness  for 
rent  or  on  account  of  the  note  made  by  Williams  or  for  money 
loaned  Kirkland  and  Williams  by  the  bank  or  for  wages  of 
employees,  or  for  breach  of  contract  of  lease.  A  jury  trial 
was  had  which  resulted  in  a  verdict  for  appellee  for  $1.  At 
the  time  suit  was  filed  a  writ  of  attachment  was  sued  out  and 
levied  upon  some  15  head  of  dairy  cows,  22  head  of  calves 
or  young  cattle,  some  horses,  and  other  personal  property. 
The  officer  who  made  the  levy  turned  this  livestock  and  other 
property  over  to  appellee  as  custodian  or  bailee.  For  the 
care  of  the  stock,  appellee  claimed,  and  was  allowed  by  the 
court,  in  his  cost  bill,  $894.27,  after  deducting  a  credit  of 
$67.73  for  milk,  for  hides  of  calves  that  had  died,  and  for  milk 
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cans  sold  by  the  custodian.  Appellee  was  allowed  $60  for  the 
labor  of  milking  cows,  $20  for  treating  sick  cattle,  and  $12.50 
for  sheep  dip  and  a  blackleg  injector,  all  told,  with  the  costs 
of  the  clerk,  sheriff,  and  witness  fees,  and  mileage,  $1,323.52, 
which  was  taxed  against  appellant,  Eirkland,  in  the  court's 
judgment.  Appellant  moved  for  a  new  trial.  He  appeals 
from  the  judgment  and  the  order  overruling  his  motion  for  a 
new  trial. 

The  appellee  has  made  a  motion  to  dismiss  the  appeal,  based 
upon  the  following  facts  of  record:  The  notice  of  appeal  re- 
cites that  it  is  an  appeal  by  the  partnershipi  composed  of  Eirk- 
land and  Williams,  whereas  the  bond  on  appeal  is  executed 
by  Eirkland  in  his  individual  capacity  and  for  him  only.  This 
variance  between  the  notice  and  the  bond  might  be  fatal  under 
other  circumstances,  but  not  under  the  present.  Williams  had 
failed  to  appear.  In  fact,  it  is  shown  that  he  had  left  the 
country  under  a  cloud.  The  attorney  for  Eirkland  had  no 
right  or  authority  to  represent  Williams,  and  when  he  drafted 
the  notice  of  appeal  he  was  not  Williams'  attorney.  The  no- 
tice, in  fact,  then,  was  effective  only  as  to  Eirkland 's  appeal. 
The  variance  between  the  notice  and  the  bond  is  more  appar- 
ent than  real.  Oarrigan  v.  Kennedy,  17  S.  D.  258,  96  N.  W. 
89.    The  motion  to  dismiss  is  denied. 

The  demurrer  for  misjoinder  of  parties  defendant  was 
based  on  the  fact  that  the  assigned  note  from  the  Salt  River 
Valley  Bank  was  signed  by  Williams  individually  and  that  it 
was  therefore  his  debt  and  not  a  partnership  debt.  The  com- 
plaint, however,  alleges  that  the  $400  was  obtained  for  and 
used  by  the  partnership.  If  that  be  true,  it  was  a  partner- 
ship debt.  Whether  true  or  not,  it  cannot  be  determined  by 
demurrer,  but  must  await  the  evidence. 

An  action  for  breach  of  contract  may  or  may  not  sound  in 
tort.  In  the  present  complaint  it  is  based  on  the  violation  of 
covenants  and  agreements  contained  in  the  lease,  from  which 
it  is  alleged  appellee  suffered  damages.  The  duties  imposed 
under  the  lease,  for  the  breach  of  which  damages  are  sought, 
were  contractual.  1  C.  J.  129,  §  153.  Actions  in  contract  and 
in  tort  were  not  united  in  the  complaint,  and  the  demurrer 
on  that  ground  was  properly  overruled. 

Appellant  has  assigned  a  great  number  of  errors  based  on 
rulings  of  the  court:  (a)  In  not  releasing  attached  property 
on  his  motion ;  (b)  in  not  ordering  a  nonsuit  on  his  motion ; 
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<c}  in  overruling  motion  for  arrest  and  for  a  new  trial;  (d) 
in  instructing  the  jury;  (e)  in  the  admission  of  testimony 
over  defendants'  objection;  (f)  in  the  rejection  of  testimony 
offered  by  him;  and  (g)  in  overruling  defendants'  objections 
and  exceptions  to  the  cost  bill. 

Most  of  these  assignments  we  will  pass  over  as  without  merit. 
It  is  evident  that  the  testimony  to  which  appellant  excepted, 
even  if  erroneously  admitted,  did  not  militate  against  appel- 
lant, and  the  same  may  be  said  as  to  the  instructions  on  the 
measure  of  damages,  the  verdict  being  for  only  $1  as  against 
$1,748.50  claimed  in  the  complaint.  Under  the  evidence  and 
the  admissions  in  the  pleadings,  it  appears  that  appellee  should 
have  recovered  at  least  the  balance  of  rent  due,  to  wit,  $294, 
and  we  can  only  account  for  the  small  verdict  upon  the  theory 
that  the  jury  concluded  the  appellee's  conduct  toward  appel- 
lant was  so  harsh  and  oppressive  as  to  merit  the  rebuke  implied 
in  its  verdict.  From  any  viewpoint,  appellant  cannot  com- 
plain of  the  verdict,  and  appellee  does  not  complain. 

The  allowance  in  the  cost  bill  of  the  charges  for  keeping  and 
caring  for  the  livestock  attached  from  the  time  of  the  attach- 
ment to  the  time  of  the  trial  and  judgment  is  presented  by 
appellant's  assignment  as  error.  The  attachment  was  levied 
by  the  constable  of  Mesa  precinct,  who  took  possession  of  the 
attached  property  and  immediately  turned  it  over  to  appellee 
as  custodian  or  bailee.  In  connection  with  the  cost  bill  is 
found  a  written  statement  by  the  constable  in  which  he  says, 
after  giving  an  itemized  statement  of  costs  and  expenses  in- 
curred : 

**That  he  placed  said  property  under  the  care  of  A.  E. 
Spriggs  who  held  possession  of  said  property  for  this  claimant 
as  constable,  and  subject  to  this  claimant's  direction  and  super- 
vision as  constable ;  .  .  .  that  he,  the  said  claimant,  undertook 
to  see  that  the  said  A.  E.  Spriggs  should  be  repaid  for  his 
services,  feed,  and  care  of  said  property  to  the  amount  and 
out  of  any  and  all  costs  allowed  by  this  court  for  the  caring 
and  feeding  of  said  property ;  and  that  the  foregoing  charges 
are  the  reasonable  costs  for  feeding  and  caring  for  said  prop- 
erty." 

The  charges  for  the  care  and  keeping  of  attached  property 
are  contained  in  appellee's  verified  cost  bill.  Our  statute  on 
attachments  (chapter  1,  title  6,  Civil  Code  1913)  nowhere  in 
direct  terms  provides  for  the  payment  of  charges  for  keeping 
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and  caring  for  the  attached  property,  but  that  the  officer  shall 
be  paid  for  his  expenses  incurred  in  the  caring  for  the  prop- 
erty attached  is  clearly  implied  in  section  1413,  wherein  it  is 
provided  for  its  sale,  if  ''the  keeping  of  the  same  until  the 
trial  will  necessarily  be  attended  with  such  expense  or  deteri- 
oration in  value  as  greatly  to  lessen  the  amount  liable  to  be 
realized  therefrom." 

If  the  property  attached  is  personal,  the  requirement  is  that 
it  remain  in  the  hands  of  the  officer  unless  bonded  by  the  de- 
fendant or  a  third  party,  or  unless  sold  as  provided  by  law. 
Section  1410.  But  if  it  is  not  disposed  of  in  one  of  these 
ways,  it  is  provided  that : 

''The  judge  or  justice  of  the  peace,  as  the  case  may  be,  may 
make  such  order  for  the  preservation  or  use  of  the  same  as  shall 
appear  to  be  to  the  interest  of  the  parties."    Section  1417. 

No  order  for  the  use  and  preservation  of  attached  proi*- 
erty  was  made  by  the  court  or  judge,  and  while,  perhaps,  such 
an  order,  under  the  law  as  it  existed  prior  to  1913,  was  not 
indispensable  to  entitle  the  plaintiff  to  recover  expenses  in- 
curred in  caring  for  property,  since  that  time  it  would  seem 
that  the  power  of  the  court  to  tax  such  costs  is  dependent 
upon  the  making  of  the  contemplated  order. 

Section  638  of  the  Civil  Code  of  1913  defines  what  the  costs 
in  the  superior  court  are  or  may  be.  This  definition  includes 
"the  fees  of  officers,  of  witnesses,  cost  of  taking  depositions, 
compensation  of  referees,  cost  of  certified  copies  of  papers  or 
records,  and  such  other  disbursements  as  may  have  been  made 
or  incurred  pursuant  to  any  order  of  court  or  agreement  of 
the  parties." 

This  definition  particularly  points  out  what  may  be  taxed 
as  costs  in  the  superior  court  and,  among  other  things,  names 
disbursements  incurred  pursuant  to  any  order  of  the  court 
or  agreement  of  parties.  These  expenses  could  have  been 
taken  care  of  in  either  of  these  ways.  It  is  not  uncommon  to 
do  it  by  agreement,  but,  the  parties  failing  in  that,  it  would 
be  an  easy  matter  to  obtain  an  order  of  the  court.  In  South- 
western  Commercial  Co,  v.  Owesneyy  10  Ariz.  49,  85  Pac.  724, 
an  action  against  the  attachment  creditor  to  recover  expenses 
of  the  sheriff  in  caring  for  attached  property,  CAMPBELL,  J., 
said: 

"We  think  the  proper  course  under  our  statute  is  to  have 
the  court  or  judge  make  an  order  for  the  preservation  of  the 
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property,  as  permitted  in  paragraph  354  (Revised  Statutes  of 
1901;  section  1410,  Civil  Code),  in  which  event  it  would  seem 
the  expenses  might  properly  be  taxed  as  costs  in  favor  of  the 
attaching  plaintiff,  if  successful  in  his  suit.  .  .  .  The  statute 
evidently  contemplates  that  the  court  should  exercise  super- 
vision and  control  over  such  expenses  in  order  to  prevent  un- 
necessary and  excessive  charges." 

While  this  observation  by  the  learned  judge  may  not  have 
been  necessary  in  the  decision  of  that  case,  it  cannot  be  criti- 
cised as  an  unfounded  or  unwarranted  construction  of  our 
attachment  law  in  the  respect  alluded  to,  and  the  legislature, 
in  enacting  section  638,  supra,  must  have  been  influenced,  if 
not  by  his  language,  by  the  same  consideration.  That  the 
costs  enumerated  in  section  638  were  intended  to  be  the  only 
costs  allowed  is  evidenced  by  the  fact  that  a  jury  fee  could 
not  be  assessed  as  costs  until  it  was  amended  by  chapter  26, 
Regular  Session,  Second  Legislature,  1915,  where  it  is  pro- 
i-ided : 

"There  shall  also  be  included  .  .  .  a  jury  fee.  .  .  .** 

We  conclude  that  the  costs  in  the  superior  court  arc  limited 
by  section  638  to  those  named  therein,  and  as  the  expenses 
incurred  in  caring  for  the  livestock  attached  were  not  made 
or  disbursed  in  pursuance  of  an  order  of  the  court  or  judge, 
nor  by  agreement  of  the  parties,  they  are  not  a  proper  charge 
against  appellant.  We  think  the  following  items  should  be 
stricken  from  the  cost  bill :  $894.27  for  care  of  stock ;  $60  for 
labor  in  milking  cows;  $20  for  treating  sick  cattle;  $12.50  for 
sheep  dip  and  blackleg  injector. 

Happily,  the  burden  in  this  case  falls  where  it  should.  Ap- 
pellee, in  addition  to  trying  to  collect  what  he  claimed  was 
due  him  for  a  debt  and  damages,  assumed  to  accommodate 
other  alleged  creditors  of  defendants,  and  attached  to  secure 
an  aggregate  sum  of  $1,748.50,  a  considerable  number  of  live 
animals  needing  peculiar  care  and  attention.  We  have  exam- 
ined the  evidence  on  the  issue  of  damages  for  breach  of  con- 
tract, for  which  he  asks  $1,000,  and  our  conclusion  is  that  the 
jury  was  justified  in  returning,  as  it  did,  a  verdict  for  nominal 
damages  only.  Whether  the  verdict  was  based  upon  this  cause 
we  do  not  know,  but  be  that  as  it  may,  property  of  appellant 
to  secure  it  was  taken  and  held  at  great  expense,  and,  as  it 
turned  out,  it  was  unjustly  taken.  If  this  item  had  been  left 
out  and  the  suit  prosecuted  for  appellee's  rent,  the  property 
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attached  would  necessarily  have  been  much  less  and  propor- 
tionately less  expensive  to  keep  and  care  for.  "While  it  is  the 
duty  of  the  oflScer  to  attach  so  much  of  defendant's  property 
as  may  be  suflBcient  to  satisfy  the  command  of  the  writ,  it  is 
also  the  duty  of  plaintiff,  where  his  claim  is  for  unliquidated 
damages,  to  be  reasonable  in  his  demand,  especially  if  he  would 
use  the  writ  of  attachment  in  aid  of  its  collection.  Otherwise, 
a  writ  intended  to  promote  justice  may  be  converted  into  an 
instrument  of  oppression. 

Appellant  devotes  much  of  his  brief  to  arguing  that  the 
jury  and  the  appellee  were  guilty  of  misconduct,  and  there- 
fore that  he  was  denied  a  fair  trial.  He  has  failed  to  make 
any  assignment  of  such  error.  True,  he  presented  the  point 
in  his  motion  for  a  new  trial,  the  overruling  of  which  he 
assigns  as  error,  but  this  is  not  sufficient  under  our  rules.  He 
should  have  stated  this  ground  of  error  separately  and  dis- 
tinctly. Supreme  Court  Bide  8,  subds.  1  and  2.  However, 
we  have  examined  the  facts  upon  which  he  bases  his  argu- 
ment of  misconduct,  and  do  not  agree  with  him  that  he  was 
deprived  of  a  fair  trial  or  that  the  jury  or  appellee  were  guilty 
of  misconduct. 

The  judgment  of  the  lower  court  should  be  modified  by 
striking  therefrom  the  items  of  cost  above  enumerated,  and 
as  modified  affirmed ;  appellant  recovering  his  costs  on  appeal. 
It  is  accordingly  ordered, 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[Civil  No.  1586.    Filed  March  SO,  1918.] 
[171  Pac.  995.] 

A.  L.  WASSON,  Defendant,  and  G.  C.  KILBOURN,  Inter- 
vener,  Appellants,   v.   H.   E.   SMITH   and  JOHN  B, 
WIGHT,  Appellees. 

1.  Sales — Action  iob  Price— Time  to  Sub.-— Ab  part  of  the  price  of 
«attle,  the  purchaser  gave  to  plaintiffs  a  non-negotiable  note  due  in 
six  years,  bearing  on  its  face  the  indorsement,  "part  payment  on 
2,200  cattle  guaranteed."  The  note  was  secured  by  a  mortgage  on 
the  cattle.    The  biU  of  sale  of  even  date  contained  a  provision  that 
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the  parties  of  the  first  part  guarantee  at  least  2,200  head  of  cattle, 
and  that  the  second  party  assumes  the  obligation  to  tally  out  said 
cattle  within  two  years.  The  mortgage  contained  a  provision  that 
if  the  property  was  disposed  of,  the  debt  should  become  due  imme- 
diately. Civil  Code,  of  1913,  paragraph  4143,  provides  that  if  the 
mortgagor  sell  or  dispose  of  the  mortgaged  property  without  con- 
Bent  of  the  mortgagee,  the  latter  shall  be  entitled  to  its  possession 
and  to  have  it  sold  for  the  payment  of  his  debt,  whether  the  same  has 
become  due  or  not.  The  purchaser,  intervener  in  the  present  suit, 
with  permission  and  consent  of  plaintiflFs,  sold  and  delivered  the  cattle 
to  defendant,  who  agreed  to  complete  the  tally  and  assume  payment 
of  the  note  subject  to  the  guarantee  of  2,200  cattle.  Before  the  tally 
was  completed,  defendant,  without  the  permission  or  consent  of 
plainti£F8,  sold  and  delivered  the  cattle  to  a  third  party,  and  plain- 
tiffs brought  suit  before  the  expiration  of  the  two  years  allowed  for 
the  tally.  Held,  that  by  the  sale  of  the  cattle  defendant  and  inter- 
yener  waived  their  right  to  have  a  tally  or  thereafter  question  the 
guaranty. 

[As  to  title  and  rights  of  the  holder  of  a  chattel  mortgage  after 
condition  broken,  see  note  in  96  Am.  Bt,  Bep.  682.] 
2.  Trial— WAivEa— Question  or  Fact.— While  the  question  of  waiver 
is  ordinarily  one  of  mixed  law  and  fact,  where  the  facts  are  all  con- 
ceded, or  where  they  compel  but  one  conclusion  or  inference,  there 
is  no  controversion  of  fact  requiring  a  jury  triaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.    G.  W.  Shute,  Judge.    Affirmed. 

Mr.  W.  K.  Chambers,  Mr.  S.  H.  Morrison,  Mr.  F.  C.  Knollen- 
berg,  Mr.  George  J.  Stoneman  and  Mr.  Fred  Blair  Townsend^ 
for  Appellants. 

Mr.  Jay  Good  and  Mr.  Lee  N.  Stratton,  for  Appellee. 

ROSS,  J. — The  appellants  prosecute  this  appeal  from  judg- 
ment on  the  pleadings.  They  are,  respectively,  defendant  and 
intervener  in  an  action  brought  by  the  appellees  to  recover 
a  debt  evidenced  by  a  non-negotiable  promissory  note,  and  to 
foreclose  a  chattel  mortgage  given  to  secure  the  note.  The 
note  was  part  of  the  purchase  price  of  certain  cattle  sold  by 
appellees  to  intervener,  Kilboum,  due  six  years  from  its  date, 
June  23, 1915,  and  on  its  face  had  the  indorsement,  "Part  pay- 
ment on  2,200  cattle  guaranteed."  The  bill  of  sale  from  ap- 
pellees to  intervener,  Kilbourn,  of  even  date,  contained  the  fol- 
lowing provision: 
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''The  parties  of  the  first  part  guarantee  unto  the  party  of 
the  second  part  at  least  2,200  head  of  cattle  under  the  several 
brands  herein  named,  the  agreed  value  being  $40  per  head; 
the  second  party  assuming  the  obligation  to  tally  out  said 
cattle  within  two  years  from  the  date  hereof,  and  the  second 
party  agreeing  to  employ  a  man  to  help  tally  out  said  cattle 
who  is  acceptable  to  the  said  first  parties." 

January  28,  1916,  appellant  Kilboum,  with  the  permission 
and  consent  of  appellees,  sold  and  delivered  the  cattle  to  appel- 
lant Wasson,  who  agreed  to  continue  and  complete  the  tally 
and  assume  the  payment  of  the  note  sued  on,  subject,  as  he 
claims,  to  the  guaranty  of  2,200  head  of  cattle.  Thereafter, 
and  before  the  tally  was  completed,  appellant  Wasson,  with- 
out the  permission  or  consent  of  appellees,  sold  and  delivered 
all  of  said  cattle  to  a  third  party.  The  suit  was  brought  be- 
fore the  expiration  of  the  two  years  allowed  to  tally  the  cattle, 
and  was  originally  instituted  against  appellant  Wasson  only, 
upon  the  theory  that  he  had  taken  the  place  of  Kilboum  in 
the  performance  of  the  terms  and  conditions  of  the  contract 
growing  out  of  the  transaction  between  the  appellees  and  Kil- 
boum, and,  having  breached  the  contract  and  waived  the  tally, 
was  presently  liable  on  the  note  and  mortgage.  On  petition 
to  the  court,  Balboum  was  permitted  to  intervene,  whereupon 
he  filed  an  answer  to  the  complaint.  Appellees  thereafter  filed 
an  amended  complaint,  setting  forth  at  great  length,  as  is 
usual  in  equity  cases,  every  conceivable  phase  of  their  case 
against  the  appellants.  The  separate  amended  answers  of  the 
appellants  presented  the  same  theory  of  defense,  and  consisted 
of  denials,  admissions,  and  pleas  in  bar.  They  also  filed  cross- 
complaints  alleging  damages,  for  which  they  asked  judgment 
against  appellees. 

It  would  serve  no  useful  purpose  to  encumber  this  opinion 
with  the  pleadings,  and  we,  therefore,  will  state  in  our  way  as 
we  proceed  the  admitted  facts,  and  determine  therefrom,  as  did 
the  trial  court,  whether  these  facts  require  or  demand  a  judg- 
ment for  appellees. 

In  addition  to  the  facts  heretofore  stated,  we  will  say  that 
the  tally  was  not  completed,  and,  therefore,  by  actual  count, 
it  was  not  determined  whether  the  guaranty  of  2,200  head  of 
cattle  was  made  good  or  not.  It  was  the  contention  of  appel- 
lees, and  this  contention  was  adopted  by  the  court,  that  ap- 
pellant Wasson,  in  disposing  of  the  cattle  without  appellees^ 

XIX  Aris.— 28 


Digitized  by  LjOOQIC 


434  Wasson  v.  Smith.  [19  Ariz. 


consent,  violated  not  only  the  terms  of  the  mortgage,  but  also 
the  laws  of  the  state,  and  thereby  matured  the  debt.  One  of 
the  conditions  of  the  mortgage  is  that,  if  the  mortgagor  shall 
himself  dispose  of  the  property,  or  dispose  of  it  through  any 
other  person,  the  debt  shall  immediately  become  due.  Para- 
graph 4131  of  the  Civil  Code  provides  if  the  mortgagor  sell 
or  dispose  of  the  mortgaged  property  without  the  consent  of 
the  mortgagee,  the  latter  shall  be  entitled  to  its  possession  and 
to  have  it  sold  for  the  payment  of  his  debt,  whether  the  same 
has  become  due  or  not.  This  contention  is  not  controverted 
by  appellants,  but  they  say  it  cannot  be  known  what,  if  any- 
thing, is  due  appellees  until  a  complete  tally  of  the  cattle  is 
had,  and  that  by  the  terms  of  the  bill  of  sale  from  appellees 
to  Kilboum,  the  latter  had  two  years  from  June  23,  1915,  in 
which  to  make  the  tally.  Kilboum,  however,  seven  months 
after  he  had  acquired  title,  parted  with  the  same,  so  that  he 
no  longer  was  in  position  to  personally  see  to  it  that  a  tally 
was  made.  Wasson,  the  new  owner,  by  consent  of  the  mort- 
gagees, had  assumed  the  obligation  and  duty  of  tallying  the 
cattle  within  the  time  limited  fixed  by  the  contract.  In  this 
regard,  by  mutual  consent,  he  took  the  place  of  Kilboum, 
whose  dominion  over  the  cattle  had  ceased  with  the  passing 
of  his  title.  Appellant  Wasson,  before  the  expiration  of  the 
two  years,  without  the  consent  or  knowledge  of  appellees,  dis- 
posed of  the  cattle,  thereby  losing  possession  and  control  of 
them  and  placing  it  out  of  his  power  to  ever  tally  them.  It 
is  evident  that  the  right  to  have  the  cattle  tallied  or  counted 
was  placed  in  the  contract  for  the  sole  benefit  of  Kilboum. 
It  could  in  no  manner  benefit  appellees,  for  if  the  count  showed 
more  than  2,200  head  of  cattle,  under  the  brands  sold,  they 
could  daim  no  credit  for  the  excess.  If  less  than  2,200  were 
found,  they  would  be  required  to  make  good  the  deficiency 
at  the  rate  of  $40  per  head.  This  right  to  tally  the  cattle 
was  wholly  for  the  protection  of  Kilboum,  and,  under  the 
agreement  as  alleged,  inured  to  his  transferee,  Wasson. 

The  answers  of  appellants  are  framed  upon  the  theory  that 
Wasson  was  to  assume  all  the  duties  and  obligations  devolving 
upon  Kilboum  under  the  latter 's  contract  of  purchase,  and 
to  have  all  the  benefits  and  guaranties  accruing  to  Kilboum 
under  said  contract;  that  is,  Wasson  was  to  do  the  tallying 
and  to  have  credit  for  any  shortage  at  $40  per  head,  and 
that  he  assumed  the  payment  of  the  note  in  suit  with  that 
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understanding,  which  was  well  known  and  agreed  to  by  appel- 
lees. In  short,  appellants  pleaded  a  complete  novation  of 
Kilboum's  contract  except  in  the  respect  of  Kilboum's  lia^ 
bility  on  the  note  and  mortgage.  If,  then,  Kilboum  would 
avoid  this  liability,  or  reduce  it,  it  was  up  to  him  personally 
to  make  the  tally  or  see  that  his  transferee  made  the  tally 
with  a  showing  of  a  shortage  in  the  guaranty. 

The  learned  trial  judge  took  the  position  that  appellants, 
by  disposing  of  the  cattle  to  a  third  party  without  the  consent 
of  the  appellees,  waived  all  right  to  have  a  tally  of  the  cattle, 
and  we  think  properly  so.  That  feature  of  the  contract,  sh 
we  have  seen,  was  for  their  benefit.  The  right  or  duty  to 
tally  was  exclusively  theirs.  They  could  waive  it  if  they  chose 
to  do  so  or,  while  the  cattle  were  in  their  possession  and  con- 
trol, they  had  the  unrestricted  power  to  proceed  with  the 
tallying.  The  appellees  reserved  no  right  in  themselves  to 
tally,  the  only  stipulation  in  their  behalf  being  that  the  appel- 
lants would  employ  **a  man  to  help  tally  out  said  cattle  who 
is  acceptable  to  said  first  parties."  Appellant  Wasson  sur- 
rendered his  power  and  dominion  over  the  cattle  when  he  sold 
them,  and  was  no  longer  in  a  position  to  tally  them  himself 
or  to  demand  of  the  new  owners  the  right  to  tally.  Kilboum's 
position  was  no  better. 

Eilboum  excuses  his  intervention  upon  the  ground  that  he, 
on  January  28, 1916,  in  his  sale  of  the  same  brands,  guaranteed 
to  Wasson  2,600  head  of  cattle,  his  interest  in  this  suit  being 
that  if  less  than  2,200  were  found,  he  should  at  least  be  made 
whole  to  that  number.  We  are  not  particularly  impressed 
with  this  suggestion  for  this  reason :  In  the  seven  months  he 
was  in  possession  of  and  handling  the  cattle  upon  the  range, 
an  opportunity,  by  actual  count  and  estimation,  to  verify  the 
guaranty  of  2,200  head  was  afforded  him,  and  it  is  not  likely 
he  would  have  guaranteed  2,600  head  to  Wasson  without  being 
fully  satisfied  there  were  at  least  as  many  cattle  as  appellees 
had  guaranteed  to  him,  especially  since  the  period  from  June 
23,  1915,  to  January  28,  1916,  during  which  time  he  was  in 
possession  of  the  cattle  was  not,  as  we  believe,  the  season  for 
very  prolific  increase.  Besides,  Kilboum's  guaranty  to  Was- 
son of  2,600  head  of  cattle  could  not  be  based  upon  appellees' 
guaranty  to  him  of  2,200  head,  for  we  must  assume  that  he 
was  a  man  of  ordinary  intelligence,  business  ability,  and 
experience,  and,  being  such,  based  his  guaranty  upon  his  own 
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first-hand  information.  But,  be  that  as  it  may — ^and  we  only 
suggest  it  for  the  light  it  throws  on  the  question  of  waiver — 
we  think  when  appellants,  who  alone  were  authorized  to  tally 
the  cattle,  disposed  of  them  and  thereby  put  it  beyond  their 
power  to  have  the  tally  made,  they  waived  the  right  to  have  a 
tally  or  thereafter  to  question  the  guaranty.  The  tally,  under 
the  agreement,  was  to  be  made  at  the  expense  of  the  appel- 
lants, and,  if  they  had  become  satisfied  with  the  guaranty, 
would  have  been  but  a  useless  expenditure  of  money,  and  it  is 
not  improbable  the  appellants  so  concluded. 

We  recognize  that  the  question  of  waiver  is  ordinarily  one 
of  mixed  law  and  fact,  but  where  the  facts  are  all  conceded,  or 
where  they  compel  but  one  conclusion  or  inference,  we  do  not 
understand  there  is  a  controversion  of  fact  requiring  a  jury 
trial.  Here  the  facts  are  agreed,  and  it  is  the  duty  of  the 
court  to  determine  the  law  theref rem.    40  Cyc.  270. 

As  the  cross-complaints  are  based  upon  the  alleged  shortage 
in  the  guaranty,  and  it  appearing  that  no  tally  was  ever  taken, 
and  cannot  be  had  because  of  the  conduct  of  the  appellants, 
it  follows  that  the  cross-complaints  are  without  merit. 

The  judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[avU  No.  1602.    Filed  March  80,  1918.] 
[171  Pac.  989.] 

BIG  EYE  MINING  AND  MILLING  COMPANY,  J.  A.  KET- 
CHERSIDE,  and  H.  C.  JOHNSON,  AppeUants,  v.  GUS 
LIVINGSTON,  AppeUee. 

1.  BUiLs  AND  Notes — Payment — What  Constitutes. — Where  the  les- 
see of  a  mine  was  to  pay  lessor's  note  within  90  dajs,  in  liea  of 
certain  additional  compensation  for  the  lease,  and  the  lease  provided 
for  a  forfeiture  on  failure  of  lessee  to  perform  covenants,  but  stipu- 
lated that  no  further  liability  should  attach  to  lessee,  the  lessee  hav- 
ing forfeited  ail  rights  under  the  lease  and  abandoned  the  property, 
and  the  lessor  having  assumed  actual  control,  the  subsequent  pur- 
chase of  said  note  by  the  lessee  before  maturity,  with  the  intention 
of  acquiring  all  rights  of  the  payee,  did  not  operate  as  pajrment 
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barring  suit  bj  Bubseqnent  indorsee,  after  maturity,  who  knew  of 
the  provisions  of  the  lease. 

[As  to  negotiation  of  note  of  debtor  as  pajment  of  original  debt^ 
see  note  in  Ann.  0«&  1917C,  364.] 
2.  BILZ43  AND  NOTBS— Payment — Qui^stion  or  Fact.— In  an  action  on 
note  bj  plaintiff  indorsee,  whether  pajment  bj  a  prior  indorsee  of 
the  face  value  of  the  note  to  the  payee  and  payee's  indorsement, 
without  recourse,  was  a  purchase  or  a  payment  extinguishing  the 
note,  held  a  question  of  fact. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yuma.    Frank  Baxter,  Judge.    AfBrmed. 

STATEMENT  OF  FACTS  BY  THE  OOUBT. 

Action  on  a  promissory  note  made  and  delivered  by  the 
appellants  on  the  first  day  of  December,  1915,  payable  to  E.  P. 
Sanguinetti  ''on  demand  or  six  months  after  date,"  the  prin- 
cipid  sum  of  $3,089.64,  with  interest  from  date  at  the  rate 
of  ten  per  cent  per  annum,  payable  quarterly,  with  a  promise 
to  pay  a  reasonable  attorney's  fee  if  collection  enforced. 
The  plaintiff  is  the  owner  and  holder  of  the  note  by  indorse- 
ment Certain  property  of  the  makers  of  the  note  was  at- 
tached to  secure  the  judgment  that  might  be  rendered.  The 
defendants  pleaded  certain  acts  of  third  parties  as  payment 
made  to  the  original  payee  upon  indorsement  and  transfer  by 
him,  and  made  at  the  instance  of  the  makers,  of  which  the 
holder  had  notice  before  accepting  the  note.  The  facts  relied 
upon  as  payment  appear  in  the  opinion.  The  plaintiff  had 
judgment,  and  the  defendants  appeal. 

Mr.  Peter  T.  Robertson,  for  Appellants. 

Mr.  Thomas  D.  Molloy,  for  Appellee. 

CUNNINGHAM,  J.— The  Big  Eye  Mining  &  Milling  Com- 
pany is  the  owner  of  certain  vaJuable  mines  situate  in  Yuma 
county.  In  the  operation  of  such  mines  prior  to  December  1, 
1915,  it  incurred  certain  indebtedness,  a  portion  of  which 
indebtedness  was  owing  to  K.  F.  Sanguinetti  for  supplies  fur- 
nished the  said  company.  On  said  December  1, 1915,  it  made, 
executed,  and  delivered  the  promissory  note  sued  upon,  and 
the  other  named  appellants  indorsed  said  note  before  delivery. 
About  the  thirtieth  day  of  May,  1916,  one  W.  W.  Reese  paid 
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to  E.  P.  Sanguinetti  the  principal  of  the  note,  and  Sanguinetti 
indorsed  and  delivered  the  note  to  said  Reese  without  recourse. 
Thereafter  W.  W.  Reese  indorsed  and  delivered  said  note  to 
one  W.  D.  Riley  without  recourse  in  payment  to  said  Riley 
of  an  obligation  Reese  was  then  owing  to  Riley,  and  appellee 
Gus  Livingston,  on  account  of  the  sale  of  their  corporate  stock 
of  the  appellant  corporation  by  Reese,  the  proceeds  of  which 
sale  he  had  not  accounted  for.  Riley  and  Livingston  dis- 
charged the  said  account  of  $2,616,  and  paid  Reese  the  differ- 
ence between  that  sum  and  the  principal  of  the  note  upon 
acquiring  the  same.  The  transaction  of  transfer  of  the  note 
by  Reese  to  Riley  was  consummated  about  July,  1916,  after 
the  note  became  due.  Thereafter  W,  D.  Riley  indorsed  the 
note  to  Gus  Livingston.  Op  November  4,  1916,  Gus  Living- 
ston commenced  this  action. 

The  defendants  Big  E*ye  Mining  &  Milling  Company,  J.  A. 
Ketcherside,  and  H.  C.  Johnson  join  in  an  answer.  H.  V. 
Ketcherside  makes  no  defense,  and  the  abstract  of  the  record 
does  not  show  that  said  last-named  defendant  was  served  in 
the  case.  The  defense  interposed  by  the  said  answering  de- 
fendants is  alleged  to  be  that  of  payment  resulting  from  the 
following:  That  one  C.  H.  BQeinbeck  and  W.  W.  Reese  as 
copartners,  on  the  twenty-first  day  of  December,  1915,  and  in 
the  name  of  C.  H.  Kleinbeck,  entered  into  a  contract  with 
defendant  Big  Eye  Mining  &  Milling  Company,  whereby  said 
mining  and  milling  company  leased  its  certain  described  mines 
to  said  partnership  for  a  period  of  one  year  in  consideration 
of  a  payment  of  $1  and  the  promise  of  said  partnership  to 
keep  and  perform  other  expressed  covenants  and  agreements. 
The  said  lessees  agreed  to  do  the  necessary  assessment  work 
for  the  years  1915  and  1916,  and  make  statutory  proof  thereof; 
pay  taxes  on  personal  property  for  the  year  1916.  The  rent 
reserved  is  stated  as  a  royalty  on  the  net  returns  from  ore 
shipped ;  they  agreed  to  make  an  expenditure  tending  to  the 
development  of  the  mines  in  the  sum  of  at  least  $5,000  every 
60  days  until  $25,000  has  been  so  expended.  **As  additional 
compensation  for  said  lease  the  said  lessees  agree  to  pay,  on 
or  before  90  days  from  the  date  hereof,  certain  indebtedness 
owing  by  the  lessor,"  including  the  note  owing  to  E.  F.  San- 
guinetti, the  note  in  suit ;  also  to  pay  on  or  before  the  exercise 
of  a  certain  option  executed  of  even  date  herewith  (whereby 
said  lessees  herein  have  an  option  to  purchase  a  block  of  stock 
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of  about  500,000  shares  of  the  Big  Eye  Mining  &  Milling 
Company  from  H.  V.  Ketcherside,  trustee)  certain  additional 
indebtedness  of  the  lessor  as  set  forth  in  the  itemized  state- 
ment attached  hereto  and  marked  Exhibit  '^B.'' 

The  lease  contains  the  forfeiture  clause,  wherein  the  parties 
agree  that: 

'^Time  is  of  the  essence  of  this  lease,  and  in  the  event  of 
the  failure  or  refusal  of  said  lessees  to  make  any  payments 
or  perform  any  obligations  herein  contained  on  his  part  to  be 
performed,  then  at  the  option  of  said  lessor  this  lease  shall 
become  null  and  void,  and  of  no  effect,  and  this  lessor  shall 
be  entitled  to  take  immediate  possession  of  said  premises, 
and  all  moneys  paid  by  said  lessees  to  said  lessor,  or  expended 
by  said  lessees  on  the  property  under  this  lease,  .  .  .  shall  be 
forfeited  to  the  lessor  as  liquidated  damages.  ...  In  the  event 
that  said  lease  shall  be  forfeited  prior  to  the  termination 
thereof,  peaceable  possession  shall  be  delivered  to  the  lessor 
of  said  premises,  together  with  all  machinery,  etc. ;  .  .  .  then 
and  in  that  event  upon  such  delivery  said  lessees  shall  be  free 
from  any  further  obligation  to  do  or  perform  any  act  or  make 
any  payment  under  said  lease.  ..." 

The  i^nawer,  after  setting  forth  a  copy  of  said  lease  con- 
taining the  above-quoted  language,  alleges  that  W.  W.  Reese 
was  a  partner  with  C.  H.  Eleinbeck  in  that  lease;  that  the 
item  of  indebtedness  shown  in  Schedule  A  is  the  identical 
item  covered  by  the  note  sued  on  which  Kleinbeck  obligates 
himself  to  pay ;  that  pursuant  to  said  contract  the  lessees  en- 
tered into  possession  of  the  property,  and  on  or  about  the 
thirtieth  day  of  May,  1916,  the  said  Reese,  acting  for  himself 
and  Eleinbeck  and  ''pursuant  to  and  in  obedience  of  the  said 
contract  and  the  covenants  therein  contained,  in  due  course 
discharged  the  said  note  in  full  by  paying  the  full  amount  due 
thereon  to  the  payee  named  therein,  .  .  .  ''  and  so  notified 
defendants;  that  thereafter  on  the  third  day  of  September, 
1916,  said  Reese  without  authority  indorsed  said  note  to 
W.  D.  Riley ;  that  Riley  was  informed  of  all  of  the  foregoing 
facts,  and  had  full  knowledge  of  such  facts  before  he  acquired 
said  note;  that  plaintiff  Livingston  was  fully  informed  and 
had  full  knowledge  of  said  facts  before  he  acquired  said  note. 
Said  defendants  pray  that  the  plaintiff  take  nothing  by  his 
action. 
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The  evidence  may  be  conceded  to  fairly  establish  the  follow- 
ing facts  set  forth  in  the  special  answer:  That  is,  that  San- 
guinetti  transferred  said  note  to  Reese  for  a  valuable  consid- 
eration before  due,  specially  indorsed  payable  to  W.  W.  Reese 
or  his  order  without  recourse;  that  Reese  immediately  in- 
formed the  secretary  of  the  Big  Eye  Mining  &  Milling  Com- 
pany of  the  transaction  he  had  with  Sanguinetti;  that  after 
the  note  became  due,  Reese  negotiated  it  to  W.  D.  Riley  for 
a  consideration,  and  without  recourse,  without  informing  the 
makers  of  his  transfer;  that  Riley  knew  before  accepting  the 
note  the  terms  and  conditions  of  the  lease  of  December  21, 
1915,  and  Reese's  relation  thereto;  that  likewise  Livingston 
knew  all  the  facts  leading  up  to  his  possession  of  the  paper. 
The  evidence  fairly  tends  to  establish  such  facts  and  knowl- 
edge of  the  said  facts  by  the  parties.  With  such  facts  before 
the  court,  judgment  was  rendered  for  the  plaintiff,  and  the 
answering  defendants  appeal. 

The  assignment  of  errors  by  the  appellants  is  so  general 
that  we  are  not  able  to  determine  the  specific  error  or  errors 
relied  upon  for  a  reversal.  I  presume  the  appellants  contend 
that  the  judgment  is  not  sustained  by  the  evidence,  and  there- 
fore the  judgment  is  contrary  to  law. 

The  controlling  question  presented  by  the  defense  is  whether 
the  note  in  question  was  discharged  by  the  transaction  between 
Reese  and  Sanguinetti  on  May  30,  1916,  which  was  consum- 
mated by  Reese's  paying  to  Sanguinetti  the  principal  sum 
named  on  the  face  of  the  note  and  taking  the  paper  specially 
indorsed  to  order  without  recourse.  Assuming,  as  established 
by  proof,  that  Reese  acted  in  that  transaction  for  and  in  behalf 
of  Kleinbeck  and  himself  as  partners  for  the  reason  he  was 
dealing  with  matters  and  funds  belonging  to  and  with  which 
the  partnership  was  concerned,  and  with  partnership  assets, 
Reese's  acts  in  the  premises  may  fairly  be  regarded  as  part- 
nership acts.  If  the  note  was  discharged  by  the  partnership 
payment  to  Sanguinetti,  then  certainly  Reese  had  no  right  to 
reissue  the  note  as  the  obligation  of  the  original  makers,  and 
Gus  Livingston  having  acquired  the  paper  after  it  became 
payable,  and  chargeable  with  knowledge  of  the  infirmity  in  the 
title  of  Reese,  he  cannot  recover  on  the  note. 

Whether  the  transaction  between  Sanguinetti,  the  holder  of 
the  note,  and  Reese,  who  paid  the  money,  is  of  such  a  char- 
acter as  constituted  a  payment  that  operated  to  extinguish  the 
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note,  is  a  question  of  fact.  Binford  v.  Adams,  104  Ind.  41, 
3  N.  B.  753 ;  Dougherty  v.  Deeney,  45  Iowa,  443 ;  Moran  v. 
Abbey,  63  Cal.  56;  Jones  v.  Bobbiit,  90  N.  C.  391;  BoZ- 
ohradsky  v.  Carlisle,  14  111.  App.  289.  The  trial  court  has 
necessarily  found  as  a  fact  that  said  transaction  was  of  such 
character  as  did  not  constitute  a  payment  that  operated  to 
extinguish  the  debt  evidenced  by  the  note.  The  lessees'  entire 
obligation  with  regard  to  the  payment  of  the  note  in  suit  rests 
upon  the  following  language  of  the  lease,  to  wit: 

''As  additional  compensation  for  said  lease,  the  said  lessees 
agree  to  pay,  on  or  before  ninety  (90)  days  from  the  date 
hereof,  certain  indebtedness  now  owing  by  the  lessor,  all  as 
set  forth  in  the  itemized  statement  attached  to  this  lease  and 
marked  Exhibit  'A.'  .  .  .'' 

The  exhibit  attached  is  a  list  of  debts,  including  a  debt  owing 
to  Sanguinetti,  shown  to  be  the  sum  of  the  principal  of  the 
note  in  suit  The  parties  concede  that  the  Sanguinetti  debt 
shown  on  the  list  was  covered  by  the  note,  and  the  purpose  was 
to  show  the  note  on  the  list.  The  debts  listed  aggregate  $4,000. 
The  clear  meaning  to  be  given  to  the  provisions  of  the  lease 
granted  is  that  the  lessees  promised  thereby  to  pay  the  lessor 
$4,000  additional  compensation  in  90  days  after  the  date  of 
the  lease;  that  in  discharge  of  said  promise,  the  lessees  had 
the  option  of  paying  said  sum  direct  to  the  creditors  of  the 
lessor,  named  in  the  list,  in  lieu  of  paying  the  same  to  the 
lessor.  No  lawyer  will  deny  that  the  obligation  assumed  would 
have  been  discharged  by  the  lessees  if  within  the  90  days  they 
had  paid  the  $4,000  direct  to  the  lessor  instead  of  paying  the 
lessor's  creditors.  The  option  expired  at  the  end  of  90  days. 
If  any  obligation  of  the  lessees  remained,  that  obligation  cer- 
tainly was  to  pay  said  ''additional  compensation"  to  the  lessor. 
The  lessees  failed  to  keep  this  promise,  and  the  time  for  per- 
formance expired.  After  the  90  days  expired  the  lesses  were 
under  no  obligation  to  pay  the  lessor's  debts  that  were  listed 
in  Exhibit  "A,"  including  the  note  in  suit.  Whether  the 
obligation  remained  to  pay  the  lessor  the  additional  compen- 
sation promised  is  not  a  question  in  this  case.  To  a  certainty, 
on  the  thirtieth  day  of  May,  1916,  when  Reese  acquired  the 
note,  the  lessees  had  wholly  failed  to  perform  the  assessment 
work  for  the  year  1915 ;  they  had  failed  to  place  improvements 
on  the  property  worth  $5,000  every  60  days  from  the  date  of 
the  lease ;  they  had  failed  to  pay  the  promised  additional  com- 
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pensation  for  the  grant  of  the  lease,  and  as  a  fact  the  lessor 
had  placed  a  watchman  in  charge  of  the  property.  The  fair 
inference  to  be  drawn  from  this  change  in  the  relation  of  the 
parties  toward  each  other  and  toward  the  mines  is  that  all 
parties  concerned  in  the  lease  regarded  and  treated  the  lease 
as  no  longer  in  force  or  binding  upon  any  party  thereto ;  that 
the  lessees  had  finally  forfeited  all  of  their  leasehold  rights 
and  abandoned  the  property ;  and  that  the  lessor  had  assumed 
actual  possession  of  the  property.  Such  was  the  effect  of  the 
trial  court's  holding,  and  such  was  the  effect  of  Reese's  under- 
standing of  the  situation  as  testified  by  him.  He  explains  his 
purpose  of  taking  over  the  note  was  to  prevent  Sanguinetti 
from  commencing  an  action  to  collect  the  note,  and  thereby 
seriously  interfere  with  the  negotiations  he  then  had  on  hand 
with  prospective  buyers  of  the  mines,  or  prospective  buyers 
of  stock  in  the  Big  Eye  Mining  &  Milling  Company.  The 
trial  court  was  fully  justified  in  holding  that  Reese's  inten- 
tion in  taking  over  the  note  was  to  acquire  all  of  the  rights  of 
the  payee,  Sanguinetti,  in  the  paper.  The  special  indorse- 
ment placed  on  the  note,  coupled  with  the  fact  that  the  trans- 
action occurred  after  the  lease  terminated  and  before  the  date 
of  maturity,  corroborates  Reese's  testimony  tending  to  estab- 
lish the  purpose  he  had  in  acquiring  the  note. 

The  title  acquired  by  Reese  was  that  of  Sanguinetti,  and 
that  title  was  not  in  the  least  impaired  by  Reese  notifying 
the  makers  of  the  note  that  he  had  acquired  the  possession  of 
the  note,  nor  by  his  offer  to  deliver  up  the  note  in  considera- 
tion of  stock  of  the  Big  Eye  Mining  &  Milling  Company. 
Reese's  acts  were  consistent  with  his  avowed  purpose  in 
acquiring  the  note.  The  Big  Eye  Mining  &  Milling  Company 
do  not  pretend  to  have  credited  the  amount  represented  by 
the  note  on  Kleinbeck's  agreement  to  pay  additional  compen- 
sation for  the  lease.  If  the  lease  ceased  to  be  binding  by 
reason  of  breaches  of  its  covenants,  no  compensation  for  in- 
jury resulting  from  such  breaches  can  be  recovered  other  than 
to  declare  a  forfeiture  and  recover  possession  of  the  lease- 
hold estate.  Payment  of  the  promised  consideration  cannot 
be  recovered  by  action  in  the  courts,  and  this  is  the  effect  to 
■  be  given  to  the  defense  as  pleaded  in  the  answer  if  such 
defense  is  given  any  effect. 

The  plaintiff  acquired  all  of  the  rights  in  the  note  which 
Reese  owned  at  the  time  of  a  transfer.    The  judgment  is  sup- 
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ported  by  the  evidence,  and  npon  the  whole  case  it  clearly 
appears  that  justice  has  been  awarded.  The  judgment  is 
therefore  affirmed 

PEANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 


[C^yil  No.  1581.    FUed  Mareh  30,  1918.] 
[171  Pac.  997.] 

EDITH  SANBBRG  JACKSON,  Appellant,  v.  LEBANON 
RESERVOIR  &  DITCH  COMPANY,  a  Corporation,  et 
al..  Appellees. 

1.  APPEABANd — ATTEB  JUDGMENT — JUBISDICHON  OV  PERSON. — Although 

one  was  made  plaintiff  without  her  knowledge  in  an  action  to  fix 
rights  to  water,  the  court  obtained  jurisdiction  of  her,  where  she 
appeared  and  answered  a  citation  on  motion  to  modify  the  decree. 

[As  to  test  whether  appearance  is  general  or  special,  see  note  in 
AzuL  Cas.  1914A,  1189.] 

2.  Appeal  and  Ebbob  —  Eppect  op  Appeal  —  Jitbisdiction  op  Tbial 

CouBT. — ^Where  the  court  expressly  retained  jurisdiction  of  a  matter 
involving  water  rights,  an  appeal  from  the  decree  did  not  prevent 
the  hearing  of  a  motion  to  modify  such  decree. 

3.  Appeal  and  Ebbob — Necbssitt  fob  Bond. — Under  Civil  Code  of  1913, 

paragraph  1233,  providing  that  appeals  from  orders  other  than  final 
judgments  may  be  taken  within  60  days,  and  paragraph  1236,  pro- 
viding that  appellant  shall,  within  the  time  for  appealing,  file  an 
appeal  bond,  an  appeal  from  an  order  modifying  a  decree  will  be 
dismissed,  where  a  bond  was  not  filed  within  60  days. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.  A.  Q.  McAlister,  Judge.  Appeal  dis- 
missed. 

STATEMENT  OP  FACTS  BY  THE  OOUBT. 

This  action  was  commenced  during  the  spring  of  the  year 
1915  by  the  appellees  and  the  appellant,  as  plaintiffs,  owners 
of  irrigable  agricultural  lands  in  Graham  county,  against 
George  N.  Campbell  and  other  named  defendants,  therein 
seeking  to  adjudicate  and  finally  settle  the  priority  rights  of 
all  of  the  parties  to  the  action  to  the  waters  of  a  stream  known 
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as  Merejildo  Wash.  The  complaint  sets  forth  the  priority 
claims  of  the  parties,  the  extent  of  the  appropriations  made, 
the  acreage  of  each  party  irrigated  from  said  stream,  the  con- 
nection the  corporation  sustains  to  the  landholders,  and  its 
service  to  them,  and  alleges  that  the  defendants  named  have 
wrongfully  interfered  with  the  rights  of  the  plaintiffs  in  the 
water  in  question  in  the  main  action.  The  relief  demanded  is 
a  restraining  order  prohibiting  the  defendants  from  diverting 
any  of  the  waters  of  the  said  wash  from  the  plaintiffs'  ditches, 
and  from  interfering  with  the  flow  of  water  through  plaintiffs' 
system  of  irrigation ;  that  the  court  adjudicate  the  respective 
rights  and  priorities  of  the  plaintiffs  and  defendants  as  against 
one  another  to  the  use  of  the  waters  of  Merejildo  Wash;  for  a 
perpetual  injunction ;  and  for  general  relief. 

The  cause  was  tried  on  the  twelfth  day  of  July,  1915,  and 
the  trial  resulted  in  a  decree  determining  the  respective  rights 
of  the  parties,  granting  the  injunctive  relief  prayed  for.  The 
decree  was  entered  on  the  11th  day  of  April,  1916.  The  fol- 
lowing language  was  used  in  the  decree : 

*'  .  .  ,  And  that  each  of  the  parties  hereto  have  pursued 
and  is  pursuing  the  reduction  thereof  [lands]  to  cultivation 
by  irrigation  with  all  reasonable  diligence,  and  that  as  against 
one  another  each  of  the  said  parties  has  the  right  to  divert 
and  use,  on  his  said  tracts  of  land,  water  from  and  of  the  nat- 
ural flow  of  the  said  Merejildo  Wash,  in  the  order  of  priority 
and  dating  from  the  date  as  set  forth  in  the  said  schedule, 
for  the  irrigation  and  cultivation  of  the  amount  of  said  lands 
shown  in  said  schedule,  or  so  much  thereof  as  may  at  any  time 
be  under  cultivation  and  irrigation,  diverting  to  and  apply- 
ing therein,  however,  only  such  limited  amount  of  water  as 
may  actually  be  necessary,  economically  and  carefully  used, 
for  the  purpose  of  cultivation  thereof  such  crops  as  may  be 
cultivated  thereon  from  time  to  time." 

Then  follows  the  schedule,  showing  that  Edith  Sanberg  is 
the  second  in  the  list,  cultivating  and  irrigating  32  acres  from 
the  year  1894.  The  decree  expressly  retains  jurisdiction  over 
the  cause  "for  the  purpose  of  executing  this  decree,  or  for 
the  purpose  of  modifying  the  same  from  time  to  time,  if 
upon  application  facts  are  shown  justifying  such  modifica- 
tion. .  .  ." 

The  defendants  in  the  action  gave  notice  of  appeal  on  Sep- 
tember 14,  1916.    An  appeal  bond  was  approved  and  filed 
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October  10,  1916.  The  appeal  was  never  prosecuted  in  this 
court.  On  September  20,  1916,  the  plaintiffs  in  the  main 
action  moved  for  an  amendment  of  the  decree  in  the  par- 
ticular of  defining  and  prescribing  the  manner  of  distributing 
the  water  to  the  several  land  owners  entitled  thereto,  to  the 
end  of  carrying  out  the  decree  according  to  the  spirit  of  its 
terms  and  to  promote  justice.  The  motion  filed  complains  of 
the  acts  of  Edith  Sanberg  in  taking  water  greater  in  amount 
than  allowed  her  by  said  decree,  and  alleges : 

'*  .  .  .  That  since  the  time  the  said  decree  was  entered  the 
said  plaintiflP  [Sanberg]  has  persistently  and  continually 
claimed  more  water  than  the  amount  to  which  she  was  entitled, 
.  .  .  has  gone  upon  the  plaintiff's  ditches  and  cut  the  same, 
has  taken  water  at  times  sufScient  to  water  60  acres,  and  per- 
sistently and  continually  is  acting  in  such  manner  as  to  annoy 
the  remaining  plaintiffs  and  interfere  with  the  distribution  of 
water  upon  their  land." 

The  relief  demanded  is  a  modification  of  the  decree,  ''so 
that  it  shall  be  made  definite  and  certain  [as]  to  the  number 
of  days  during  each  month  or  week  that  the  said  Edith  San- 
berg (now  Edith  Sanberg  Jackson)  has  the  right  to  said 
water,"  and  for  an  injunction  restraining  said  party  from 
interfering  with  the  use  of  the  water  by  the  other  parties, 
and  praying  for  a  citation  requiring  said  party  to  show  cause 
why  said  decree  should  not  be  so  modified. 

On  October  16,  1916,  Edith  Sanberg  Jackson  appeared  and 
demurred  to  the  facts  set  forth  in  the  petition  for  citation, 
alleging  that  the  application  sets  forth  facts  inconsistent  with 
the  pleadings  in  the  main  case ;  that  the  respondent  is  named 
a  party  plaintiff  in  the  main  cause,  and  in  this  proceeding 
she  is  made  a  party  defendant ;  that  the  law  provides  no  such 
form  of  procedure  as  here  instituted;  that  the  relief  sought 
herein  is  a  departure  from  the  relief  sought  in  the  original 
action;  that  the  original  case  is  pending  on  appeal  in  the 
supreme  court,  by  reason  of  which  fact  the  lower  court  is 
without  jurisdiction  to  grant  the  relief  prayed.  Answering 
the  petition,  the  respondent  denies  that  she  was  a  party  to 
the  original  action  of  her  knowledge  or  by  her  consent,  but 
alleges  that  her  name  was  joined  as  a  party  in  said  action 
without  her  knowledge  or  consent,  and  that  she  received  the 
first  actual  notice  that  she  was  a  party  to  said  suit  when  the 
citation  for  modification  of  the  decree  was  served  upon  her. 
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The  court  overruled  the  respondent's  objections  to  the  pro- 
ceeding and  motion  and  proceeded  to  hear  evidence  offered 
by  the  parties.  The  evidence  considered,  the  court  ordered 
that  the  motion  be  granted,  and  that  the  decree  be  modified 
'*in  this  respect,  namely :  The  amount  of  water  decreed  in  the 
original  decree  to  the  respondent  and  to  stockholders  of  the 
Lebanon  Reservoir  &  Ditch  Company  shall  be  distributed  until 
the  further  order  of  this  court  in  this  manner,  to  wit:  Re- 
spondent Edith  Sanberg  Jackson  shall  have  the  use  of  the 
water  of  said  canyon  during  the  first  four  days  of  each  and 
every  month,  and  also  on  the  thirteenth  day  of  each  month  and 
the  twenty-second  day  of  each  month,  each  term  to  begin  at 
midnight  and  end  at  midnight.  The  remaining  plaintiffs  and 
stockholders  of  the  Lebanon  Reservoir  &  Ditch  Company  shall 
be  entitled  to  the  use  of  said  water  during  the  remaining 
days  of  each  and  every  month." 

This  order  was  made  November  21,  1916^  and  entered 
December  6,  1916.  This  appeal  is  from  the  order  made  on 
November  21,  1916,  as  specified  in  the  notice  of  appeal  on 
the  eleventh  day  of  January,  1917.  On  March  3,  1917,  the 
respondent  filed  her  appeal  bond. 

Mr.  B.  L.  Spriggs,  for  Appellant. 

Mr.  W.  R.  Chambers,  for  Appellees. 

CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  contention  of  the  appellant  that  she  was  without  knowl- 
edge of  her  status  as  a  party  plaintiff  in  the  main  case  is 
without  merit.  The  citation  issued  brought  her  before  the 
court,  and  gave  the  court  jurisdiction  over  her  with  equal 
effect  to  that  of  service  of  summons.  By  appearing  and  an- 
swering the  citation,  she  submitted  her  person  and  her  rights 
involved  in  that  action  to  the  jurisdiction  of  the  court.  By 
her  answer  she  does  not  attempt  to  dispute  the  facts  charged 
against  her  in  the  petition  and  citation.  The  whole  contro- 
versy raised  by  her  in  answer  to  the  citation  consists  of  the 
assertion  that  she  was  never  legally  brought  before  the  court 
prior  to  the  time  of  making  return  to  the  citation.  The  trial 
court  decided  otherwise,  and  properly.  Becoming  satisfied 
from  the  evidence  that  the  facts  stated  in  the  application  are 
true,  and  not  being  denied  by  respondent,  the  court  made  the 
order  complained  of,  modifying  the  decree.    The  appellant 
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has  not  pointed  out  wherein  her  rights  have  been  prejudiced 
by  the  order.  The  order  overruling  the  demurrer,  the  order 
denying  a  new  trial,  and  the  order  modifying  the  original  de- 
cree are  assigned  as  error. 

The  appellant  relies  upon  the  taking  of  an  appeal  by  the 
defendants  in  the  original  case  as  an  act  depriving  the  trial 
court  of  jurisdiction  to  make  the  order  modifying  the  decree. 
The  contention  seems  to  be  that,  after  said  defendants  gave 
notice  of  appeal  from  the  principal  decree,  the  trial  court  lost 
all  power  over  the  decree  to  modify  its  terms.  The  decree 
was  made  April  11,  1916,  and  the  appeal  was  perfected  by 
giving  notice  of  appeal  on  the  fourteenth  day  of  September, 

1916,  and  by  filing  an  appeal  bond  on  October  10, 1916.  The 
application  for  a  citation  to  this  respondent  was  filed  Sep- 
tember 20,  1916,  before  the  said  appeal  was  perfected.  The 
said  appeal  as  perfected  did  not  have  the  effect  of  super- 
seding the  decree ;  hence  the  trial  court  did  not  lose  jurisdic- 
tion over  the  same,  either  by  operation  of  law,  by  act  of  the 
parties  appealing,  nor  in  fact,  as  the  court  expressly  retained 
jurisdiction  of  the  matter  upon  the  face  of  the  decree,  for  the 
purpose  of  enforcing  the  equities  of  the  parties. 

The  appeal  in  this  case  is  from  a  final  order  affecting  a  sub- 
stantial right  of,  the  appellant,  made  upon  a  summary  appli- 
cation in  an  action  after  judgment,  and  in  order  to  become 
effective  the  appeal  must  have  been  perfected  within  60  days 
after  the  said  order  was  made.  Paragraph  1233,  Civil  Code 
of  Arizona,  1913.  The  order  was  made  November  21,  1916. 
Notice  of  appeal  was  given  on  the  eleventh  day  of  January, 

1917,  and  the  bond  on  appeal  was  not  filed  until  the  third  day 
of  March,  1917,  a  period  of  100  days  after  the  order  was  made. 
In  order  to  effect  an  appeal  "the  party  appealing  shall  also, 
within  the  time  in  which  the  appeal  may  be  taken,  file  an 
appeal  bond,  or  undertaking.  ..."  Paragraph  1236,  Civil 
Code  of  Arizona,  1913.  The  filing  of  an  appeal  bond  in  cases 
where  a  bond  of  appeal  is  required  is  jurisdictional.  Thomas 
V.  Speese,  14  Ariz.  556,  132  Pac.  1137. 

The  appellees  contend  that,  because  the  appellant  has  failed 
to  perfect  her  appeal  by  filing  an  appeal  bond  within  60  days, 
as  shown  by  the  record,  the  appeal  must  be  dismissed.  That 
contention  mubt  be  sustained. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[Civil  No.  1572.    THed  March  30,  1»18.] 
[170  Pac.  280.] 

OLIVER   J.    CROOK,    Appellant,    v.    PANSY     CROOK, 

Appellee. 

1.  PBOGBSS  —  SUBSTITUTINO  SBSVICE  —  AMENDMENT  OF  RETURN.— Under 

Civil  Code  of  1913,  paragraph  448,  requiring  upon  pnblieation  of 
Bummons  that  a  copy  be  mailed  to  defendant  forthwith,  an  affidavit 
showing  mailing  one  month  subsequent  is  insufficient,  but  it  is  the 
fact  of  senrvice  and  not  the  return  that  confers  jurisdiction,  ani\ 
error  in  the  return  may  be  corrected  under  paragraph  455,  under 
direction  of  court. 

2.  DivoBCE— JxTBisDicnoN — Pendency  o»  Other  Suit— Abatement. — 

The  pendency  of  another  suit  for  divorce  between  the  parties  in 
another  county  of  the  state  does  not  aifect  the  jurisdiction  of  the 
latter  court,  although  if  properly  presented  it  would  abate  the  suit. 
8.  Appeal  and  Erbob^-43ustainino  Judgment  When  Bight  Ai/thouoh 
Seasoning  Wrong. — If  the  judgment  of  the  lower  court  is  right  for 
any  reason,  although  the  one  given  may  be  wrong,  it  must  be  sus- 
tained, and  the  theory  of  the  lower  court  need  not  be  determined. 

4.  Judgment  —  Setting  Aside  Betawt  Decrees  —  OoNSTsuenvs  Ser- 

vice.— ^Under  Civil  Code  of  1913,  paragraph  600,  the  trial  court, 
within  6  months,  and  under  paragraphs  592-595  within  one  year, 
after  rendition  of  default  judgment  based  on  service  by  publication, 
may,  for  good  cause  shown,  set  aside  the  judgment,  and  facts  show- 
ing fraud  and  bad  faith  on  part  of  plaintiff  who  brought  second  suit 
in  another  county  to  avoid  contesting  one  still  pending,  show  good 
cause. 

5.  Divorce— Default  Decree— Vacating — Etfect. — ^Plaintiff  in  divorce 

is  presumed  to  know  that  a  default  decree  upon  service  by  publica- 
tion may  be  set  aside  within  one  year,  and  he  cannot  complain  that 
a  vacation  of  the  decree  will  work  a  great  wrong  to  a  second  wife 
and  a  child  bom  to  them. 

[As  to  proceedings  for,  and  effect  of,  vacating  and  annulling 
divorce,  see  note  in  61  Am.  Dec.  459.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pima.    W.  A.  O'Connor,  Judge.    Affirmed. 

Mr.  Ben  C.  Hill,  Mr.  B.  W.  Sprague  and  Mr.  Prank  E. 
Curley,  for  Appellant 

Miss  Alice  M.  Birdsall    and  Mr.  W.  Fred  Kain  (Messrs. 
Owens  &  Wingert,  of  Counsel),  for  Appellee. 
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ROSS,  J. — The  plaintiflF  prosecutes  an  appeal  from  an  order 
denying  a  motion  to  amend  the  return  of  service  of  summons 
and  from  an  order  granting  a  motion  to  set  aside  default  and 
to  vacate  the  judgment. 

On  the  trial. of  the  motion  to  vacate  the  judgment,  it  was 
the  theory  of  defendant  that  the  court  never  acquired  juris- 
diction because  of  the  insufficiency  of  the  proof  of  service  of 
summons.  The  service  was  constructive,  and  consisted  of  a 
publication  of  the  summons  and  the  mailing  of  a  copy  thereof 
and  of  the  complaint  to  the  address  of  the  defendant  at  her 
residence  in  Whittier,  California.  The  defect  in  the  affidavit 
of  service  was  that  it  stated  affiant  mailed  it  on  March  25, 
1916,  whereas  the  suit  was  instituted  and  summons  issued  on 
February  25,  1916.  The  statute  (paragraph  448,  Civil  Code) 
requires  the  copies  to  be  mailed  forthwith  if  defendant's  post- 
office  address  is  known  to  plaintiff,  and  this  was  not  complied 
with  if  the  date  of  mailing  fixed  in  the  affidavit  was  correct. 
Plaintiff  contends  that  a  clerical  mistake  was  made  in  draft- 
ing the  affidavit,  by  inserting  March  25th  instead  of  February 
25th,  and,  by  motion  supported  by  affidavit,  asked  permission 
of  the  court  to  correct  the  mistake.  The  refusal  of  the  court 
to  permit  the  amendment  is  assigned  as  error. 

Clerical  mistakes  of  the  kind  claimed  not  infrequently  occur 
by  inadvertence  or  carelessness.  The  return  of  service  was 
sworn  to  March  29th,  and  readily  it  will  be  seen  that  in  draft- 
ing the  affidavit  the  current  month  might  not  unnaturally 
displace  any  month  ante  or  post:  Besides,  the  affidavit  was 
made  by  an  attorney  who  would  know  that  the  mailing  of 
process  on  March  25th  would  not  be  a  compliance  with  the 
law  requiring  that  it  be  done  forthwith. 

The  showing  in  resistance  to  the  motion  to  amend  was  that 
the  copies  of  summons  and  complaint  were  not  received  by 
defendant.  This  might  be,  and  still  it  would  not  be  proof, 
or  but  slight  proof,  that  they  were  not  mailed.  The  testimony 
of  failure  to  receive  is  negative  in  its  nature,  and  ought  not 
to  prevail  over  the  positive  sworn  statement  of  posting.  The 
one  is  not  inconsistent  with  the  other.  Both  could  be  true. 
The  packet  might  have  been  lost  or  destroyed. 

Amendments  such  as  requested  are  authorized  to  be  made 
under  the  direction  of  the  court.  Paragraph  455,  Civil  Code. 
It  is  not  an  absolute  right  to  be  exercised  without  leave  of  the 
court.    If  the  claimed  mistake  or  informality  in  the  retum, 
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either  on  the  face  of  the  return  or  from  extrinsic  evidence,  is 
shown  to  be  erroneous,  the  duty  of  the  court  to  permit  correc- 
tion is  plainly  imperative.  As  a  matter  of  practice,  we  be- 
lieve the  permission  to  amend  is  usually  granted.  It  is  the 
fact  of  service  and  not  the  return  of  service  that  confers  juris- 
diction. Banch  v.  Werley  (C.  C),  152  Fed.  509-515;  Her- 
man v.  Santee,  103  Cal.  519,  42  Am.  St.  Rep.  145,  37  Pac.  509. 
We  think,  under  the  circumstances,  the  court  should  have 
granted  the  right  to  amend  the  affidavit  of  service,  nunc  pro 
tunc,  as  of  the  date  of  the  judgment,  and  in  the  further  con- 
sideration of  the  case  we  shall  regard  the  correction  as  having 
been  made. 

The  action,  which  is  one  for  divorce,  was  instituted  February 
25,  1916,  in  the  superior  court  of  Pima  county,  alleging  de- 
sertion. Service  upon  defendant  was  had  by  publication  and 
by  mailing  a  copy  of  summons  and  complaint  to  defendant 
at  her  residence,  Whittier,  California.  In  due  course,  de- 
fendant's default  was  entered,  and  on  May  16,  1916,  plaintiflP 
submitted  evidence  in  support  of  his  allegation,  whereupon 
judgment  dissolving  the  marriage  relation  between  plaintiflP 
and  defendant  was  entered. 

Thereafter,  on  November  13,  1916,  defendant  filed  her  mo- 
tion asking  that  default  be  set  aside  and  judgment  vacated 
on  two  grounds :  First,  because  she  was  not  served  with  pro- 
cess and  had  no  notice  or  knowledge  of  the  institution  or 
pendency  of  the  action  in  Pima  county ;  and,  second,  because 
the  judgment  was  obtained  by  fraud,  in  that  at  the  time  of 
the  institution  of  the  action  in  Pima  county  and  at  the  time 
of  the  entry  of  judgment  a  suit  was  pending  in  the  superior 
court  of  Maricopa  county  between  the  same  parties,  wherein 
plaintiflf  was  seeking  a  divorce  from  defendant,  and  that  this 
latter  suit  was  still  pending  and  undisposed  of,  which  fact 
was  known  to  the  plaintiflf  and  his  attorney.  In  support  of 
the  motion,  defendant  filed  affidavits  of  herself  and  John 
Crook,  her  father,  and  the  mail  carrier  at  Whittier,  showing 
that  no  copy  of  the  summons  and  complaint  was  ever  received 
by  defendant,  although  her  residence  was  well  known  to  plain- 
tiflf. Appended  to  the  motion,  and  as  a  part  thereof,  were 
also  copies  of  the  files  in  the  divorce  suit  which  was  commenced 
June  2.  1915,  by  plaintiflf  against  the  defendant,  alleging 
desertion  and  cruelty,  in  Maricopa  county,  as  follows:  Com- 
plaint and  amended  complaint;  answer  denying  desertion* and 
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cruelty  and  praying  for  dismissal  of  action  at  plaintiff's  costs, 
for  suit  money  and  for  attorneys'  fees ;  motion  for  an  order  of 
the  court  requiring  plaintiff  to  pay  defendant  as  attorneys' 
fees  the  sum  of  $300  in  making  her  defense. 

About  this  time,  or  soon  thereafter,  the  attorney,  a  resident 
of  Phoenix,  who  brought  the  action  in  Maricopa  county,  with- 
drew from  the  case  and  plaintiff's  substituted  attorney  living 
at  Tucson,  Pima  county,  took  full  charge.  He  wrote  letters 
to  the  clerk  of  the  superior  court  of  Maricopa  county  and  to 
the  attorney  for  the  defendant  requesting  that  the  hearing 
on  the  motion  for  attorneys'  fees  be  continued  to  be  taken 
up  on  a  trial  of  the  case  on  its  merits,  and  was  granted  two 
such  continuances.  Being  advised  that  the  motion  for  attor- 
neys' fees  was  set  for  hearing  October  16,  1915,  he  wrote  to 
the  clerk  on  October  15,  as  follows:  ''Please  enter  my  appear- 
ance as  attorney  for  0.  J.  Crook,  the  plaintiff  herein,  and  dis- 
miss plaintiff's  complaint  without  prejudice."  This  request 
to  dismiss  was  received  by  the  clerk  on  October  16th  and  was 
filed,  but  was  not  granted,  of  which  the  clerk  advised  plain- 
tiff's attorney,  stating  that  the  court  would  not  dismiss  until 
the  motion  for  suit  money  was  withdrawn  or  otherwise  dis- 
posed of.  On  the  same  day  the  court  entered  an  order  re- 
quiring plaintiff  to  pay  defendant  $300  as  attorneys'  fees,  to- 
gether with  the  sum  of  $5,  costs  of  suit. 

The  attorney  for  the  plaintiff  and  the  attorney  for  the  de- 
fendant kept  up  an  intermittent  correspondence  about  the 
judgment  for  $300  attorneys'  fees,  until  January  20,  1916; 
the  status  of  the  case  on  the  Maricopa  docket  being  unchanged 
at  that  time  or  since  by  any  action  or  order  of  the  court. 
It  is  admitted,  however,  that  the  plaintiff  paid  the  defendant 
the  $300  assessed  against  him  as  attorneys'  fees,  and  we 
assume,  although  it  is  not  so  shown,  that  it  was  paid  prior  to 
February  25,  1916,  the  date  of  filing  suit  in  Pima  county. 
Defendant  contends  that  the  facts  above  detailed  establiedi 
fraud  upon  the  part  of  the  plaintiff,  not  only  as  against  the 
court  but  also  against  the  defendant,  and  insists  that  the 
motion  to  vacate  should  be  sustained  upon  that  ground. 

The  judgment  sought  to  be  vacated  was  obtained  by  sub- 
stituted service.  The  defendant  had  no  actual  notice  or  knowl- 
edge of  the  institution  or  pendency  of  the  action,  and  if  this 
was  not  the  result  of  a  studied  effort  on  the  part  of  plaintiff, 
it  is  at  least  manifest  that  he  did  not  invite  a  repetition  of 
the  preliminary  skirmishes  he  had  encountered  in  the  Mari- 
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copa  suit,  nor  court  a  trial  of  the  issues  with  the  defendant 
present  vigorously  denying  every  charge  he  had  made  against 
her  and  insisting  that  he,  and  not  she,  was  the  culprit.  True, 
he  claims  as  the  reason  for  the  change  of  bases  of  operation 
from  the  Maricopa  court  to  the  Pima  court  a  doubt  existed 
or  had  arisen  as  to  whether  at  the  time  the  first  suit  was 
brought  he  had  lived  the  full  six  months  in  Maricopa  county 
necessary  under  the  law.  From  the  record,  it  is  apparent  that 
this  was  a  doubt  of  convenience  and  expediency,  and  not  real. 
It  had  not  been  made  an  issue  by  the  pleadings.  The  issues 
were  the  grounds  he  had  alleged  in  his  complaint  for  divorce 
from  defendant,  and  we  are  persuaded  it  was  the  trial  of 
these  contested  issues  that  he  sought  to  avoid. 

It  is  the  contention  of  the  defendant  that  the  Maricopa 
county  suit  was  all  the  time  and  is  now  pending,  notwith- 
standing the  written  request  of  plaintiff  of  October  15,  1916, 
that  it  be  dismissed,  whereas  the  plaintiff  insists  that  inasmuch 
as  no  cross-bill  or  counterclaim  had  been  filed,  under  para- 
graph 463  of  the  Civil  Code,  he  had  the  absolute  and  uncon- 
ditional right  to  discontinue  the  suit  in  that  manner,  and  that 
the  filing  of  his  request  without  any  affirmative  action  by  the 
clerk  or  the  court,  ipso  facto,  had  that  effect.  Without  deter- 
mining that  very  interesting  question,  or  intimating  any 
opinion  thereon,  we  may  pause  to  say  it  is  immaterial  which 
contention  is  right.  The  pendency  of  the  suit  in  Maricopa 
county  did  not  affect  the  jurisdiction  of  the  superior  court  of 
Pima  county,  although  it  would,  if  properly  presented  to  the 
latter  court,  have  abated  the  suit  therein.  Paragraphs  468, 
469,  Civil  Code.  The  evil  was  in  abandoning  a  jurisdiction 
that  he  had  invoked  while  the  court  was  insisting  upon  hold- 
ing the  case,  and  going  into  the  court  of  a  neighboring  county 
with  the  same  grievances.  If  the  accident  of  residence  dic- 
tated or  required  this  change,  the  plaintiff  should  have,  in 
good  faith  and  in  a  regular  manner,  so  informed  the  Maricopa 
court  and  the  defendant,  and  left  that  court  with  a  clean  bill 
of  health,  instead  of  adopting  the  very  doubtful,  if  not  dupli- 
citous,  course  he  did  by  ignoring  the  contention  of  the  Mari- 
copa court  and  taking  his  troubles  to  another  court  uninformed 
and  unadvised  of  past  proceedings  and  there,  unembarrassed 
by  the  impedimenta  of  the  defendant,  obtain  what,  if  the 
facts  had  been  known,  would  never  have  been  granted.  Courts 
of  justice  may  be,  and  often  are,  wrong  in  the  assumption  and 
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dificharge  of  their  functions,  but  it  would  be  intolerable  to 
think  relief  therefrom  could  be  had  in  the  manner  pursued 
in  this  case. 

The  trial  court  assigns  as  his  reason  for  vacating  the  judg- 
ment lack  of  jurisdiction,  and  we  assume,  although  he  does 
not  so  state,  it  was  based  on  the  insufBciency  of  the  return  of 
process.  If  his  judgment  was  right  for  any  reason,  the  one 
he  gave  or  any  other,  it  should  be  sustained.  The  defendant 
insists  the  order  vacating  the  judgment  is  fully  justified  upon 
the  charge  and  proof  of  fraud.  As  we  view  it,  it  is  not  neces- 
sary that  either  of  the  reasons  suggested  should  be  relied  upon 
in  arriving  at  the  conclusion  that  the  order  vacating  the  judg- 
ment was  right.   . 

The  statute  (paragraph  600,  Civil  Code)  provides  that: 

''The  court  may,  [at]  any  time  within  six  months  after 
the  making  or  entry  of  any  judgment,  order  or  other  pro- 
ceeding ...  for  good  cause  shown,  modify  or  set  aside  its 
judgments,  orders  or  proceedings.'' 

We  think  ''good  cause"  is  abundantly  shown,  and,  as  the 
motion  to  vacate  was  filed  within  six  months  from  the  date  of 
the  entry  of  judgment,  the  motion  was  properly  granted  upon 
that  ground. 

The  judgment  having  been  entered  upon  constructive  ser- 
vice, without  appearance  by  defendant,  either  in  person  or 
by  attorney,  was  subject  to  be  set  aside  and  vacated  "for  good 
cause  shown''  at  any  time  within  one  year  from  its  rendition 
under  the  procedure  found  in  paragraphs  592-595  of  the  Civil 
Code,  and,  while  the  application  in  this  case  is  not  in  accord- 
ance with  that  procedure,  it  is  well  within  the  legislative  policy 
there  declared.  We  take  it  that  a  motion  in  the  original 
action,  as  was  made  in  this  case,  is  the  correct  procedure  under 
paragraph  600,  supra. 

It  would  seem  that  where  the  defaulting  defendant  in  a 
divorce  case  is  without  actual  knowledge  of  the  pendency  of 
the  suit,  on  the  grounds  of  public  policy,  liberal  opportunity 
should  be  extended  her  to  be  heard  in  refutation  of  any 
charges  preferred  by  the  plaintiff,  for  the  reason  that  the  state 
is  vitally  interested  in  seeing  that  contracts  of  marriage  are 
not  dissolved  for  trivial  or  no  cause.  These  contracts  are  sol- 
emnized under  the  law  by  officers  of  the  state  or  by  the  clergy. 
They  may  not  be  rescinded  or  canceled  by  the  parties  as  other 
contracts  between  private  parties.    Marriage  is  an  institution 
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regulated  by  law.  The  public  is  interested  in  it,  and  has  es- 
tablished a  sapervisorial  power  over  its  beginning,  continu- 
ance, and  dissolution.  The  law  forbids  collusive  divorce,  and, 
while  it  permits  ex  parte  divorce,  it  gives  a  wide  latitude  to 
the  defaulting  spouse,  especially  where  service  is  constructive, 
to  have  her  day  in  court,  and  this  on  the  broad  principle  that 
the  domestic  relation  is  of  public  concern. 

''It  has  been  said  by  the  courts  and  eminent  writers  on  the 
subject  that  such  an  action  (divorce)  is  really  a  triangular 
proceeding,  to  which  the  husband  and  wife  and  the  state  are 
parties."    9  B.  C.  L.  253,  §  12,  and  eases  there  cited. 

Plaintiff  urges,  rather  pathetically,  as  a  reason  against 
vacating  the  judgment  the  great  wrong  that  will  be  done  the 
woman  whom  he  married  immediately  after  his  divorce  was 
granted,  and  the  blight  upon  the  life  of  a  child,  the  issue  of 
such  marriage.  However  regrettable  the  situation,  it  is  of  his 
begetting  and  not  the  fault  of  the  law.  A  more  circumspect 
and  conscientious  observance  of  the  law  would  have  prevented 
all  the  grief  of  which  he  speaks  so  feelingly  at  this  time.  He 
should  have  made  haste  slowly.  There  is  a  proverb,  ''Haste 
often  brings  shame,"  and  it  is  particularly  applicable  to  hur- 
ried marriage  of  divorcees. 

The  same  consideration  was  urged  on  the  court  in  Lockwood 
V.  Lochwood,  (mte,  p.  215,  168  Pac.  501,  to  which  we  said : 

"The  appellant  has  through  ignorance  of  the  law,  brought 
about  an  injury  for  which  he  alone  is  responsible.  He  is 
charged  with  knowing  that  the  laws  of  Arizona  give  to  the 
appellee  the  clear  right  to  cause  the  divorce  decree  to  be 
vacated,  and  to  be  heard  in  her  defense,  and  that  right  exists 
one  year  after  the  rendition  of  such  decree.  Ejiowing  this  to 
be  the  law,  he  took  his  chance  and  lost." 

The  judgment  is  affirmed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  law. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  435.    Filed  Aprfl  18,  1918.] 
[171  Plac.  1182.] 

WILLIAM  SPAEKS,  Appellant,  v.  STATE,  Respondent 

1.  Homicide — ^Evidenoe — Malice — Bemoteness  or  Pbeviotts  Threats. 

In  a  proseeution  for  murder,  threats  made  bj  defendant  against  de- 
eeascsd  previous  to  crime,  are  admissible  to  show  malice;  the  remote- 
ness in  time  of  the  threats  not  affecting  the  admissibility  of  such 
evidence,  but  its  weight  only. 

[As  to  admissibility  of  evidence  of  threats  in  proeecutions  for 
homicide,  see  note  in  89  Am.  St.  Bep.  691.] 

2.  Homicide — Evidence — ^''Dyino  Declarations." — Where  deceased  had 

received  five  bullet  wounds  through  the  body,  and  physicians  told 
him  that  he  was  about  to  die,  advised  him  to  make  his  will,  and  gave 
him  morphine  to  ease  his  pain,  statements  then  made  by  him  while 
his  mind  waa  clear  and  rational  as  to. the  cause  of  his  death  were 
admissible  as  dying  declarations;  he  having  died  a  few  minuteil 
thereafter. 
8.  HoMrciDE  —  Evidence  —  Dying  Declakations. — Statements  made  by 
deceased  immediately  before  death,  although  in  response  to  ques- 
tions, and  even  in  reply  to  leading  questions,  may  be  admissible  aa 
dying  declarations. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Qila.    Frank  0.  Smith,  Judge.    Affirmed. 

Mr.  Benton  Dick,  Mr.  Thomas  E.  Flannigan  and  IMDr.  Clif« 
ford  C.  Faires,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  W.  P.  Geary, 
Mr.  George  Harben  and  Mr.  L.  B.  Whitney,  Assistant  Attor- 
neys General,  Mr.  Norman  J.  Johnson,  County  Attorney,  Mr. 
Kirby  D.  Little,  Assistant  County  Attorney,  and  Mr.  F.  C. 
Jacobs,  for  the  State. 

FRANKLIN,  C.  J. — Appellant  was  charged  with  the  crime 
of  murder,  and  convicted  of  murder  in  the  second  degree. 

It  is  urged  that  the  trial  court  committed  error  in  allowing 
the  state  to  prove  by  several  witnesses  certain  threats  that  ap- 
pellant had  made  against  the  deceased  some  considerable  time 
previous  to  the  commission  of  the  homicide.  Where  malice 
is  an  ingredient  of  the  offense  charged,  it  is  always  proper  to 
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introduce  evidence  of  threats  and  previons  troubles  as  tending 
to  show  malice.  Leonard  v.  State,  17  Ariz.  283,  151  Pac. 
947.  Courts  will  not  exclude  threats  because  of  their  remote- 
ness. The  length  of  time  which  may  elapse  between  the  threat 
and  the  homicide  may  be  considered  by  the  jury  in  connection 
with  all  the  facts  and  circumstances  of  the  case  to  determine 
its  weight  as  evidence,  but  the  admissibility  of  such  testimony 
is  not  to  be  measured  by  mere  remoteness  in  point  of  time. 
Wharton's  Criminal  Evidence  (10th  Ed.)  Vol.  2,  Sec.  882; 
Cyc,  Vol.  21,  p.  892;  State  v.  Quinn,  56  Wash.  295,  105  Pac. 
818. 

Mr.  Thompson,  the  deceased,  who  was  the  victim  of  this 
homicide,  was  asked  if  he  had  been  in  a  quarrel  or  fight  with 
appellant  Sparks  that  day,  to  which  he  replied,  **No;  not  that 
day."  Thompson  was  then  asked  this  question,  **Did  he 
[Sparks]  just  come  up  and  shoot  yout"  Thompson  replied, 
*'Tes."  Dying  declarations  are  always  admissible  to  show 
who  killed  the  deceased,  and  the  res  gestae  of  the  killing,  and 
such  statements  make  one  of  the  exceptions  to  the  hearsay  rule. 
It  is  objected  that  the  court  erred  in  admitting  these  questions 
and  answers  as  a  dying  declaration.  The  admission  of  this 
testimony,  under  the  circumstances,  is  free  from  error.  When 
a  surgeon  first  examined  the  deceased  upon  the  ground  at  the 
scene  of  the  killing,  he  was  in  a  dangerously  wounded  con- 
dition, with  five  bullet  holes  through  his  body.  The  deceased 
was  told  that  he  would  probably  not  live  until  he  reached  the 
hospital.  At  the  hospital  he  was  attended  by  two  surgeons, 
and  was  again  informed  of  his  grave  condition  and  the  slight 
chance  for  his  recovery.  The  deceased  had  been  given  some 
morphine  to  ease  his  pain,  and  the  surgeons  began  to  admin- 
ister ether  preparatory  to  an  operation;  but  they  found  the 
physical  condition  of  the  patient  such  that  they  at  once  de- 
sisted. The  deceased  was  told  to  make  his  will,  and  did  indi- 
cate what  disposition  he  wished  made  of  his  property,  and 
then  he  was  asked  the  questions  and  made  the  answers  that 
have  been  quoted.  The  surgeons  testified  that  at  the  time 
he  was  perfectly  conscious  and  rational,  and  five  or  ten  min- 
utes afterward  he  died.  The  circumstances  clearly  indicate 
that  the  statements  made  by  him  were  by  one  about  to  die, 
who  was  in  /fear  of  impending  death,  and  who  subsequently 
died ;  that  they  were  freely  and  voluntarily  made  as  to  a  rele- 
vant and  material  fact,  and  with  sufficient  consciousness  to 
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comprehend  the  situation  and  the  questions  asked  and  an- 
swered. This,  we  think,  places  the  matter  squarely  within  the 
rule  pertaining  to  the  admissibility  of  a  dying  declaration. 

The  fact  that  the  declarations  were  made  in  response  to 
questions  asked  the  declarant,  in  the  absence  of  statute,  does 
not  affect  the  admissibility ;  nor  the  fact  that  they  consisted 
of  direct  answers  to  leading  questions.  Wharton  on  Crim- 
inal Evidence,  (10th  Ed.)  Vol.  1,  par.  293.  It  affects  only 
the  value  of  the  evidence  which  is  exclusively  for  the  jury, 
and  not  its  admissibility.  21  Cyc.  979-986  j  State  v.  Foot  You, 
24  Or.  61,  32  Pac.  1031,  33  Pac.  537. 

In  addition  to  the  assignments  of  error  made,  we  have  care- 
fully examined  the  record  and  are  convinced  that  substantial 
justice  has  been  done. 

There  is  no  reversible  error.    The  judgment  is  affirmed. 

ROSS  and  CUNNINGHAM,  J  J.,  concur. 

As  to  evidence  of  tlureats  of  aeensed  or  person  injured  or  killed,  see 
note  in  17  L.  R.  A.  654. 

As  to  dying  declarationS|  in  general,  see  extensiye  note  in  56  L.  K.  A. 
353. 


[Criminal  No.  425.    FUed  April  18,  1918.] 
[172  Pac.  273.] 

CYRIL  KEDDINGTON,  Appellant,  v.  STATB,  Respondent. 

1.  CftiMmAL  Law — ^Pubuc  Twal — ^Discretion  or  CJourt. — ^Though  Con- 

stitution, article  2,  section  24,  guarantees  a  public  trial,  the  court 
in  a  prosecution  for  contributing  to  tbe  dependency  of  a  girl,  wherein 
it  was  obTious  much  indecent  language  and  conduct  would  necessarily 
be  repeated  and  described,  and  she  would  be  subjected  to  a  gruelling 
cross-examination,  properly  exercised  its  discretion  in  restricting  pub- 
lic attendance  to  newspaper  reporters. 

2.  CRIMINAL  Law  —  Pubuo  Trial  —  Waivxr  or  Bight  by  Accused. — 
.  Accused,  by  not  objecting  to  an  order  clearing  people  from  the  court- 
room after  it  was  modified  by  allowing  newspaper  reporters  to  re- 
main, waived  any  right  of  his  involved  in  the  order  as  modified. 

[As  to  right  to  public  trial  and  what  are  infringements  of  the 
right,  see  note  in  28  Am.  St.  Bep.  308.] 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    B.  C.  Stanford,  Judge.    Af&rmed. 

Messrs.  Baker  &  Drake,  for  Appellant 

Mr.  Wiley  K  Jones,  Attorney  General,  and  Mr.  W.  P. 
Geary,  Mr.  George  W.  Harben  and  Mr.  L.  B.  Whitney,  Assist- 
ant Attorneys  General,  for  the  State. 

BOSS,  J. — ^The  information  upon  which  appeUant  was  con- 
victed charged  him  and  one  Paul  Stevens  with  contributing 
to  the  dependency  of  a  girl  of  the  age  of  16  yeara  by  enticing 
her  from  her  home  to  a  public  dance  and  assemblage,  and  by 
causing  her  to  remain  at  and  in  the  vicinity  of  said  dance  in 
the  company  of  intoxicated  men,  who  were  permitted  and 
encouraged  to  insult  and  mistreat  said  child  by  lewd  and 
offensive  conduct  and  speech,  and  by  themselves  becoming 
intoxicated,  and  in  her  presence  engaging  in  disturbance,  riot, 
obscene,  indecent,  and  vulgar  speech,  and  in  refusing  to  per- 
mit her  to  be  taken  away  from,  or  to  escape  from,  the  de- 
fendants. 

Before  the  information  was  read  or  the  opening  statement 
made  by  the  county  attorney  to  the  jury,  the  court,  on  its  own 
motion,  ordered  that  the  courtroom,  be  cleared  of  the  people 
present,  and  that  the  public  be  excluded,  except  witnesses  and 
relatives  of  the  defendants,  giving  as  a  reason  therefor  ^'the 
nature  of  the  case."  The  appellant  objected  that  the  order 
would  deprive  him  of  a  public  trial.  .  On  motion  of  the  appel- 
lant, after  the  information  had  been  read,  the  witnesses  for 
both  the  prosecution  and  defendants  were  placed  under  the 
rule  and  ordered  from  the  courtroom.  The  court  then  modi- 
fied the  order  of  exclusion  by  adding  that  newspaper  reporters 
might  remain  at  the  trial.  To  the  order  as  modified  no  ex- 
ception was  taken  by  appellant. 

Appellant  assigns  as  error,  and  it  is  the  only  complaint  he 
makes,  that  the  above  order  deprived  him  of  his  constitutional 
right  of  an  open  or  public  trial.  The  provision  in  that  re- 
gard found  in  the  federal  Constitution,  and  which  is  common 
to  most  of  the  states  of  the  Union,  is  that  in  all  criminal 
causes  the  accused  shall  have  the  right  to  appear  and  defend 
in  person  and  by  counsel,  and,  among  other  things,  "to  have 
a  speedy  public  trial."    Section  24,  article  2,  Constitution- 
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One,  therefore,  accused  of  crime  may  with  confidence  point 
to  this  constitutional  guarantee  and  insist  upon  its  rightful 
protection.  He  is  entitled  to,  and  must  be  given,  a  publio 
trial,  whatever  that  may  mean.  Formerly  in. this  respect  there 
were  two  kinds  of  trials,  public  and  secret.  Before  they  de- 
clared their  independence  in  the  colonies  and  in  England,  stair 
chamber  proceedings  were  of  common,  occurrence,  and  it  was 
to  abolish  and  forbid  secret  or  star  chamber  trials  that  called 
forth  the  provisions  of  the  federal  and  state  Constitutionfi( 
requiring  public  trials.  Arbitrary  and  secret  deprivation 
of  life,  liberty,  and  property  were  no  longer  to  be  toler=^ 
ated.  The  rule  of  open  administration  of  justice  was  there- 
after to  be  followed.  We  get  some  idea  of  the  meaning  of 
the  words  "public  trial"  when  the  history  of  the  causes  of 
their  use  in  the  fundamental  law  is  recalled.  It  is  the  opposite 
of  a  secret  trial  or  a  trial  in  camera  or  at  star  chambers.  In 
the  very  nature  and  necessity  of  things  it  was  never  contemn 
plated  that  all  of  the  public  should  be  present  or  privileged  ta 
be  present  in  order  to  constitute  a  public  trial.  Attendance 
was  necessarily  limited  to  the  capacity  of  the  courtroom  accom-v 
modations,  which,  as  is  well  known,  is  as  often  inadequate  as 
otherwise.  So,  even  the  size  of  the  courtroom  sometimes  may 
determine  the  extent  of  the  publicity  of  the  trial. 

No  court  or  law  text-writer  has  undertaken  to  define  what  a 
public  trial  is,  but  they  all  agree  that  limitations  and  re- 
strictions of  the  public  attendance  are  not  only  necessary, 
but  proper.  Disagreement  is  upon  the  extent  of  these  limita- 
tions and  restrictions.  No  authority  can  be  found  that  would 
sustain  an  order  excluding  everybody  from  attending  a  trial 
except  the  defendant,  his  counsel,  the  jury,  the  court,  and 
the  officers  of  the  court.  Some  of  the  public  not  actuallj^ 
engaged  in  the  trial  must  be  privileged  or  allowed  to  attend 
the  trial  to  constitute  it  public,  but  no  irreducible  minimum 
has  ever  been  proposed  or  named  as  yet.  Nor  do  we  think 
that  numbers  are  the  test  of  a  public  trial.  For  instance,  two 
or  three  newspaper  reporters,  with  ears  attune  to  catch  every- 
thing that  may  be  said  in  the  course  of  a  trial  by  the  court, 
by  counsel  and  witnesses,  and  carefully  watching  every  move- 
ment and  action  likely  to  affect  the  trial,  and  the  same  day 
or,  at  the  longest,  the  following  day,  presenting  to  the  general 
public  through  the  daily  press  all  the  salient  facts,  would  tend 
more  to  constitute  a  public  trial  than  a  house  full  of  idlers 
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and  curious  courthouse  loungers.  Protection  from  oppression 
or  arbitrariness  of  the  courts,  its  ofBcers,  and  the  prosecuting 
officer,  will  be  assured  so  long  as  trained  and  discriminating 
newspaper  reporters  are  present  at  the  trial,  keeping  close  and 
critical  watch  of  everything  done  and  said,  for  the  purpose  of 
publication  in  the  daily  press.  A  larger  public  is  made  ac- 
quainted with  the  salient  facts  of  the  trial,  even  while  it  is 
progressing,  through  the  press  than  it  is  possible  to  reach 
through  the  open  doors  of  the  courtroom. 

In  addition,  under  the  law,  in  every  criminal  case  tried  in 
this  state  the  whole  proceedings,  including  the  qualification  of 
jurors,  questions  to  witnesses  and  their  answers,  rulings  of 
the  court  and  remarks  by  counsel  or  court,  are  stenographic- 
ally  taken  down,  and  if  the  defendant  is  not  satisfied  with  the 
verdict  and  desires  to  have  the  proceedings  reviewed  on  appeal, 
he  is  furnished  with  a  full  transcription  of  everything.  Thus 
all  those  things  that  were  hidden  within  the  walls  of  the 
courtroom  and  memories  of  the  criminal  triers  before  we  had 
stenographeis  are  now  made  public  records,  open  to  the  in- 
spection of  all  interested  parties. 

For  reasons  of  public  policy  throughout  this  country  there 
has  ever  been  a  common  understanding  that  the  general  good 
demands  less  notoriety  or  publicity  be  given  a  trial  involving 
sexual  offenses — such  as  rape,  abortion,  seduction,  and  crim- 
inal conversation — ^than  to  other  trials,  especially  so  when  the 
morals  and  chastity  of  children  are  involved,  or  when  they 
are  called  upon  to  detail  before  a  jury  and  court  the  bestial 
depravity  they  have  unfortunately  suffered  or  witnessed.  The 
trial  courts  especially  have  ever  kept  these  cases  on  the  fron- 
tiers between  the  line  that  separates  the  distinctively  public 
trial  from  the  distinctively  secret  trial.  Through  a  sense  of 
propriety  and  decency,  universal  consent,  we  may  say,  has 
in  this  country  ripened  this  custom  into  a  part  of  our  common 
law.  In  such  cases  the  rule  of  excluding  a  good  portion  of 
the  public  from  the  courtroom  has  become  so  fixed  that  the 
people  demand  or  at  least  expect  its  enforcement.  Even 
before  we  had  a  state  Constitution  guaranteeing  persons  ac- 
cused of  crime  a  public  trial  the  rule  of  protecting  children  of 
tender  years  from  the  prurient  and  morbid  curiosity  of  the 
crowd  was  enforced  in  Arizona,  and  the  words  "public  trial" 
became  a  part  of  our  fundamental  law  with  that  meaning 
ingrafted  upon  them. 
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The  reported  cases,  although  not  as  numerous  as  the  im- 
portance of  the  question  would  seem  to  require,  almost  in- 
variably have  grown  out  of  efforts  of  courts  to  shield  society 
as  well  as  parties  or  witnesses  (because  of  their  youth  or  sex) 
from  immoral  and  nauseating  facts  involved,  and,  while  they 
have  not  in  all  cases  acknowledged  the  distinction  we  indi- 
cate, they  have,  we  believe,  with  few  exceptions,  very  properly 
given  it  more  or  less  consideration. 

Another  very  potent  reason  for  restricting  the  public  at- 
tendance on  trials  of  this  peculiar  nature  is  that  it  more 
often  operates  to  the  benefit  of  the  accused  than  otherwise.  It 
is  a  weU-known  fact  that  the  general  body  of  mankind  looks 
with  no  favor  or  complacency  upon  the  despoiler  of  young 
womanhood,  and  their  attendance  en  masse  upon  a  trial  of 
this  kind  is  often  taken  by  the  jury  as  a  mandate  to  convict 
the  defendant,  and  thus,  generally  speaking,  the  psychology 
of  the  courtroom  crowd  is  against,  rather  than  for,  the  accused, 
whether  he  be  innocent  or  guilty.  In  this  connection,  we 
adopt  the  very  apt  and  convincing  phrasing  used  by  SANNEB, 
Justice,  in  his  dissenting  opinion  in  State  v.  Keeler,  52  Mont. 
205,  220,  Ann.  Cas.  1917B,  619,  L.  B.  A.  1916E,  472,  156  Pac. 
1080-1084: 

''The  essence  of  the  matter,  as  I  see  it,  is  that  courts  charged 
with  the  administration  of  justice  are  engaged  in  moral  con- 
servation of  the  highest  order  and  rest  under  no  obligation 
whatever  to  become  centers  of  moral  infection  in  order  that 
the  trial  may  be  said  to  be  public,  any  more  than  they  rest 
under  the  obligation  to  make  extraordinary  efforts  to  take 
up  the  trial  in  order  that  it  may  be  said  to  be  speedy.  This 
provision  of  our  Constitution  is  simply  a  reiteration  and 
application  to  this  state  of  the  like  provision  found  in  the  sixth 
amendment  to  our  national  Constitution.  It  had  its  origin 
in  an  age  when  stenographers  were  unknown;  when  news- 
papers were  few  and  under  restrictions.  The  abuses  of  secret 
or  'star  chamber'  proceedings  conducted  for  political  ends 
caused  its  formulation,  and  its  object  is  to  prevent  a  recur- 
rence of  such  abuses.  It  ought  not  to  be  made  an  avenue  for 
the  escape  of  obvious  guilt  in  a  case  which  beans  no  sort  of 
resemblance  to  these  conditions,  where,  protected  by  the  steno- 
graphic record,  the  newspapers,  and  the  presence  of  such  per- 
sons as  were  permitted  to  remain,  no  chance  for  secrecy  was 
possible." 
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We  hare  proceeded,  thus  far,  upon  the  theory  that  the  order 
of  the  court  was  observed  throughout  the  trial,  and  that  no 
one  of  the  public  was  admitted  except  the  relatives  of  the 
defendants  and  the  newspaper  reporters.  The  record  does  not 
show  how  many  of  these  there  were.  They  might  have  been 
a  considerable  portion  of  the  public,  so  far  as  we  can  tell. 
Indeed,  we  think  it  reasonably  appears  that  the  appellant  was 
satislSed  with  the  modified  order  for,  although  he  objected  to 
the  order  as  first  made,  he  made  no  objection  or  protest  after 
its  modification  allowing  newspaper  reporters  to  remain  at  the 
trial.  One  of  the  reasons  for  requiring  a  public  trial  is  that 
the  accused  can  have  whatever  protection  it  may  afford  him. 
It  is,  then,  to  a  certain  extent,  for  his  personal  benefit.  If  he 
expresses  a  desire  to  have  the  attendance  of  the  public  limited 
or  entirely  prohibitedj  or  if  he,  by  his  conduct,  leads  the  court 
to  believe  he  is  satisfied  with  the  order  in  that  regard  and 
the  court  acts  in  good  faith,  and  not  arbitrarily,  it  would 
seem  that,  in  all  fairness  and  justice,  he  should  be  precluded, 
after  conviction,  from  urging  for  reversal  an  order  that  he 
invited,  pr  tacitly  consented  to,  by  remaining  silent.  Not 
having  objected  to  the  modified  order,  we  conclude  that  it 
was  satisfactory,  and  that  his  conduct  constituted  a  waiver 
•of  any  right  of  his  involved  in  the  order  as  modified.  That 
this  may  be  done  has  been  determined  by  many  courts.  People 
Y.Swafford,  65  Cal.  223,  3  Pac.  809;  Button  v.  State,  123  Md. 
373,  Ann.  Cas.  1916C,  89,  61  Atl.  417;  Benedict  v.  People, 
23  Oolo.  126,  46  Pac.  637;  State  v.  Nyhus,  19  N.  D.  326,  27 
L.  R.  A.  (N.  S.)  487,  124  N.  W.  71;  Carter  v.  Staie,  99  Miss. 
435,  54  South.  734. 

We  admit  the  courts  are  far  apart  as  to  what  constitutes 
•a  public  trial.  There  are  a  number  of  cases  reported  wherein 
the  order  of  exclusion  was  not  as  restrictive  as  the  order  in 
the  present  case,  and  others  where  the  order  was  almost  iden- 
tical, in  which  Uie  courts  have  held  the  accused  was  deprived 
of  a  constitutional  right.  State  v.  Osborne,  54  Or.  289,  20 
Ann.  Gas.  627,  103  Pac.  62;  State  v.  Hendey,  75  Ohio  St.  255, 
116  Am.  St.  Rep.  734,  9  Ann.  Cas.  108,  9  L.  R.  A.  (N.  S.)  277, 
79  N.  E.  462;  People  v.  Hartman,  103  Cal.  242,  42  Am.  St. 
Rep.  108,  37  Pac.  153;  TUton  v.  State,  5  Ga.  App.  59,  62 
S.  E.  651 ;  People  v.  Murray,  89  Mich.  276,  28  Am.  St.  Rep. 
294,  ,14  L.  R.  A.  809,  50  N.  W.  995;  State  v.  Keeler,  supra. 
But  there  are  some  courts  that  have  sustained  orders  as  re- 
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strictive  as  the  one  we  have  under  consideration,  whose  con- 
clusions meet  with  our  approval,  even  though  their  reasoning 
does  not  in  all  respects  coincide  with  ours.  State  v.  Johnson, 
26  Idaho,  609, 144  Pac.  78i;  Reagan  v.  United  States,  202  Fed. 
488,  44  L.  R.  A.  (N.  S.)  583,  120  C.  C.  A.  627. 

Whatever  the  reason  be  for  restricting  the  attendance  upon 
a  trial,  whether  lack  of  courtroom  accommodations  (State  v. 
Brooks,  92  Mo.  542,  5  S.  W.  257,  330;  Jackson  v.  Common- 
wealth, 100  Ky.  239,  66  Am.  St.  Rep.  336,  38  S.  W.  422, 
1091),  or  to  preserve  order  and  decorum  (Orimmstt  v.  State, 
22  Tex.  App.  36,  58  Am.  Rep.  630,  2  S.  W.  631;  People  v. 
Kerrigan,  73  Cal.  222,  14  Pac.  849 ;  Lide  v.  State,  133  Ala. 
63,  31  South.  953),  or  to  exclude  women  because  of  the  inde- 
cent character  of  the  evidence  (State  v.  McCool,  34  Kan.  617, 
9  Pac.  745),  or  to  exclude  i)6r8ons  of  a  dangerous  character 
(United  States  v.  Buck,  4  Phila.  169,  Fed.  Cas.  No.  14,680),  or 
where  the  public  morals  and  public  decency  require  the  exclu- 
sion of  the  young  (Cooley's  Constitutional  Limitations,  7th 
ed.,  p.  441),  it  all  results  in  just  so  much  diminution  of  the 
public  attendance,  and  the  right  being  admitted  for  one  reason 
goes  far  to  establish  the  principle  that  its  extension  when  rea- 
sonable infringes  no  constitutional  right  of  the  accused. 

The  prosecuting  witness  in  this  case  was  a  girl  of  tender 
years,  a  mere  child.  It  became  her  duty,  under  the  law,  to 
repeat  language  and  describe  conduct  that  any  delicately 
reared  and  refined  girl  would  blush  and  halt  to  repeat  to  her 
most  intimate  friends  and  associates.  The  state,  however, 
was  interested  in  having  the  story  told  for  its  protection  and 
benefit.  Her  shame  must  be  laid  bare  in  strange  and  fore- 
boding surroundings  before  a  full  bench  of  creening,  gaping, 
staling,  and  unfamiliar  faces,  and  in  the  presence  of  an  impos- 
ing and  solemn  array  of  jurors,  the  court,  its  oflScers,  and  the 
attorneys.  Appellant  would  have  her,  in  this  environment 
rather  than  the  one  created  by  the  court's  order,  relate  the 
vile  and  indecent,  profane,  and  vulgar  words  she  heard,  and 
describe  the  unseemly  things  she  saw,  and  undergo  a  gruelling 
cross-examination  by  astute  counsel.  The  ordeal  is  trying 
enough  without  the  jarring  and  disconcerting  shock  of  a 
crowded  and  curious  courtroom.  If  the  provision  for  a  public 
trial  is  for  the  benefit  and  protection  of  society,  as  well  as  for 
the  benefit  and  protection  of  the  accused,  we  can  see  no  objeo- 
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tion  to  a  course  of  conduct  in  the  trial  that  preseires  the 
benefit  to  the  one  as  fully  as  to  the  other. 

The  trial  court  must  be  the  judge  as  to  the  restrictions,  if 
any,  he  would  impose  upon  the  attendance  in  the  trial  of  each 
case  as  it  arises,  and  as  long  as  his  discretion  is  wisely  and 
soundly  exercised,  and  it  does  not  deprive  the  accused  of  the 
right  to  have  present  a  reasonable  portion  of  the  public,  this 
court  will  refuse  to  revise  his  judgments  in  that  regard. 

We  can  conceive  of  no  good  reason  why  the  court  should 
not,  upon  request  of  the  accused,  even  in  cases  of  the  kind  we 
are  here  considering,  permit  a  limited  number  of  his  friends 
and  acquaintances  to  be  present  during  the  trial,  and  if  the 
appellant  in  this  case  had  made  such  a  request  of  the  courts 
we  have  no  doubt  it  would  have  been  granted. 

The  judgment  of  the  trial  court  is  affirmed. 

PBANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 

On  right  of  court  to  exclude  pubUc  from  courtroom  during  crimina? 
trial,  see  notes  in  9  I>.  S.  A.  (N.  8.)  277;  27  lb  B.  A.  (N.  a)  487,  and 
44  U  K.  A.  (N.  a.)  683. 


[Civil  No.  1551.    Illed  April  18,  1918.] 
[172  Pac.  281.] 

WM.  C.  ELLIS,  W.  W.  EDWAEDS,  O.  E.  PLATH,  and 
PETER  MOHN,  Appellants,  v.  FIRST  NATIONAL 
BANK  OF  GLOBE,  a  Corporation,  Appellee. 

1.  New  Tbial  —  Time  fob  Appucation  —  Oonsteuction  of  Statctte. — 

Under  Ciril  Code  of  1913,  paragraph  590,  providing  that  motions 
for  new  trial  shall  be  made  after  rendition  of  judgment,  a  motion 
before  rendition  of  judgment  was  premature  and  ineffectual. 

2.  Appeal  and  EfeBOR^-EEViBw — Motion  fob  New  Tbial. — CivU  CJode 

of  1913,  paragraph  1231,  providing  that  in  an  appeal  from  a  final 
judgment  in  an  action  tried  before  a  jury,  the  supreme  court  shall 
not  consider  the  sufficiency  of  evidence  unless  a  motion  for  a  new 
trial  shall  have  been  made,  held  to  preclude  consideration  of  suffi- 
ciency of  evidence,  where  motion  was  ineffectual  because  made 
before  rendition  of  judgment,  contrary  to  paragraph  590. 
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3.  EVIOENGE— BiST  OB  SlCOMDABT  EVIDENOB — ^AMOXINT  DuX  ON  NOTE. — 

In  an  action  bj  bank  on  pledged  note  given  as  security  for  dis- 
counted note  subsequcfntly  renewed,  parol  evidence  as  to  state  of  in- 
debtedness at  time  of  renewal  without  production  of  original  note 
is  not  in  Tiolation  of  best  evidence  rule. 

4.  Trial — Order  or  Paoor. — Gross-examination  of  plaintiff's  witness  to 

develop  a  matter  of  defense  set  up  in  the  answer,  and  which  defend- 
ant is  required  to  bring  out  as  a  part  of  his  own  case,  is  properlj 
excluded. 

5.  Banks  and  Banking — Bona  Fide  Purohasers — ^Noncx. — That  the 

agent  of  a  bank  discounting  a  note  knew  that  the  payee  of  the  note 
did  not  have  sufficient  money  in  bank  to  erect  a  building  held  in- 
sufficient to  charge  the  bank  with  knowledge  that  collateral  notes 
taken  by  the  bank  were  obtained  by  such  payee  on  fraudulent  repre- 
sentations that  it  had  sufficient  funds  for  such  purpose. 

6.  Triait— Instructions — Ck)NSTRUGnoN  as  a  Whole. — An  instruction 

that  ignores  the  principle  that  notice  to  an  agent  is  notice  to  the 
principal  held  no  error,  where  instructions  as  a  whole  fairly  and 
accurately  presented  the  law  applicable  to  the  case. 

7.  Trial— Instructions — ^Weight  of  Evidence. — Instruction  that  puf- 

fing statements,  made  by  promoters  or  agents  selling  stock  as  to  the 
value  of  the  stock  as  an  investment,  would  not  constitute  a  defense, 
held  not  a  comment  on  the  evidence,  and,  in  view  of  other  instruc- 
tions defining  false  and  fraudulent  representations,  could  not  have 
been  misunderstood  by  the  jury. 

8.  Action  —  Consolidation  —  Judgment. — ^Where  a  bank  brought  sep- 

arate actions  on  pledged  notes  against  seven  defendants,  and  upon 
motion  of  defendants,  the  issues  being  the  same,  the  suits  were  con* 
solidated,  a  single  verdict  and  judgment  is  sufficient. 

9.  Trial — Verdict — ^Ascertainment  or  Amount  or  Becovert^— Where 

in  consolidated  actions  on  notes  transferred  to  plaintiff  as  collateral 
for  another  note  larger  in  amount  than  any  of  the  notes  sued  on, 
it  being  stipulated  that,  if  plaintiff  was  entitled  to  recover,  the 
amount  due  should  be  shown  by  the  face  of  the  notes  in  suit,  defend- 
ant's objection  that  the  jury  in  its  verdict  for  plaintiff  failed  to  find 
the  amount  due  on  the  collateral  notes  was  untenable. 

10.  Bills  and  Notes — Bona  Fide  Purchasers. — In  view  of  Civil  Code 

of  1913,  paragraphs  4201,  4202,  a  purchaser  of  negotiable  paper  in 
good  faith  and  without  knowledge  of  infirmity  or  defects  is  not  re- 
quired to  make  original  and  independent  investigation  of  the  cir- 
cumstances surrounding  the  issue  of  the  paper  and  the  relations  of 
the  parties  thereto. 

[As  to  title  and  right  of  bona  fide  holder  of  stolen  negotiable  in- 
strument, see  note  in  Abjl  Oaa.  1916A,  603.] 

XIXArli.'tO 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    R.  C.  Stanford,  Judge.    Affirmed. 

Messrs.  Struckmeyer  &  Jenckes,  for  Appellants. 

Miss  Alice  M.  Birdsall  and  Mr.  A.  C.  McKillop  (Mr.  J.  F. 
Goldsberry,  on  the  Brief),  for  Appellee. 

FRANKLIN,  C.  J. — ^Felix  Lamm  and  John  Armer  were 
each  indebted  to  the  Realty  Securities  Company,  a  corpora- 
tion, in  the  sum  of  $5,000.  This  indebtedness  was  evidenced 
by  the  promissory  note  of  each  of  said  persons  given  to  the 
corporation.  The  Realty  Securities  Company,  wishing  to 
realize  upon  the  indebtedness,  entered  into  negotiations  with 
the  aiipellee  for  the  sale  and  purchase  of  said  notes.  The 
appellee  agreed  to  purchase  the  notes,  less  the  customary  dis- 
count, provided  the  Realty  Securities  Company  would  fur- 
nish an  acceptable  indorser  or  collateral;  the  character  of 
appellee  as  a  national  bank  requiring  this.  The  name  of  D.  J. 
Peter  was  suggested  as  the  indorser  of  the  paper,  which  was 
agreeable  to  the  appellee,  but,  upon  being  requested  to  in- 
dorse the  notes,  he  refused.  It  was  thereafter  agreed  that  the 
Realty  Securities  Company  should  put  up  as  collateral  certain 
unmatured,  negotiable  promissory  notes  held  by  it,  the  same, 
however,  first  to  be  passed  upon  as  to  their  sufficiency  by  Mr. 
Lloyd  B.  Christy  of  the  Valley  Bank  of  Phoenix.  Mr.  H.  J. 
Brazee,  the  secretary  of  the  Realty  Securities  Company,  deliv- 
ered the  notes  to  the  Valley  Bank  for  and  on  account  of  the 
appellee,  and,  Mr.  Christy,  having  examined  them,  reported 
favorably  to  the  appellee  as  to  the  sufficiency  of  the  collateral. 
Thereupon  appellee  paid  to  the  Realty  Securities  Company  the 
face  value  of  the  Armer  and  Lamm  notes,  less  the  current  rate 
of  interest  at  the  time. 

Among  the  notes  so  pledged  to  appellee  as  security  for  the 
payment  of  the  Armer  and  Lamm  notes  were  those  of  the 
seven  defendants  in  the  superior  court,  to  wit,  W.  C.  Ellis, 
W.  W.  Edwards,  0.  E.  Plath,  Peter  Mohn,  Joseph  A.  Lobit, 
H.  A.  Hammels,  and  Harry  T.  Duffy.  These  notes  were  all 
unmatured,  negotiable  paper  at  the  time  of  the  bank's  pur- 
chase. 

The  Lamm  note  was  paid  in  due  course.  A  portion  of  the 
Armer  indebtedness  evidenced  by  his  note  to  the  Realty  Secur- 
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ities  Company,  and  which  was  purchased  by  appellee,  was 
also  paid,  but,  there  remaining  an  unpaid  balance  thereof, 
the  former  note  was  taken  up  by  Armer  with  his  negotiable 
promissory  note,  evidencing  the  balance  of  his  indebtedness  in 
the  sum  of  $4,375,  and  as  a  renewal  of  the  former  note  to  the 
extent  of  the  balance  so  due  and  unpaid.  At  the  time  of  the 
trial  there  remained  due  and  unpaid  of  the  indebtedness  evi- 
denced by  the  renewal  note  of  Armer  the  sum  of  $2,722.22 
as  principal,  and  $443.36,  interest. 

Seven  suits  were  brought  by  appellee,  one  against  each  of 
the  seven  defendants,  to  recover  on  their  several  promissory 
notes  so  pledged  as  collateral  to  secure  the  unpaid  balance 
due  on  the  indebtedness  evidenced  by  the  Armer  renewal  note. 
On  motion  of  the  defendants,  agreed  to  by  plaintiff,  these 
seven  suits  were  consolidated  for  trial,  the  issues  presented  by 
the  pleadings  and  the  evidence  offered  in  support  thereof 
being  precisely  the  same  in  each  case  except  as  to  the  particu- 
lar amount  due  and  unpaid  on  each  of  the  seven  notes.  The 
uncontradicted  testimony  left  only  the  question  raised  by  the 
answers  of  the  respective  defendants  as  to  whether  or  not  the 
appellee  was  the  holder  of  the  several  notes  in  good  faith,  that 
is  to  say,  whether  the  Realty  Securities  Company  obtained  the 
notes  of  the  seven  defendants  by  false  and  fraudulent  repre- 
sentations, and,  if  so,  whether  or  not  the  appellee  had  actual 
knowledge  of  the  infirmity  or  defect,  or  knowledge  of  such 
facts  that  its  action  in  taking  the  notes  amounted  to  bad  faith. 

The  consolidated  action  was  tried  to  a  court  and  jury  and 
a  verdict  found  for  the  plaintiff  below,  which  is  the  appellee 
here.  There  was  but  one  form  of  the  verdict  rendered  by  the 
jury,  which  form,  however,  embraced  and  designated  the  par- 
ticular names  of  the  seven  defendants  and  the  numbers  of  the 
respective  actions  so  consolidated  for  the  trial.  Upon  the  ver- 
dict of  the  jury,  the  judgment  of  the  court  was  entered  against 
each  of  the  seven  defendants  for  the  amounts  shown  to  be 
due  and  unpaid  upon  their  respective  notes.  This  appeal  is 
prosecuted  by  the  defendants  Ellis,  Edwards,  Plath  and  Mohn. 
The  other  defendants  do  not  appeal. 

On  the  record  presented  to  this  court,  we  are  precluded  from 
considering  the  suflSciency  of  the  evidence  to  sustain  the  ver- 
dict and  judgment,  because  the  action  was  tried  before  a  jury 
and  the  motion  for  a  new  trial  was  not  made  within  the  time 
fixed  by  the  statute.    The  motion  for  a  new  trial  in  this  ease 
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was  made  before  the  rendition  of  the  judgment.  Paragraph 
590  of  the  Civil  Code  of  1913  provides: 

**A11  motions  for  new  trial,  in  arrest  of  judgment,  or  to 
set  aside  a  judgment,  shall  be  made  within  ten  days  after  the 
rendition  of  judgment." 

This  provision  of  the  statute  is  mandatory.  It  is  also  pro- 
vided in  the  Civil  Code  of  1913,  paragraph  1231 : 

"Upon  appeal  from  a  final  judgment  the  court  shall  review 
all  orders  and  rulings  made  by  the  court  below,  which  are 
assigned  as  error,  whether  a  motion  for  a  new  trial  is  made  or 
not.  If  a  motion  for  a  new  trial  is  made  and  denied,  the  court 
may,  on  appeal  from  the  final  judgment,  review  the  action  of 
the  court  below  in  denying  the  motion,  though  no  appeal  be 
taken  from  the  order  denying  the  motion  for  a  new  trial ;  pro- 
vided, that  on  appeal  from  a  final  judgment,  the  supreme  court 
shall  not  consider  the  sufficiency  of  the  evidence  to  sustain 
a  verdict  or  judgment  in  an  action  tried  before  a  jury  unless 
a  motion  for  a  new  trial  shall  have  been  made." 

In  O^son  V.  McLane,  17  Ariz.  61,  148  Pac.  288,  we  said : 

*'A  motion  for  a  new  trial  required  by  Civil  Code  of  1913, 
paragraph  590,  to  be  made  after  rendition  of  judgment,  being 
made  before  then,  is  ineffectual.  The  motion  for  new  trial 
having  been  made  premature,  it  is  as  though  there  had  been 
none." 

It  is  urged  that  the  trial  court  committed  error  in  permit- 
ting oral  proof  of  the  state  of  the  indebtedness  of  Armer  to 
the  appellee  at  the  time  he  gave  his  renewal  note  without 
requiring  appellee  to  produce  the  original  note  or  satisfac- 
torily account  for  its  nonproduction ;  that  because  of  this  the 
rule  which  requires  the  best  evidence  to  be  produced  which 
the  nature  of  the  case  demands  was  violated.  The  evidence 
discloses  that  the  second  note  of  Armer  was  not  given  in  pay- 
ment of  the  original  indebtedness,  but  merely  as  a  renewal 
for  that  portion  of  it  unpaid  at  the  time  of  the  execution  of 
the  renewal  note. 

**  A  renewal  note  has  the  benefit  of  any  security  for  the  pay- 
ment of  the  original  indebtedness,  and  liie  holder  may  enforce 
it  whether  the  renewal  be  for  the  whole  or  part  of  the  orig- 
inal, in  the  absence  of  an  agreement  to  the  contrary.'^ 
Daniel  on  Negotiable  Instruments,  (6th  Ed.)  Vol.  1,  §  748. 

It  is,  of  course,  universally  recognized  that  the  best  evidence 
of  which  a  thing  to  be  proven  is  susceptible  must  be  produced 
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or  its  absence  satisfactorily  accounted  for.  This  parol  evi- 
dence did  not  vary  or  contradict  any  written  instrument,  but 
merely  showed  the  state  of  the  account  or  the  amount  of  the 
indebtedness  of  Armer  to  appellee  when  he  accepted  the  re- 
newal note.  The  existence  of  this  indebtedness  was  a  fact  in 
and  of  itself  which  depended  upon  the  state  of  the  account 
between  the  parties.  The  original  note  would  not  determine 
this.  It  was  incumbent  upon  appellee  to  prove  that  the  note 
sued  upon  was  pledged  to  secure  the  present  indebtedness  of 
Armer,  and,  in  addition  to  this,  the  production  of  the  renewal 
note  with  parol  testimony  as  to  the  amount  of  the  original 
indebtedness  remaining  due  and  unpaid  at  the  time  of  its 
execution  is  certainly  all  that  should  reasonably  be  required. 

Under  the  facts  of  this  case,  it  is  not  considered  that  the 
rule  insisted  upon  should  obtain  to  exclude  parol  evidence  as 
incompetent  to  show  the  state  of  the  account  between  Armer 
and  tiie  appellee.  The  present  state  of  the  indebtedness, 
together  with  the  pledge  of  the  notes  in  suit  as  security  for 
the  payment  of  that  indebtedness,  is  the  foundation  of  this 
action.  The  inquiry,  therefore,  as  to  the  original  indebtedness 
of  Armer  was  but  collateral  to  the  main  issue  before  the  court, 
and  we  see  no  error  in  admitting  the  parol  testimony  of  the 
witnesses  who  had  personal  knowledge  of  the  facts  to  prove 
the  state  of  that  indebtedness.  See  Stein  v.  LqcoI  Board  of 
Review,  135  Iowa,  539,  113  N.  W.  339;  Canadian  Bank  of 
Commerce  v.  John  J.  Sesnon  Co.  et  al.,  68  Wash.  434, 123  Pac. 
602;  Share  v.  Coats,  29  S.  D.  603,  137  N.  W.  402. 

According  to  the  testimony,  the  authority  given  by  appellee 
to  Mr.  Christy  was  limited  to  passing  upon  the  suflBciency  of 
the  collateral  and  on  the  strength  of  which  the  bank  was  to 
purchase  the  Lamm  and  Armer  notes.  Mr.  Christy  testified 
for  the  appellee  that  he  was  asked  by  Mr.  Greer,  its  president, 
over  the  telephone  to  select  certain  notes  as  collateral  to  be  put 
in  escrow  in  the  Valley  Bank  for  certain  notes  that  the  ap- 
pellee had  purchased  from  the  Realty  Securities  Company, 
and  to  pass  upon  the  collateral  notes  as  to  their  sufficiency. 

At  the  time  Mr.  Christy  received  the  notes  in  behalf  of  the 
First  National  Bank,  he  considered  them  A  No.  1  commercial 
paper.  At  the  time  no  defense  entered  his  mind.  The  value 
of  the  name  attached  to  the  note  was  all.  On  his  cross- 
examination  the  court  excluded  as  not  proper  cross-examina- 
tion the  matter  of  the  financial  condition  of  the  Realty  Secure 
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ities  Company,  at  the  time  he  passed  upon  the  sufficiency  of 
the  collateral  notes.  There  was  no  error  in  this  respect.  In 
the  first  place,  it  was  sought  to  establish  on  cross-examination 
the  new  matter  made  an  issue  by  the  answer  of  defendants. 
This  properly  was  to  be  brought  forward  in  the  development 
of  their  own  case.  This  was  afterward  done,  and  Mr.  Christy 
fully  interrogated  about  the  matter  which,  on  cross-examina- 
tion, had  been  excluded  as  not  in  proper  order. 

It  was-  the  contention  of  the  defendants  and  the  effort  of 
their  cross-examination  to  show  that  the  bank  was  not  a  holder 
of  the  paper  in  due  course  because  Mr.  Christy  had  knowledge 
of  certain  infirmities  therein  when  passing  upon  the  collat- 
eral, and  which  knowledge  was  chargeable  to  the  bank.  But 
we  have  seen  that  the  authority  of  Mr.  Christy  was  limited 
to  passing  upon  the  sufficiency  of  the  security.  **The  value 
of  the  name  attached  to  the  note  was  all."  In  addition  to 
this,  the  fact  that  Mr.  Christy  knew  that  the  Realty  Securities 
Company  did  not  have  sufficient  funds  at  that  time  to  erect 
a  building,  and,  conceding  that  his  knowledge  was  imputable 
to  appellee,  it  would  not  destroy  the  status  of  appellee  as  a 
holder  in  good  faith,  even  though  an  agent  of  the  Realty  Secur- 
ities Company  had  obtained  the  notes  by  falsely  and  fraudu- 
lently representing  such  to  be  the  fact,  if  Mr.  Christy  did 
not  know  that  any  such  representation  had  been  made  to  the 
makers  thereof.  As  between  the  defendants  and  the  Realty 
Securities  Company,  if  the  latter 's  agent  had  made  repre- 
sentations to  the  former  that  such  was  a  fact  and  it  was  false, 
and  they  believed  it  and  relied  upon  it  as  true  and  were 
thereby  induced  to  execute  their  notes  on  the  faith  of  the 
representations  that  the  company  did  have  money  in  the  bank 
sufficient  to  erect  a  building,  the  defense  might  prevail,  but, 
as  between  the  appellee  and  the  defendants,  it  was  not  suffi- 
cient to  show  that  the  notes  were  obtained  by  the  Realty  Secur- 
ities Company  through  false  and  fraudulent  representations. 
It  was  necessary  to  go  further  and  show  that  appellee  had 
actual  knowledge  thereof,  or  knowledge  of  such  facts  that  its 
action  in  taking  the  instrument  amounted  to  bad  faith. 

Mr.  Christy  testified  that  he  did  not  follow  the  actions  of 
the  Realty  Securities  Company,  and  did  not  know  its  finan- 
cial condition  at  any  time,  other  than  knowledge  of  how  much 
money  it  happened  to  have  in  its  bank  account;  that  when 
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he  examined  the  notes  for  appellee,  he  did  not  know  what,  if 
any,  representations  had  been  made  to  the  makers  thereof. 

One  of  the  instructions  is  assailed  because  it  is  said  to  ignore 
the  principle  that  notice  to  an  agent  is  notice  to  the  prin- 
cipal. It  is  impossible  for  a  court  to  state  in  one  sentence, 
or  in  one  particular  instruction,  all  the  law  applicable  to  the 
facts  of  a  case.  The  instructions  must  be  considered  as  a 
whole,  and,  when  so  considered,  then  if  they  fairly  and  accu- 
rately present  the  law  applicable  to  the  facts,  this  is  all  that 
may  be  required.  The  court  did  particularly  instruct  the  jury 
on  this  principle  of  the  law,  and,  in  view  of  the  limited  author- 
ity given  to  Mr.  Christy  by  the  appellee,  it  was  more  favorable 
to  defendants'  contention  than  was  justified  by  the  facts. 

Error  is  assigned  on  the  following  instruction : 

"You  are  instructed  that  'puflSng'  statements  made  by  pro- 
moters or  agents  selling  stock  of  the  Realty  Securities  Com- 
pany as  to  the  value  of  the  stock  as  an  investment,  and  other 
kindred  statements,  would  not  constitute  a  defense." 

It  is  said  that  this  instruction  is  bad  because  it  is  a  com- 
ment upon  the  evidence,  and  also  because  the  court  did  not 
point  out  the  distinction  between  a  "puffing"  statement  and  a 
false  representation.  It  is  obvious  the  instruction  does  not 
comment  upon  the  evidence.  It  is  a  general  statement  of  the 
law  applicable  to  the  facts.  When  persons  are  compos  mentis 
and  deal  at  arm's-length,  the  law  does  not  regard  mere  "puff- 
ing" as  to  the  value  of  stock  as  an  investment  the  same  as  a 
false  representation  or  the  positive  affirmation  of  a  specific 
fact,  but  rather  as  a  mere  expression  of  opinion  or  "trade 
talk"  which  men  of  ordinary  intelligence  in  their  business 
dealings  always  receive  cum  grano  salis.  If  defendants  de- 
sired a  charge  covering  the  distinction  here  suggested,  a 
proper  instruction  to  that  effect  should  have  been  requested. 
What  is  commonly  called  "puffing"  or  "trade  talk"  is  always 
allowed,  provided  it  is  kept  within  reasonable  limits.  This 
instruction  so  confined  it,  and,  when  considered  with  other 
instructions  defining  false  and  fraudulent  representations, 
could  not  have  been  misunderstood  by  the  jury. 

Complaint  is  made  because  the  court  did  not  give  seven 
diflferent  forms  of  verdict  to  the  jury,  and  a  verdict  thereupon 
rendered  against  each  defendant  separately ;  also  because  the 
jury  did  not  find  the  amount  of  the  recovery  in  each  separate 
case.    When  cases  are  consolidated,  there  is  in  effect  but  one 
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suit,  and  a  single  verdict  and  judgment  comprehending  and 
settling  all  the  issues  involved  is  sufScient.  The  appellants 
themselves  caused  the  consolidation  to  be  made,  and  they 
are  in  no  position  to  take  this  exception,  and  now  ask  that  the 
verdict  and  judgment  be  set  aside  because  technically  the  cases 
are  not  such  as  under  the  law  should  have  been  consolidated. 
But  beyond  this  the  form  of  the  verdict  comprehended  the 
style  and  number  of  each  particular  case  so  consolidated,  and 
to  hold  that  the  verdict  rendered  should  have  been  upon  seven 
separate  pieces  of  paper  would  be  regarding  mere  form  rather 
than  substance. 

"No  special  form  of  verdict  is  required,  and  where  there 
has  been  substantial  compliance  with  the  law  in  rendering  the 
verdict,  the  judgment  shall  not  be  arrested  or  reversed  for 
mere  want  of  form  therein.*'    Civil  Code  1913,  par.  546. 

The  objection  that  the  jury  did  not  find  the  amount  of  re- 
covery in  each  case  is  alike  untenable.  The  undisputed  testi- 
mony shows  that  the  indebtedness  of  Armer,  which  is  the  basis 
of  this  action,  was  greater  than  the  amount  of  any  of  the  notes 
in  suit.  It  was  stipulated  that  the  amount  due  on  each  note 
should  be  the  amount  as  shown  by  the  face  of  the  respective 
notes  in  suit.  There  was  nothing,  therefore,  to  be  done,  except 
make  a  mere  arithmetical  calculation  of  the  amount,  and  it  is 
hot  contended  that  any  error  occurred  in  the  calculation  as 
made.  That  the  calculation  being  made  by  the  court,  under 
the  circumstances,  instead  of  the  jury,  calls  for  a  reversal  of 
the  judgment  is  again  inviting  our  attention  to  shadow,  not 
substance.  While  the  record  does  not  call  for  a  critical 
analysis  of  the  evidence,  nevertheless,  the  evidence  has  been 
carefully  reviewed  in  its  bearing  upon  other  assignments  of 
error,  and  it  is  convincing  that  nothing  in  the  record  would 
warrant  a  finding  that  the  action  of  appellee  in  taking  these 
notes  amounted  to  bad  faith.  It  may  be  conceded  that  the 
notes  were  obtained  from  appellants  by  false  and  fraudulent 
representations  on  the  part  of  the  Realty  Securities  Company, 
but  this  is  not  enough  for  them  to  prevail. 

The  method  by  which  these  appellants  were  inveigled  into 
this  investment,  of  which  they  now  wish  to  be  relieved,  is  an 
interesting  study  of  human  nature.  Michael  Angelo  with 
paint  and  brush  could  not  have  pictured  a  thing  more  beautiful 
than  the  building  drawn  in  words  by  the  agents  of  the  Realty 
Securities  Company.    The  prospective  profits  to  be  derived 
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from  the  tenants  who  were  to  inhabit  this  building  were  moist 
alluring.  Prom  the  cold  record  that  we  have,  without  the 
gesture  and  tone  of  voice  that  must  have  been  potent  to  move 
the  warm  impulses  of  the  heart,  I  can  see  in  my  mind's  eye 
that  majestical  building  rising  to  its  due  proportions  of  archi- 
tectural perfection,  furnished  with  every  modem  equipment 
and  appliance  that  would  appeal  to  the  tastes  of  tenants  the 
most  fastidious.  It  was  a  thing  altogether  lovely.  The  appel- 
lants were  even  told  that  the  dirt  to  be  removed  for  its  founda- 
tion was  not  then  flying,  but  that  the  dirt  would  soon  be  flying, 
that  the  company  had  ample  resources  to  make  the  dirt  fly, 
and  erect  the  building  too.  They  were  told  that  the  execution 
of  the  notes  was  a  mere  formality.  That  before  the  notes 
became  due  immense  revenues  would  be  coming  in  from  the 
building  with  which  not  only  to  take  up  the  notes,  but  leave 
a  large  surplus  profit  to  be  shared  in  by  the  makers.  Most 
any  moth  would  have  singed  its  wings  in  the  bewilderment  of 
such  a  light.  In  the  enthusiasm  of  this  study,  the  writer  of 
this  opinion  almost  feels  a  momentary  regret  that  the  oppor- 
tunity to  give  such  a  note  was  not  presented  to  him.  Man, 
thou  shalt  earn  thy  bread  by  the  sweat  of  thy  brow.  But 
when  will  men  learn  this  lesson?  It  would  prove  but  a  vain 
and  useless  effort  of  the  law  to  attempt  the  suppression  of 
gullibility.  The  term  ** gullibility"  is  not  used  invidiously 
nor  in  the  least  disparagement  to  these  appellants,  but  merely 
as  a  general  observation  of  one  of  the  fundamental  traits  in 
human  nature.  Since  the  father  fell,  every  son  of  Adam  is 
subject  to  the  weakness  in  greater  or  lesser  degree.  The 
obvious  remedy  for  this  infirmity  is  the  lesson  of  one's  own 
experience  which  should  in  time,  to  those  not  wholly  insen- 
sible to  cause  and  effect,  nor  blind  to  an  everyday  experience 
in  business  matters,  inculcate  a  wholesome  and  practical  cir- 
cumspection upon  those  occasions  that  present  Mr.  Walling- 
ford  as  the  orator  of  the  day.  But  so  long  as  an  irresistible 
impulse  exists  among  mankind  to  rub  the  Aladdin's  Lamp 
and  thereby  obtain  the  rich  stores  of  the  world  without  other 
effort  than  some  mysterious  agency,  just  so  long  will  Mr. 
Wallingford  dine  out  of  gold  plate  and  ride  in  his  coach  and 
four.  Had  this  been  learned,  this  appeal  had  not  been  here. 
All  men  compos  mentis  and  not  suffering  under  some  dis- 
fibility  of  the  law  are  free  to  engage  in  business  and  invest 
their  money  at  will.    The  freedom  to  contract  is  one  of  their 
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nuost  cherished  and  substantial  rights,  and  it  is  only  when 
fraud  as  defined  in  the  law  has  been  practiced  upon  them 
that  the  courts  may  interfere  to  set  aside  their  obligations. 
Representative  men  of  financial  worth  and  standing  must 
realize  that  in  putting  forth  their  unmatured,  negotiable  paper 
it  is  an  invitation,  sanctioned  by  the  law,  that  all  men  may 
deal  therewith  upon  the  face  value  of  it.  In  the  market 
places  men  who  deal  in  such  paper  are  not,  at  their  peril, 
compelled  to  make  an  original  and  independent  investigation 
of  the  circumstances  surrounding  the  issue  of  every  such 
instrument,  or  of  the  relations  existing  between  the  maker  and 
payee  thereof.  It  is  enough  if  they  give  value  and  take  the 
paper  in  good  faith.  Though  the  fraudulent  payee  may  be 
enabled  to  realize  upon  a  sale  made  to  an  innocent  purchaser, 
still  it  is  but  a  just  rule  of  the  law  that,  as  between  the  maker 
and  the  holder  in  due  course,  any  loss  to  be  suffered  must  fall 
upon  the  maker  as  the  cause  of  it.  This  burden  may  not  be 
shifted  unless  the  person  to  whom  the  instrument  is  negotiated 
had  actual  knowledge  of  the  infirmity  or  defect,  or  knowledge 
of  such  facts  that  his  action  in  taking  the  instrument  amount 
to  bad  faith.    Paragraphs  4201,  4202,  Civil  Code  1913. 

The  policy  of  the  law  is  to  let  unmatured  negotiable  paper 
flow  freely  in  trade,  and  any  impediments  placed  upon  its 
movement  that  are  not  dictated  by  a  natural  sense  of  justice 
would  result  in  obstructing  the  arteries  of  commerce*  and  dis- 
tract the  business  credit  of  commercial  life,  which  is  so  largely 
dependent  upon  this  character  of  credit,  as  a  medium  of  ex- 
change, to  sustain  it. 

There  is  no  reversible  error.    Affirmed. 

ROSS  and  CUNNINGHAM,  JJ.,  concur. 


As  to  what  eireumstanees  are  sufficient  to  put  a  purchaser  of  negotiable 
paper  on  inquiry,  see  notes  in  29  Ii.  B.  A.  (N.  8.)  361;  44  Ii.  &.  ▲• 
(N.  8.)  395. 
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[Ovil  No.  1453.    FUed  AprU  18,  1W8.] 
[172  Pfcc.  276.] 

YUMA    COUNTY,    Plaintiff,    v.    MARICOPA    COUNTY, 

Defendant. 

1.  OOUNTIXS — ^BOTJNDABIES — DSTEBMINATION  BT  BOABD  Of  SUPERVISORS — 

Effect. — Civ.  Code  of  1913,  paragraphs  2373,  2380,  fix  the  boundary 
line  bcftween  Yuma  and  Maricopa  counties  upon  meridian  line  113 
degrees,  20  minutes  west  longitude.  Bevised  Statutes  of  1887,  para- 
graph 369,  provided  that  whenever  the  boundary  line  of  any  county 
should  be  so  indefinite  as  to  make  it  impossible  to  determine  where 
the  lines  are,  and  when  a  part  of  the  territory  by  reason  of  such 
indefinite  description  is  claimed  by  two  counties,  the  boards  of  super- 
visors of  such  counties  may  have  a  survey  made  to  define  the  bound- 
ary, and  makes  the  decision  of  arbitrators  on  appeal  final.  Eeld 
that  the  boundary  line  was  not  indefinite,  and  where  the  meridian 
line  had  not  been  surveyed  and  located  on  the  ground,  there  was  no 
tangible  basis  for  a  dispute,  so  that  the  act  of  county  officials  in 
1889,  in  surveying  and  marking  the  line,  could  not  have  been  taken 
under  the  act. 

2.  Counties  —  Boundaries  —  Proceeding  to  Establish. — ^Under  Civil 

Code  of  1913,  paragraphs  2373,  2380,  and  Laws  of  1889,  No.  42,  per- 
mitting the  boards  of  supervisors  of  contiguous  counties  to  define 
the  county  boundary  line  by  having  a  joint  survey  thereof  made,  and 
by  establishing  posts  thereon,  the  act  of  the  respective  county  boards 
of  supervisors  in  making  a  survey,  and  posting,  without  making  or 
filing  the  record  thereof  as  required  by  the  act,  in  the  absence  of 
any  provision  making  the  survey  final  or  declaring  it  to  be  the  true 
boundary  line,  was  binding  until  in  the  regular  course  of  law  the 
true  boundary  ?ras  located  on  the  ground. 
8.  Counties — Boundary  Line — Determination  by  Court — Statute. — 
Civil  Code  of  1913,  paragraphs  2373,  2380,  define  the  boundary  line 
between  Yuma  and  Maricopa  counties  as  meridian  line  113  degrees, 
twenty  minutes  west  longitude;  Constitution,  article  6,  section  4, 
gives  the  supreme  court  original  and  exclusive  jurisdiction  to  de* 
termine  disputed  county  boundary;  and  Civil  Code  of  1913,  para- 
graphs 2381-2385,  provides  that  on  any  dispute  as  to  location  of  a 
eounty  boundary  line,  either  county  may  commence  an  action  in  the 
supreme  court  to  have  the  line  determined,  and  requires  the  court 
to  define  the  true  boundary  line  and  directs  that  it  be  marked. 
Held  that,  even  though  a  boundary  line  other  than  the  true  one  may 
have  been  adopted  by  the  legislature,  it  had  the  power  to  change  it 
back  to  the  true  line  fixed  by  statute,  and  that  the  eourt  would 
define  the  true  statutory  boundary  line. 
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4.  Counties — Establishment  of  Boundary  Line — Recovery  of  Taxes. 
Where  the  county  supervisors  of  Yuma  and  Maricopa  counties  in 
1889  made  a  joint  survey  of  the  boundary,  and  mutually  agreed  upon 
it,  and  acted  thereon  in  the  collection  of  taxes,  etc.,  until  1907,  the 
boundary  agreed  upon  was  binding  until  the  true  boundary  was  law- 
fully established,  so  that,  where  a  strip  in  which  Maricopa  county 
had  collected  taxes  during  that  time  was  determined  to  belong  to 
Yuma  county,  the  latter  county  could  not  recover  taxes  so  collected. 
[As  to  location  of  boundaries  by  acquiescence  or  agreement,  see 
notes  in  69  Am.  Dec.  711;  27  Am.  Bep.  239.] 

Original  proceeding. 

Mr.  Clement  H.  Coleman,  County  Attorney,  and  Mr. 
Thomas  D.  MoUoy,  for  Plaintiff. 

Mr.  Clyde  M.  Gandy,  County  Attorney,  Mr.  A.  C.  Baker 
and  Mr.  J.  L.  B.  Alexander,  for  Defendant. 

ROSS,  J. — ^This  is  an  original  proceeding  instituted  by 
Yuma  county  against  Maricopa  county  under  the  provisions 
of  paragraphs  2381-2385  of  the  Civil  Code  of  1913,  which, 
among  other  things,  authorize  and  empower  this  court  to  take 
jurisdiction  of  disputes  arising  "between  two  counties  re- 
specting the  location  of  the  boundary  line  between  such  coun- 
ties," and  also  make  it  the  duty  of  the  court,  in  its  judgment, 
to  "define  and  designate  the  true  boundary  between  the  two 
counties." 

It  is  alleged  in  the  complaint  that  the  boundary  line  between 
the  two  counties  is  fixed  by  law  along  113  degrees  20  minutes 
west  longitude;  that  the  defendant  has  extended  its  sover- 
eignty and  jurisdiction  over  a  strip  of  land  4.215  miles  east 
and  west  in  width,  and  103  miles  in  length  north  and  south, 
to  the  west  of  and  adjoining  said  meridian  line,  and  has  wrong- 
fully exercised  sovereignty  and  jurisdiction  over  such  strip 
of  land  ever  since  1890.  For  a  second  cause  of  action  the 
plaintiff  seeks  to  recover  from  the  defendant  county  taxes  that 
have  been  collected  by  defendant  upon  the  property  located  in 
said  disputed  strip  of  land. 

The  answer  admits  that  the  true  boundary  line  between  the 
counties,  as  fixed  by  law,  is  113  degrees  and  20  minutes  west, 
but  alleges  that  it  was  so  indefinite  as  to  make  it  impossible 
to  determine  where  such  line  was  upon  the  ground,  and  that 
by  reason  thereof  a  portion  of  said  territory  adjacent  to  said 
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boundary  was  claimed  by  both  counties ;  that  in  1889,  pursuant 
to  paragraphs  369,  370,  and  371  of  the  Revised  Statutes  of 
1887,  and  to  Act  No.  42,  15th  Legislative  Assembly,  and 
acting  thereunder,  the  boards  of  supervisors  of  Yuma  county 
and  Maricopa  county,  deeming  it  necessary  that  the  boundary 
separating  said  counties  should  be  defined  so  that  it  could  be 
easily  determined  jointly  by  the  supervisors  of  the  two  coun- 
ties, caused  the  same  to  be  surveyed  its  entire  length  and 
marked  upon  the  ground  with  posts  one  mile  apart.  There- 
after, in  1889,  the  boards  of  supervisors  of  both  counties 
approved  said  survey,  and  adopted,  approved,  and  established 
the  line  so  marked  as  the  boundary  line  between  the  counties, 
and  that  both  counties  have  ever  since  recognized  and  accepted 
said  line  as  the  boundary.  Defendant  also  pleads  estoppel 
and  laches  and  limitation. 

The  plaintiff  filed  a  reply  to  the  answer,  denying  that  in 
1889  the  true  boundary  line  was  so  indefinite  as  to  make  it 
impossible  to  determine  where  such  line  was  upon  the  ground, 
or  that  it  was  at  all  indefinite;  also  controverting  the  legality 
and  regularity  of  the  proceedings  by  the  boards  of  super- 
visors, and  alleging  that  they  had  acted  without  jurisdiction. 

The  pleadings  were  several  times  amended,  and  it  is  pos- 
sible that  they  present  other  issues,  but  we  do  not  deem  it 
necessary  that  they  be  further  stated  in  this  opinion. 

The  Honorable  John  H.  Campbell  was  appointed  by  the 
court  referee  to  take  testimony,  with  directions  that  he  render 
findings  of  fact  and  conclusions  of  law.  Upon  the  report  of 
the  referee  being  filed,  the  defendant  moved  for  a  judgment 
thereon.  The  plaintiff  moved  to  set  aside  the  findings  of  fact 
and  conclusions  of  law,  and  for  a  rehearing;  also  filed  excep- 
tions to  the  findings  and  conclusions.  The  case  was  sub- 
mitted to  the  court  upon  these  motions. 

The  substance  of  the  findings  of  fact  is  that  the  statute 
fixes  the  boundary  between  the  counties  as  meridian  113 
degrees  20  minutes  west  longitude ;  that  prior  to  January  1, 
1889,  the  boundary  had  not  been  marked  on  the  ground  or 
defined  so  that  it  might  easily  be  determined;  that  during 
1889  the  boards  of  supervisors  of  said  counties,  acting  to- 
gether, caused  the  surveyors  thereof  to  jointly  survey  such 
boundary  line,  and  to  mark  the  same  its  entire  length,  and 
that  said  boards  of  supervisors  approved  and  adopted  said 
survey  as  the  boundary  line  between  said  counties;  that  the 
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line  so  surveyed  and  marked  is  not  the  true  line  separating 
said  counties  as  prescribed  by  statute,  but  is  something  more 
than  four  miles  west  of  meridian  line  113  degrees  20  minutes 
west  longitude;  that  from  and  after  said  survey  was  approved 
the  oflScials  of  both  counties,  and  the  inhabitants  thereof, 
acquiesced  in  and  recognized  the  line  so  surveyed  as  the 
boundary,  without  protest,  until  1907,  when  the  board  of 
supervisors  of  plaintiff  advised  the  board  of  supervisors  of 
defendant  that  the  line  as  surveyed  and  marked  was  not  the 
true  line,  and  requested  that  another  survey  be  made,  and 
that  similar  requests  have  been  made  from  time  to  time  since 
1907,  all  of  which  have  been  refused  by  the  board  of  super- 
visors of  defendant  county ;  that  no  other  action  or  proceed- 
ing has  been  taken  by  plaintiff,  other  than  requests  for  another 
survey,  until  the  institution  of  this  suit ;  that  defendant  has, 
at  all  times  since  the  approval  of  said  survey,  exercised  juris- 
diction over  the  territory  lying  between  the  true  boundary 
line  as  defined  by  statute  and  the  line  as  so  surveyed  and 
marked,  and  has  levied  and  collected  taxes  upon  the  property 
there  situated ;  that  the  lands  in  dispute  have  been  arid  and 
sparsely  settled,  and  the  board  of  supervisors  or  other  oflBcials 
of  plaintiff  did  not  discover  that  the  true  boundary  line  as 
defined  by  statute  was  not  defined  and  marked  by  said  survey 
until  on  or  about  the  year  1907. 

The  referee's  conclusion  of  law  is  that  ''the  plaintiff  county 
should  not  recover  in  this  action,  for  the  reason  that  the 
county  surveyors  of  the  counties  of  Yuma  and  Maricopa,  in 
making  the  survey  and  in  marking  the  line  as  aforesaid,  were 
the  agents  of  the  legislature  of  the  territory  of  Arizona  in 
determining  the  position  on  the  surface  of  the  earth  of  the 
meridian  line  113  degrees  20  minutes  west  longitude,  and 
having  determined  the  same,  though  erroneously,  the  deter- 
mination is  binding  upon  said  counties  and  relief  may  only 
be  given  by  the  legislature." 

We  are  to  determine  whether  the  legal  conclusion  by  the 
learned  referee  is  the  law  under  the  facts  as  found  or  not, 
there  being  no  material  dispute  as  to  the  facts. 

We  will  inquire,  first,  as  to  whether  the  determination  of 
the  board  of  supervisors  of  the  boundary  line  in  1889  was 
binding  and  conclusive  upon  the  counties;  and,  second,  if  so, 
whether  the  legislature  has  notwithstanding  made  it  the  duty 
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of  the  court,  in  its  judgment,  to  define  and  designate  the  true 
boundary  dividing  the  counties. 

Paragraph  2373  of  the  Civil  Code  of  1913  describes  the 
western  boundary  line  of  Maricopa  county  as  coincident  with 
the  east  boundary  line  of  Yuma  county,  and  defines  it  as 
meridian  line  113  degrees  20  minutes  west  longitude.  Para- 
graph 2380,  Id.,  describes  the  eastern  boundary  line  of  Yuma 
county  as  meridian  line  113  degrees  20  minutes  west  longi- 
tude, ''along  the  western  boundaries  of  Pima,  Maricopa,  and 
Yavapai  counties."  These  sections  have  been  carried  forward 
in  the  different  revisions  of  the  statutes  unchanged  since  Feb- 
ruary 14,  1871,  the  date  Maricopa  county  was  created.  The 
true  statutory  dividing  line  between  the  counties,  then,  is 
113  degrees  20  minutes  west  longitude.  The  legislature,  the 
only  authority  in  the  sphere  of  creating  counties  and  fiixing 
their  boundaries,  has  so  said ;  and  unless  it  has,  in  the  exercise 
of  that  exclusive  and  supreme  power,  by  some  act  of  its  own 
or  by  its  authorized  agent,  changed  the  boundary,  such 
meridian  has  always  been  and  is  now  the  true  boundary  be- 
tween plaintiff  and  defendant.  At  the  time  (1889)  when  the. 
supervisors  of  the  two  counties  surveyed  and  marked  the 
dividing  line,  the  statutory  law  on  the  subject  was  contained 
in  paragraphs  369,  370,  and  371  of  the  Revised  Statutes  of 
1887,  and  Act  No.  42  of  the  Laws  of  1889.  The  first  of  these 
provided  that  "whenever  the  boundary  line  of  any  county 
shall  be  so  indefinite  as  to  make  it  impossible  to  determine 
where  such  lines  are,  and  when  a  portion  of  territory  by 
reason  of  such  indefinite  description  is  claimed  by  two  coun- 
ties, the  board  of  supervisors"  of  the  counties  may  have  a 
survey  made  "to  define  the  boundary,"  and,  in  case  either 
county  is  dissatisfied  with  the  boundary  line  determined,  it 
may  appeal  to  arbitration,  "from  which  arbitration  there 
shall  be  no  appeal  and  the  decision  shall  be  final."  The 
action  of  the  oflScials  of  the  two  counties  in  1889  was  not  taken 
under  this  statute  for  two  reasons:  First,  the  jurisdictional 
fact  of  a  claim  of  a  "portion  of  territory"  by  the  two  coun- 
ties because  of  "indefinite  description"  of  the  boundary  line 
between  them  did  not  exist.  The  meridian  line  separating  the 
counties  had  not  been  surveyed  and  located  on  the  ground, 
and  until  that  was  done  there  was  no  tangible  basis  for  dispute 
over  the  territory.  The  boundary  being  the  meridian  line,  its 
description  was  not   indefinite.    Crook  County  v.  Sheridan 
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County,  17  Wyo.  424,  100  Pac.  659;  Hinsdale  County  v.  Min- 
eral County,  9  Colo.  App.  368,  48  Pac.  675.  In  the  former 
case  the  court  said : 

"There  was  no  uncertainty  in  the  description  of  the  western 
boundary  line.  The  fact  that  a  certain  meridian  of  longitude 
was  designated  as  the  boundary  did  not  render  the  descrip- 
tive line  uncertain  or  make  the  statute  ambiguous  so  as  to 
require  construction  through  the  aid  of  extrinsic  circum- 
stances. Although  a  line  so  described  may  be  difficult  of  prac- 
tical location,  nevertheless,  when  employed  to  define  a  bound- 
ary line,  it  constitutes  the  true  line  to  be  followed  in  making 
a  practical  location." 

In  the  latter  case  it  was  held  that  a  meridian  boundary 
line  was  not  an  indefinite  description  of  a  dividing  line,  and 
the  court  said: 

"It  is  only  in  case  of  a  dispute  arising  out  of  an  indefinite 
description  that  the  statute  can  be  invoked." 

The  proceedings  taken  in  1889  show  upon  their  face  that 
they  were  had  under  Act  No.  42,  Laws  of  1889.  The  initial 
step  taken  in  that  proceeding  was  a  resolution  passed  by  the 
board  of  supervisors  of  Yuma  county,  in  which  it  is  recited 
that  the  proposed  survey  should  be  "in  accordance  with  an 
act  of  the  15th  Legislative  Assembly,"  giving  the  title  of  Act 
No.  42.  This  act  makes  provision  for  the  boards  of  super- 
visors of  contiguous  counties,  when  deemed  necessary  by  them, 
or  either  of  them,  to  define  the  county  boundary  between 
them  by  having  a  joint  survey  thereof  made,  and  by  estab- 
lishing posts  thereon  one  mile  apart,  "so  that  it  may  easily 
be  determined." 

The  respective  boards  regularly  pursued  the  authority 
granted  under  the  act  as  to  the  survey  and  posting,  but  the 
record  thereof  was  not  made  and  filed  as  required.  The  act 
made  it  the  duty  of  the  boards  of  supervisors  to  have  made 
a  map  of  the  said  survey,  and  also  a  map  of  the  exterior 
boundaries  of  their  counties,  "which  said  maps  should  be  filed 
with  the  clerk  of  the  board  of  supervisors."  No  maps  were 
made  and  filed,  but  this  cannot  affect  the  result  or  the  juris- 
diction of  the  board  to  act.  The  actual  survey  and  marking 
upon  the  ground  would  control  over  the  calls  of  the  map  in 
case  of  a  conflict,  even  had  maps  been  made.  Jurisdiction 
under  this  act  is  not  predicated  on  an  indefinite  description 
of  the  boundary  line  nor  upon  adverse  claim  to  a  portion  of 
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territory.  If  the  board  of  supervisors  deemed  it  necessary 
that  the  boundary  be  defined,  it  was  authorized  to  make  a 
survey  for  that  purpose,  providing  the  supervisors  in  the  con- 
tiguous county  joined  in  the  survey.  The  act  is  silent  as  to 
the  effect  of  the  survey.  It  does  not  make  the  determination 
of  the  survey  "final"  and  forbid  ** appeal,"  as  in  the  previous 
law.  Paragraph  370,  supra.  There  was  nothing  in  the  act 
or  the  general  laws  of  the  territory  affording  relief  from 
errors  or  mistakes,  if  any  were  later  discovered,  and  this  con- 
dition continued  until  1913,  when  this  court  was  given  juris- 
diction of  disputed  boundaries  between  counties. 

The  defendant  lays  down  a  proposition  of  law,  identical 
with  the  referee's  legal  conclusion,  to  the  effect  that  **when  a 
county  line  has  been  run  and  marked  on  the  ground  in  accord- 
ance with  law  by  the  agents  designated  by  the  legislature,  it 
is  conclusive  and  can  only  be  changed  by  legislative  enact- 
ment"; and  cites  in  support  thereof  Kaufman  County  v. 
McGaughey,  3  Tex.  Civ.  App.  655,  21  S.  W.  261;  Janes  v. 
Powers,  65  Tex.  207;  Trinity  County  v.  Mendocino  County, 
151  Cal.  279,  90  Pac.  685;  and  Board  v.  Head,  3  Dana  (33 
Ky.),  489. 

The  two  Texas  cases  approve  the  proposition  as  stated,  and 
correctly  so ;  for  at  the  time  of  their  rendition  the  statute  of 
that  state  contained  this  provision,  "The  line  so  surveyed  and 
marked  shall  thereafter  be  regarded  as  the  true  boundary  line 
between  the  counties." 

In  the  California  case  the  court  was  compelled  to  announce 
the  same  rule  or  disregard  the  statute,  which  read:  "The  lines 
run  out,  marked  and  defined  as  required  by  this  act  are  hereby 
declared  to  be  the  true  boundary  lines  of  the  counties  named 
herein." 

The  Kentucky  case  arose  between  private  parties,  and  the 
question  involved  was  as  to  whether  it  could  be  shown  that 
Head's  dwelling  and  stable  were  in  Hancock  and  not  in 
Daviess  county.  The  statute  provided  that  the  boundary  line 
shouldberun"soastoleave  "William  Head  .  .  .  in  the  county 
of  Daviess,"  and  the  line  was  so  actually  run.  The  court 
rejected  the  offer  of  evidence  to  show  the  line  was  not  prop- 
erly placed  on  the  ground,  and  very  correctly  so,  in  view  of 
the  language  of  the  statute. 

So  it  would  seem  that  the  proposition  of  law  made  by  de- 
fendant is  of  doubtful  soundness,  except  where  the  legislature 
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declares  the  effect  of  such  a  location  of  the  boundary  line  to 
be  conclusive  or  that  it  shall  be  the  true  boundary  line.  We 
think  a  more  reasonable  and  just  construction,  in  the  absence 
of  a  legislative  declaration,  as  in  California  and  Texas,  would 
be  that  the  legislature  intended  the  marking  of  the  boundary 
line  as  binding,  in  the  exercise  of  jurisdiction  and  sovereignty 
over  the  disputed  territory,  until,  in  the  regular  course  of 
law,  the  true  boundary  line  was  located  upon  the  ground. 

However  that  may  be,  we  are  constrained  to  tfie  opinion 
that  it  is  now  the  duty  of  this  court  to  **  define  and  designate 
the  true  boundary  line  between  the  two  counties."  While  the 
provisions  of  the  law  heretofore  discussed  were  carried  for- 
ward into  the  Revised  Statutes  of  1901  as  paragraphs  945- 
950,  in  the  revision  and  compilation  of  the  Laws  of  1913  they 
were  omitted,  and  in  lieu  thereof  paragraphs  2381-2385  of 
the  Civil  Code  of  1913  were  enacted.  This  last  piece  of  legis- 
lation was  in  response  to  a  provision  contained  in  section  4, 
article  6,  of  the  state  Constitution,  which  vests  in  the  supreme 
court  **  original  and  exclusive  jurisdiction  to  hear  and  deter- 
mine all  causes  between  counties  concerning  disputed  bound- 
aries and  surveys  thereof." 

Paragraph  2381  provides: 

**  Whenever  any  dispute  arises  between  two  counties  respect- 
ing  the  location  of  the  boundary  line  between  such  counties, 
.  .  .  either  county  may  commence  an  action  against  the  other 
in  the  supreme  court  of  the  state  of  Arizona  for  the  purpose 
of  having  such  boundary  line  determined." 

Paragraph  2382  provides  that  the  court  may  order  a  survey 
of  such  disputed  boundary,  and  that  maps  and  drawings 
thereof  be  made;  paragraph  2383  provides  for  the  expenses 
of  a  survey,  maps,  and  drawings;  paragraph  2384  provides 
for  additional  surveys  if  deemed  necessary;  and  paragraph 
2385  provides  for  a  form  of  judgment  in  these  words : 

**The  judgment  of  the  court  shall  define  and  designate  the 
true  boundary  between  the  two  counties,  and  shall  direct  that 
the  same  be  suitably  marked  in  such  manner  as  the  court  may 
deem  proper,  and  the  cost  of  such  marking  shall  be  borne  by 
the  two  counties  equally,  or  in  such  proportions  as  the  court 
may  direct." 

The  defendant  does  not  question  the  findings  by  the  referee 
of  the  existence  of  the  jurisdictional  fact  of  a  disputed  bound- 
ary between  the  two  counties.    The  board  of  supervisors  of 
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plaintiff  county  in  1907  officially  tried,  and  from  time  to  time 
since  has  endeavored,  to  get  the  board  of  supervisors  of  de- 
fendant county  to  join  in  the  rectification  of  the  boundary 
line  between  them  by  another  survey  thereof.  Resolutions 
reciting  that  the  1889  survey  was  erroneous  were  passed  and 
transmitted  to  the  supervisors  of  the  defendant  county,  with 
the  request  that  another  survey  be  had,  to  the  end  that  the 
true  boundary  line  separating  them  should  be  located  upon  the 
grounds,  and  these  requests  were  all  ignored  or  refused  by  the 
defendant.  It  was  not  only  necessary  that  a  disputed  bound- 
ary be  alleged  in  the  complaint,  but  it  was  also  essential  that 
it  be  sustained  by  competent  evidence.  It  is  settled  that 
the  boundary  was  in  dispute,  and  had  been  since  1907,  when 
it  was  discovered  by  the  board  of  supervisors  and  other 
officials  of  Yuma  county  'Hhat  the  true  boundary  line  as  de- 
fined by  statute  was  not  defined  and  marked  by  said  survey.** 

The  finding  is  that  the  line  surveyed  and  marked  in  1889 
"is  not  the  true  line  separating  said  counties  as  prescribed 
by  statute,  but  is  something  more  than  four  miles  west  of  the 
meridian  line  113  degrees  20  minutes  west  longitude."  It 
is  the  contention  of  defendant  that  the  line  located  in  1889  is 
the  true  boundary  line  notwithstanding,  and  that  it  should 
stand.*  This  may  not  be  for  the  reason  that  Act  No.  42,  Laws 
of  1889,  does  not  declare  that  the  line  thereunder  surveyed 
and  marked  shall  be  the  true  boundary  between  the  counties. 
The  only  direct  and  positive  declaration  as  to  the  true  bound- 
ary line  is  that  it  is  meridian  line  113  degrees  20  minutes  west 
longitude,  and  we  think,  when  the  legislature  later  made  it  the 
duty  of  this  court  to  define  and  designate  the  true  boundary, 
it  meant  the  boundary  line  as  prescribed  by  statute.  Any 
other,  however  long  recognized  or  located,  would  not  be  the 
true  boundary.  It  might  be  the  practical  or  working  bound- 
ary as  long  as  acquiesced  in  or  acted  upon,  and  binding  to 
that  extent,  but  it  would  never  be  the  true  boundary,  the  one 
fixed  by  statute,  and  the  one  we  are  enjoined  by  law  to  define 
and  designate. 

In  view  of  the  language  of  our  statute  (paragraph  2385), 
an  observation  of  SHAW,  J.,  in  Trinity  County  v.  Mendocino 
County,  supra,  151  Cal.  at  page  288,  90  Pac.  at  page  688,  may 
be  quoted  for  light.    He  said : 

**In  any  event,  the  location  of  the  county  lines  is  a  political 
question,  to  be  settled  by  the  legislative  power  of  the  state, 
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and  subject  to  change  from  time  to  time  as  the  legislative 
power  may  direct.  If  the  line  as  fixed  in  accordance  with  its 
directions  is  inaccurately  located  by  the  person  whom  it  has 
directed  to  make  the  survey  and  place  the  marks,  the  correc- 
tion of  the  error  lies  with  the  legislature  and  not  with  the 
courts,  unless  it  has  provided  that  the  courts  shall  determine 
the  true  location,  which  it  has  not  done.     (Italics  ours.) " 

Our  legislature  has  provided  that  we  shall  define  and  des- 
ignate the  true  boundary  line.  It  has  imposed  a  duty  upon 
the  supreme  court  which  the  legislature  of  California  did  not 
impose  on  the  courts  of  that  state.  Even  though  another 
boundary  line  than  the  true  one  may  have  been  adopted  by 
the  legislature  through  its  agents,  it  possessed  the  power  to 
change  it  back  to  the  true  boundary  line  as  fixed  by  statute. 
It  may  change  county  boundaries  as  often  and  as  much  as  it 
chooses,  and,  when  it  manifests  its  intent  that  the  true  bound- 
ary shall  be  determined  regardless  of  any  practical  or  work- 
ing boundary  that  may  have  been  adopted  by  the  counties, 
there  is  nothing  to  do  but  to  locate  the  true  boundary. 

The  defendant  acknowledges  in  its  answer  that  the  true 
boundary  is  the  one  fixed  by  the  statute  that  created  it  in 
1871,  for  it  says : 

**  Answering  plaintiff's  first  cause  of  action,  defendant  al- 
leges that  the  true  boundary  between  said  counties  is  on  113 
degrees  20  minutes  west  longitude,  as  fixed  by  law." 

It  is  the  true  boundary,  and  not  some  other,  although  recog- 
nized and  acquiesced  in,  that  the  court  must  define  and  deter- 
mine. 

We  do  not,  however,  believe  that  the  plaintiff  should  be 
permitted  to  recover  on  its  second  cause  of  action.  As  here- 
tofore said,  the  two  counties,  having  made  a  joint  survey  of 
the  boundary  between  them,  to  which  they  mutually  agreed, 
and  having,  by  and  through  their  officials  and  agents,  acted 
upon  the  line  so  located  in  the  administration  of  the  law  ever 
since,  the  transactions  pending  the  status  thus  invited  and 
established  should  not  be  disturbed. 

For  the  purposes  of  the  administration  of  the  law,  both 
civil  and  criminal,  as  well  as  the  levy  and  collection  of  taxes, 
the  boundary  agreed  on  should  be  binding  at  least  until  the 
true  boundary  is  lawfully  ascertained. 

As  was  said  in  Board  v.  Head,  supra: 
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**The  boundary  lines  of  counties  are  matters  of  public  con- 
cern ;  and  when  they  have  been  run,  and  their  position  ascer- 
tained, by  public  authority,  the  actual  line,  though  it  should 
vary  from  the  descriptive  boundary  designated  in  the  statute, 
must  be  conclusively  binding  upon  all  private  individuals  and 
county  oflScers,  until  a  different  position  is  given  to  it  by  the 
public  authorities.'* 

Nor  should  the  fact  that  the  plaintiff,  in  1907,  disputed 
the  right  of  defendant  to  exercise  jurisdiction  over  the  strip 
involved,  in  and  of  itself,  affect  their  relations  thereto,  as  the 
status  could  only  be  changed  in  pursuance  of  the  law. 

The  rectification  of  the  error  in  the  survey  of  1889  could 
have  been  provided  for  by  the  legislature  at  an  earlier  date, 
and  thus  restored  to  plaintiff  jurisdiction  over  the  disputed 
territory.  Whether,  in  the  absence  of  legislation,  other  reme- 
dies were  open  to  plaintiff,  such  as  quo  warranto  or  injunction, 
we  do  not  deem  it  necessary  to  decide,  as  they  were  not  re- 
sorted to  or  invoked  by  plaintiff. 

Judgment  should  go  against  the  plaintiff  on  the  second 
cause  of  action.  However,  we  think  the  plaintiff  is  entitled  to 
judgment  defining  and  designating  the  true  boundary  line 
between  it  and  defendant  county,  but,  before  this  can  be  done, 
it  will  be  necessary  to  have  made  an  official  survey  of  meridian 
113  degrees  and  20  minutes  west  longitude,  the  prescribed 
statutory  line  between  the  two  counties,  and,  inasmuch  as  the 
law  requires  that  the  line  so  surveyed  shall  be  suitably  marked 
upon  the  ground,  we  will  defer  making  the  order  for  a  survey 
for  20  days,  pending  which  time  counsel  are  invited  and 
requested  to  submit  suggestions  as  to  the  form  and  contents 
of  the  order,  especially  as  to  how  and  with  what  material  the 
line  shall  be  marked. 

In  the  matter  of  disbursements  and  expenses,  including  the 
fees  and  expenses  of  the  referee,  and  the  expenses  of  survey- 
ing and  marking  boundary,  we  think  it  but  fair  and  just  that 
they  be  borne  by  the  two  counties  equally,  Yuma  county  to 
recover  her  costs  in  this  court ;  and  it  is  so  ordered. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Criminal  No.  448.    Filed  April  18,  1918.] 

[172  Pac  276.] 

B.  P.  COOPER,  Appellant,  v.  STATE,  Respondent 

1.  INTOXIOATINO   LIQUORS  —  UNLAWFUL   SALB  —  CONSTITUTIONAL   PBOVI- 

8I0N. — Constitution,  article  23,  forbidding  the  sale  and  distribution 
of  intoxicating  liquors  of  any  kind  to  any  person  in  the  state,  con* 
taining  no  exception  as  to  that  prescribed  or  sold  for  medicinal  pur- 
poses, is  not  a  regulatory  provision,  but  one  of  suppression,  and  does 
not  permit  the  sale  of  a  compound  of  ardent  spirits  with  other  in- 
gredients labeled  Jamaica  ginger  and  sometimes  used  for  medicinal 
purposes. 

[As  to  Jamaica  ginger  or  the  like  as  intoxicating  liquor,  see  note 
in  AniL  Oas.  1916B,  370.] 

2.  Intoxicating  Liquors— Offenses — Question  for  Jury.^ — In  a  prose- 

cution under  Constitution,  article  23,  forbidding  the  sale  of  intoxi- 
cating liquors,  held  on  the  evidence  that  the  intoxicating  quality  of 
the  Jamaica  ginger  sold  by  defendant  was  for  the  jury. 
S.  Intozicatino  Liquors  —  Offenses  —  Criminal  Intent  or  Guilty 
Knowledge. — Under  Constitution,  article  23,  forbidding  the  sale  of 
intoxicating  liquors  of  any  kind,  the  defendant's  good  faith  in  think- 
ing that  he  might  sell  the  essence  of  Jamaica  ginger  was  no  defense, 
as  criminal  intent  or  guilty  knowledge  is  not  a  necessary  element  of 
the  offense. 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  the 
county  of  Graham.    F.  B.  Laine,  Judge.    AflBrmed. 

Mr.  W.  K.  Dial,  for  Appellant. 

Mr.  Wiley  B.  Jones,  Attorney  General,  and  Mr.  B.  W. 
Kramer,  Mr.  L.  B.  Whitney  and  Mr.  George  W.  Harben, 
Assistant  Attorneys  General,  for  the  State. 

BOSS,  J. — ^The  only  question  involved  in  this  appeal  is  as 
to  whether  the  essence  of  Jamaica  ginger  is  an  intoxicating 
liquor  within  the  meaning  of  the  constitutional  provision  pro- 
hibiting the  sale,  exchange,  etc.,  of  intoxicating  liquors. 

The  appellant  is  a  druggist  carrying  on  a  drug  business 
in  the  town  of  Safford,  Graham  county,  this  state.  He  ad- 
mitted the  sale  charged  in  the  information,  as  well  also  others, 
in  the  regular  course  of  his  business  as  a  druggist,  but  con- 
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tended  it  was  prepared  as  a  medicine  and  that,  as  such,  he 
sold  it.  Evidence  was  submitted  showing  that  91  per  cent  of 
the  contents  of  the  Jamaica  ginger  was  alcohol,  and  the  label 
on  the  container  represented  the  alcoholic  content  as  83  per 
cent.  A  witness  testified  that,  by  diluting  and  sweetening  it, 
it  could  be  drunk  in  quantities  sufficient  to  produce  intoxi- 
cation. 

The  Constitution  forbids  the  sale  and  disposition  of  ardent 
spirits,  ale,  beer,  and  wine,  and  of  intoxicating  liquors  of  any 
kind  to  any  person  in  the  state  of  Arizona.  Article  23,  Con- 
stitution. It  contains  no  exceptions,  as  that  it  may  be  pre- 
scribed and  sold  as  a  medicine,  or  for  medicinal  purposes. 
Neither  doctors  nor  druggists,  nor  anyone  else,  may  sell  or 
dispose  of  any  of  the  named  or  described  liquors  as  such,  or 
when  compounded  as  a  medicine.  It  is  not  a  regulatory  pro- 
vision, but  one  of  outlawry.  It  is  one  of  suppression,  and 
not  one  of  supervision.  The  fact  that  ardent  spirits  are  mixed 
with  other  ingredients  and,  as  thus  compounded,  labeled 
Jamaica  ginger  and  sometimes  used  for  medicinal  purposes, 
does  not  change  the  situation,  for  as  we  said  in  Brown  v. 
State,  17  Ariz.  314,  152  Pac.  578: 

"Of  course,  the  name  by  which  it  was  called  cannot  affect 
its  kind  or  quality.  It  is  the  stuff  of  which  it  is  made,  and 
not  its  name,  that  gives  it  place  among  the  prohibited  liquors 
named  in  the  Constitution." 

That  the  appellant  may  have,  in  good  faith,  thought  he  had 
a  right  to  sell  the  essence  of  Jamaica  ginger,  might  be  a  proper 
consideration  in  fixing  his  punishment  or  for  the  pardoning 
power,  but  unavailing  as  a  defense.  Criminal  intent  or  guilty 
knowledge  is  not  a  necessary  element  in  this  offense.  Trout- 
ner  v.  State,  17  Ariz.  506,  L.  R.  A.  1916D,  262, 154  Pac.  1048; 
Hall  V.  State,  ante,  p.  12,  165  Pac.  300. 

The  question  as  to  the  intoxicating  quality  of  the  admixture 
sold,  being  one  of  fact,  was  properly  submitted  to  the  jury 
along  with  the  general  issue. 

Finding  no  error,  the  judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 

On  the  question  as  to  mistake  in  beverage  as  defense  to  charge  of 
iUe^ral  sale  of  liquor,  see  notes  in  6  Ii.  B.  A.  (N.  S.)  477,  21  K  B.  A. 
<N.  S.)  525,  and  L.  B.  A.  1916D,  266. 
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[Civil  No.  1578.    Filed  April  18,  1918.] 
[172  Pac.  285.] 

J.  H.  MAXBr,  AppeUant,  v.  BOARD  OF  SUPERVISORS 
OP  YUMA  COUNTY,  and  IKE  PROEBSTEL,  P.  B. 
ELLIOTT  and  J.  H.  SHANSSEY,  as  Supervisors  and 
Members  of  the  Board  of  Supervisors  of  Yuma  County, 
Appellees. 

L  OouNTiBS — Bonds — Expenses — Statute— "Expenses  in  Incurring 
Bonded  Indebtedness."— Under  avil  Code  of  1913,  paragraph  5284, 
providing  that  the  expenses  of  all  proceedings  in  incurring  a  bonded 
indebtedness  shall  be  borne  by  the  county,  and  that  if  the  bonds  are 
sold  such  expenses  shall  be  deducted  from  the  proceeds,  an  amount 
paid  to  a  broker  for  selling  the  bonds  was  not  an  expense  of  the 
proceeding,  and  hence  could  not  be  deducted  from  the  proceeds  of 
such  bonds ;  but  the  items  for  advertising  the  sale  of  the  bonds  were 
a  proper  charge  against  the  proceeds. 

[As  to  mandarnus  to  compel  performance  of  a  public  duty  at  in- 
stance of  a  private  pcrrson,  see  note  in  7  Am.  St.  Bep.  484.] 

2.  Mandamus  —  Action  op  County  Supervisors  —  County  Funds. — ^In 
the  absence  of  any  law  requiring  the  board  of  supervisors  of  any 
county  to  transfer  from  the  road  fund  to  the  general  fund  of  the 
county  the  amount  paid  out  for  advertising  the  sale  of  the  road 
bonds,  the  court  would  not,  by  mandamus  or  otherwise,  control  the 
fiscal  orders  of  the  board  so  as  to  keep  the  different  funds  of  the 
county  intact  for  the  specific  uses  intended  by  law,  in  view  of  the 
board's  legal  authority  to  dispose  of  the  money  for  the  specific  par- 
poses  for  which  they  are  raised. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yuma.    Prank  Baxter,  Judge.    Affirmed. 

Mr.  "W.  E.  Ryan,  for  Appellant. 

Mr.  H.  Wupperman,  for  Appellees. 

ROSS,  J. — This  appeal  is  prosecuted  from  an  order  sus- 
taining a  general  demurrer  to  the  complaint  and  from  a  judg- 
ment of  dismissal. 

Briefly,  the  facts  set  out  in  the  complaint  are  that  the 
plaintiff-appellant  is  a  resident  taxpayer  of  Yuma  county, 
Arizona,  and  that  he  brings  the  suit  for  himself  and  all  others 
similarly  situated;  that  in  1913  the  taxpayers  of  Yuma  county 
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voted  an  issue  of  $500,000  county  road  bonds ;  that  thereafter 
said  road  bonds  were  sold  for  their  face  value  and  accrued 
interest;  that  the  board  of  supervisors  employed  a  broker  to 
assist  in  making  the  sale,  to  whom  it  paid  the  sum  of  $28,500 ; 
that  it  paid  said  sum,  together  with  expenses  for  advertising 
and  publishing  the  notice  for  bids,  by  warrants  drawn  on 
the  general  fund  of  the  county  levied  and  collected  to  meet 
the  general  county  expenses  for  the  fiscal  year  1914-15 ;  that 
at  the  time  there  was  no  excess  in  the  general  fund  of  the 
county,  but,  on  the  contrary,  there  was  then  an  existing  float- 
ing indebtedness  of  over  $50,000  due  from  the  general  fund  of 
the  county. 

Appellant  prays  the  mandate  of  the  court  directing  the 
appellees  to  transfer  from  the  fund  realized  upon  the  sale 
of  said  road  bonds  to  the  general  fund  the  money  so  paid  out 
for  advertising  and  brokerage  commissions.  In  addition  to 
the  general  demurrer  to  the  complaint,  the  appellees  filed 
separate  answers  to  the  complaint  and  the  alternative  writ. 
The  answers  raise  no  issues  of  fact  nor  of  law.  The  complaint 
sets  forth,  in  addition  to  the  facts  we  have  stated,  many 
propositions  and  conclusions  of  law  as  to  the  duties  of  the 
board  of  supervisors,  and  most  of  the  answers  are  devoted 
to  a  denial  thereof.  The  allegations  in  the  answers  to  the 
effect  that  all  of  the  $500,000  realized  had  been  expended  on 
roads  in  and  about  Yuma  Valley,  except  about  $45,000,  pro- 
posed to  be  used  in  improving  roads  in  the  northern  part 
of  the  county,  suggests  a  problem  that  may  be  of  local  in- 
terest and  concern,  but  it  can  have  no  weight  or  influence 
upon  the  questions  of  law  we  have  to  decide. 

The  general  demurrer,  however,  challenges  the  sufficiency 
of  the  facts  stated  to  constitute  a  cause  of  action.  The  theory 
upon  which  the  action  was  brought,  we  gather,  was  that  all 
of  the  items  enumerated  in  the  complaint  as  ** expenses"  were 
legal  charges  against  the  proceeds  realized  from  the  sale  of 
said  bonds.  The  basis  or  excuse  for  such  a  contention  is  found 
in  paragraph  5284,  title  52,  of  the  Civil  Code  of  1913,  under 
and  by  virtue  of  chapter  2  of  which  the  county  proceeded 
in  incurring  such  bonded  indebtedness.  Paragraph  5284 
reads  as  follows : 

*'The  expenses  of  all  proceedings  .  .  .  under  this  chapter 
shall  be  borne  by  the  county  .  .  .  instituting  the  proceedings 
necessary  and  required  hereunder;  provided,  however,  that 
in  the  event  the  bonds  or  other  evidences  of  indebtedness 


Digitized  by  LjOOQIC 


490  Maxby  V,  Board  op  Supervisors.         [19  Ariz. 

herein  authorized  shall  be  sold,  such  expenses  shall  be  de- 
ducted from  the  proceeds  of  the  sale  of  such  bonds  or  other 
evidences  of  indebtedness." 

The  item  of  $28,500,  brokerage  fees,  was  not  an  expense  of 
the  proceedings  under  chapter  2,  and  could  not  lawfully  be 
deducted  from  the  pi'oceeds  of  the  sale  of  such  bonds,  and  its 
repayment,  whatever  other  fund  it  might  have  depleted,  can- 
not be  enforced  against  the  road  bond  fund  by  this  action  or 
any  other.  Such  an  expense  was  not  within  the  contempla- 
tion of  chapter  2,  and  therefore  could  not  be  charged  against 
the  proceeds  of  the  bonds  issued  thereunder.  The  authority 
for  its  payment  must  be  found  in  other  provisions  of  the  law, 
and  not  here. 

The  items  for  advertising  the  sale  of  the  road  bonds  were 
a  proper  charge  against  the  proceeds  of  such  bonds,  but 
neither  this  court  nor  the  trial  court  has  been  informed  by 
the  complaint  or  otherwise  the  amount  of  such  items.  It  is 
alleged  that  money  was  paid  out  of  the  general  fund  on  ac- 
count of  advertising,  and  that  it  should  have  been  paid  out  of 
the  road  fund.    How  much  we  do  not  know. 

Granting  this  to  be  true,  we  know  of  no  law,  nor  has  any 
been  pointed  out  to  us,  that  specifically  enjoins  upon  the 
board  of  supervisors  of  Yuma  county  the  duty  of  transferring 
from  the  road  fund  to  the  general  fund  of  the  county  the 
sum  so  paid  out  for  advertising.  It  might  be  expedient  for 
them  to  do  so  in  order  to  avoid  personal  liability  under  para- 
graph 2442  of  the  Civil  Code,  which  permits  suit  against 
members  of  the  board  of  supervisors  who  order  county  money 
to  be  paid  out  without  authority  of  law.  But  we  do  not  be- 
lieve it  to  be  a  duty  of  the  courts,  by  mandamiLs  or  otherwise, 
to  supervise  and  control  the  fiscal  orders  of  the  board  of  super- 
visors so  as  to  keep  the  diflPerent  funds  of  the  counties  always 
intact  for  the  specific  uses  intended  by  law.  The  law  has 
confided  in  these  officers  the  power  and  duty  of  disbursing 
the  counties*  moneys  for  the  specific  purposes  for  which  they 
are  raised,  and,  so  long  as  they  conform  to  the  law,  they 
will  receive  its  protection.  If,  however,  they  misappropriate 
money  or  use  it  for  purposes  not  intended,  a  remedy  in  the 
ordinary  course  of  the  common  law,  to  both  the  county  and 
taxpayer,  is  available. 

The  judgment  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 
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[Crimiiial  Ko.  445.    Filed  April  18,  1018.] 

[171  Pac  492.] 

ED  CUFF,  Appellant,  v.  STATB,  Respondent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
counly  of  Mohave.    John  A.  Ellis,  Judge.    Affirmed. 

No  appearance  for  Appellant 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  L.  B.  Whitney 
and  Mr.  B.  W.  Kramer,  Assistant  Attorneys  General,  for 
the  State. 

PER  CURIAM. — ^The  appellant  appeals  from  the  judgment 
of  conviction  of  murder.  The  record  was  filed  June  22,  1917, 
and  the  case  was  ordered  submitted  thereon  at  the  January, 
1918,  call  of  the  calendar. 

Appellant  has  not  called  our  attention  to  any  error  by 
assignment,  brief,  or  otherwise.  We  have  carefully  exam- 
ined the  information,  the  transcript  of  testimony  and  the 
instructions  of  the  court  for  fundamental  error  and,  finding 
none,  the  judgment  is  affirmed. 


[Criminal  Ko.  446.    Filed  April  18,  1018.] 

[171  Pac  492.] 

FLOYD   SMITH,  Appellant,  v.  STATE,  Respondent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Mohave.    John  A.  Ellis,  Judge.     Affirmed. 

No  appearance  for  Appellant 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  R.  Wm.  Kramer 
and  Mr.  Louis  B.  Whitney,  Assistant  Attorneys  General,  for 
the  State. 

PER  CURIAM. — The  appellant  appeals  from  the  judgment 
of  conviction  of  murder.    The  record  was  filed  June  22,  1917, 


Digitized  by  LjOOQIC 


492  Baca  v.  State.  [19  Ariz. 

and  the  case  was  ordered  submitted  thereon  at  the  January, 
1918,  call  of  the  calendar. 

Appellant  has  not  called  our  attention  to  any  error  by 
assignment,  brief,  or  otherwise.  We  have  carefully  exam- 
ined the  information,  the  transcript  of  testimony  and  the 
instructions  of  the  court  for  fundamental  error  and,  finding 
none,  the  judgment  is  affirmed. 


[Griminal  No.  449.    Rled  April  18,  1918.] 
[171  Pac.  492.] 

D.  B.  BACA,  Appellant,  v.  STATE,  Bespondent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Apache.    George  H.  Crosby,  Jr.,  Judge.    Affirmed. 

Mr.  Qeorge  Estes,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  G.  W.  Harben 
and  Mr.  L.  B.  Whitney,  Assistant  Attorneys  General,  for  the 
State. 

PER  CURIAM. — ^Appellant  was  convicted  of  selling  in- 
toxicating liquors.  The  record  is  all  that  we  have  before  us. 
A  careful  examination  of  it  discloses  no  error.  The  judg- 
ment of  conviction  is  affirmed. 


[Criminal  No.  450.    Filed  AprU  18,  1918.] 

[171  Pac.  492.] 

D.  B.  BACA,  Appellant,  v.  STATE,  Respondent. 

APPEAL  from  a  judj^ment  of  the  Superior  Court  of  the 
county  of  Apache.     George  H.  Crosby,  Jr.,  Judge.    Affirmed. 

Mr.  George  Estes,  for  Appellant. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  G.  W.  Harben 
and  Mr.  L.  B.  Whitney,  Assistant  Attorneys  General,  for  the 
State. 
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PEE  CURIAM. — ^Appellant  was  convicted  of  selling  in- 
toxicating liquors.  The  record  is  all  that  we  have  before  ns. 
A  careful  examination  of  it  discloses  no  error.  The  judg- 
ment of  conviction  is  affirmed. 


[Civil  No.  1575.    Piled  May  8/  1W8.] 

[1T2  Pac.  656.] 

P.  PASTENE  &  COMPANY,  INC.,  a  Corporation,  AppeUant, 
V.  FIRST  NATIONAL  BANK  OP  NOGALES,  a  Corpo- 
ration, Garnishee,  Appellee. 

1.  Banks  and  Banking  —  Application  or  Deposits  to  Debts  Due 

Bank. — A  bank  and  its  depositor  could  yalidlj  agpree,  as  a  considera- 
tion for  further  credit  to  the  depositor,  that  the  bank  might  apply 
all  funds  from  whatever  source  received  to  the  depositor's  account, 
to  the  satisfaction  of  any  indebtedness  due  or  to  become  due  from 
the  depositor. 

2.  Careiers— Bills  op  Lading — Bights  op  Transferee. — Where  a  bor- 

rower, being  heavily  indebted  to  a  bank,  had  agreed  that  the  proceeds 
of  shipments  by  it  were  to  be  applied  on  such  indebtedness  and  the 
borrower  had  sent  the  bank  a  draft  on  consignee  of  goods  sold  with 
bill  of  lading  attached,  the  bank,  since  it  had  the  right  to  hold  the 
bill  of  lading  as  collateral  security  for  payment  of  the  draft,  had  a 
special  interest  in  the  consigned  property  to  the  extent  of  the  amount 
of  the  draft,  taking  precedence  over  an  attachment  under  writ  of 
garnishment  on  judgment  against  the  shipper. 

[As  to  assignees  of  bills  of  lading  and  their  rights  and  liabilities 
thereunder,  see  note  in  105  Am.  St.  Bq;».  332.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Santa  Cruz.    "W.  A.  O'Connor,  Judge.    AflSrmed. 

Mr.  John  H.  Campbell,  for  Appellant. 

Messrs.  Barry  &  Barry,  and  Mr.  S.  M.  Franklin,  for  Ap- 
pellee. 

FRANKLIN,  C.  J.— The  appellant  had  a  judgment  for  a 
large  amount  of  money  against  M.  James  &  Co.,  Successors, 
and  Augustin  Beraud  and  Emilio  Beraud,  which  judgment 
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remaining  unsatisfied,  a  writ  of  garnishment  was  sued  out, 
and  on  the  tenth  day  of  October,  1915,  served  upon  the  First 
National  Bank  of  Nogales,  the  appellee,  requiring  it  to  an- 
swer under  oath  **what,  if  anything,  it  is  indebted  to  the  said 
M.  James  &  Co.,  Successors,  and  Augustin  Beraud  and  Emilio 
Beraud,  and  was  when  the  writ  was  served  upon  it,  and  what 
efi^ects,  if  any,  of  the  said  defendants  it  has  in  its  possession, 
and  had  when  the  writ  was  served,  and  what  other  persons, 
if  any,  within  its  knowledge,  are  indebted  to  the  said  M.  James 
&  Company,  Successors,  and  Augustin  Beraud  and  Emilio 
Beraud,  or  have  eflPects  belonging  to  them  in  their  possession.'' 
In  due  course  of  the  proceedings,  an  issue  in  garnishment  was 
tendered  as  required  by  the  statute,  and,  after  a  trial  thereof, 
the  court  rendered  judgment  in  favor  of  the  garnishee  with 
costs,  including  the  allowance  of  attorney's  fees. 

M.  James  &  Co.,  Successors,  is  a  Mexican  corporation  and 
was  engaged  in  moving  the  garbanzos  (chic  peas)  crop  of 
Mexico  via  the  port  of  Nogales  to  New  York.  In  this  pur- 
suit, it  did  its  banking  business  with  the  First  National  Bank 
of  Nogales,  the  appellee,  and  was  given  a  liberal  credit  by 
the  bank.  In  the  course  of  time  its  account  was  overdrawn, 
and  it  became  indebted  to  the  bank  in  a  large  amount  of 
money  for  loans  and  overdrafts.  In  this  state  of  affairs,  and 
on  August  14,  1915,  the  bank  refused  to  honor  its  checks.  It 
being  represented,  however,  that  this  attitude  would  destroy 
the  business  of  M.  James  &  Company,  Successors,  because 
the  company  would  be  unable  to  move  the  garbanzos  crop  and 
pay  its  indebtedness  to  the  bank,  the  latter  agreed  to  and  did 
lend  the  company  an  additional  $45,000  in  gold,  evidenced 
by  its  three  notes,  each  for  $15,000.  In  consideration  of  these 
* 'forced  loans"  as  the  bank  terms  them,  and  the  extension 
of  further  credit,  it  was  expressly  agreed  between  the  parties 
that  all  moneys  paid  or  deposited  with  the  bank  or  received 
by  the  bank  from  the  garbanzos,  or  any  other  source,  for  the 
account  of  M.  James  &  Co.,  Successors,  should  be  applied  to 
the  pajrment  of  the  indebtedness  and  the  open  current  account 
as  it  fluctuated  from  time  to  time.  Also  an  instrument  in  the 
Spanish  language  was  executed  by  Augustin  Beraud,  repre- 
senting M.  James  &  Co.,  Successors,  and  Otto  H.  Herold, 
representing  the  First  National  Bank  of  Nogales.  The  effect 
of  this  instrument  is  somewhat  obscure,  but  whatever  be  its 
purport,  whether  it  may  be  considered  security  or  merely 
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an  agreement  to  give  security,  it  is  dear  that  it  is  not  for 
any  specific  indebtedness.  It  is  for  any  balance  that  may 
appear  in  the  current  account  at  the  time  of  the  execution  of 
the  instrument  or  in  the  future.    In  substance,  it  recites : 

"With  the  object  of  guaranteeing  to  the  said  First  National 
Bank  the  payment  of  the  balance  in  its  favor,  which  may  be 
shown  in  the  account  current  carried  with  that  institution 
now  and  in  the  future,  he  pledges  for  the  payment  of  said 
balance  the  referred  to  one  hundred  shares  of  the  Compania 
Industrial  del  Pacifico  S.  A.,  as  well  as  the  properties  known 
as  'El  Represo'  previously  described  and  bounded;  obligates 
himself  that  the  firm  M.  James  &  Co.,  Successors,  which  he 
represents,  shall  transfer  said  stock  and  convey  said  land  to 
the  First  National  Bank  of  this  place,  or  the  persons  it  may 
designate  for  the  debit  balance  which  may  appear  in  the  said 
current  account." 

Whatever  it  may  be,  the  bank  never  realized  anything  on 
account  of  it.  At  the  trial  of  the  issue  in  garnishment,  the 
evidence  was  undisputed  that  M.  James  &  Co.,  Successors,  was 
then  indebted  to  the  garnishee  in  a  sum  exceeding  $50,000 
in  gold.  Whether  or  not  there  were  any  funds  in  the  bank 
subject  to  the  execution  of  the  judgment  of  appellant  against 
M.  James  &  Co.,  Successors,  depends  upon*  the  right  of  the 
bank  to  apply  all  moneys  received  by  it  for  the  account  of 
M.  James  &  Co.,  Successors,  to  the  extinguishment  of  the  in- 
debtedness to  the  bank.  Under  the  facts  of  this  case,  it  seems 
too  plain  for  argument  that  it  had  this  right.  The  bank  and 
appellant  occupied  the  relation  of  debtor  and  creditor,  with 
mutual  demands  existing  between  them.  After  stating  the 
account  and  a  satisfaction  of  the  cross-demands,  a  large 
amount  of  indebtedness  is  due  the  bank  on  account  of  credit 
extended  to  appellee.  ''It  may  be  stated  as  a  general  rule 
that,  when  a  depositor  is  indebted  to  a  bank,  and  the  debts  are 
mutual — ^that  is,  between  the  same  parties,  and  in  the  same 
right — ^the  bank  may  apply  the  deposit,  or  such  portion  thereof 
as  may  be  necessary,  to  the  payment  of  the  debt  due  it  by  the 
depositor,  provided  there  is  no  express  agreement  to  the  con- 
trary, and  the  deposit  is  not  specifically  applicable  to  some 
other  particular  purpose."  3  B.  C.  L.,  Banks,  par.  217. 
Whatsoever  the  right  of  the  bank  may  be  called  is  not  of 
much  moment.  Whether  it  be  a  lien  or  a  right  of  setoflf, 
under  the  particular  circumstances,  the  practical  effect  is  the 
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same.  The  reason  for  it  is  that  the  bank  gives  credit  to  the 
depositor  by  allowing  overdrafts  and  permitting  paper  to 
become  overdue,  on  the  faith  of  the  general  deposit.  It  is 
then  but  natural  and  just  that  the  bank  be  permitted  to  apply 
such  general  deposit  to  the  satisfaction  of  the  past-due  indebt- 
edness. Unless  there  be  agreement  to  the  contrary,  this  right 
may,  of  course,  be  waived,  or  it  will  be  denied,  where  any 
specific  past-due  indebtedness  is  fully  protected  by  other  col- 
lateral security. 

The  appellee  is  not  relying  upon  its  general  authority,  how- 
ever, but  upon  a  special  authority  from  M.  James  &  Co.,  Suc- 
cessors. The  bank  knew  of  the  financial  straits  of  its  depos- 
itor. To  protect  the  payment  of  past-due  loans  and  over- 
drafts, the  bank  was  forced  to  extend  further  credit  to  the 
company,  so  that  the  garbanzos  crop  could  be  moved  out  of 
Mexico  and  the  indebtedness  satisfied.  This  was  the  only 
hope  for  M.  James  &  Co.,  Successors,  to  satisfy  its  indebted- 
ness to  the  bank.  The  company  had  no  money  with  which 
to  do  this  and  was  facing  bankruptcy.  As  a  consideration  for 
further  credit,  the  bank  exacted  and  was  given  the  authority 
to  apply  all  funds  from  whatever  source  received  to  the  ac- 
count of  M.  James  &  Co.,  Successors,  to  the  satisfaction  of  any 
indebtedness  due  or  to  become  due.  In  addition,  the  instru- 
ment mentioned  was  executed  to  like  effect.  The  bank  being 
thus  vigilant  to  protect  itself,  it  is  not  apparent  upon  what 
ground  the  court  would  be  justified  in  gathering  the  fruits 
of  such  vigilance  for  the  benefit  of  appellant. 

On  the  trial  of  the  issue  in  garnishment,  it  developed  that 
M.  James  &  Co.,  Successors,  a  short  time  before  the  writ 
of  garnishment  was  served,  had  consigned  a  carload  of  gar- 
banzos, of  the  value  of  $5,712  to  Santamaria,  Saenz  &  Co. 
M.  James  &  Co.,  Successors,  drew  a  draft  on  Santamaria, 
Saenz  &  Co.,  for  the  value  of  this  shipment  of  garbanzos  in 
favor  of  the  appellee.  This  draft,  with  a  bill  of  lading  for 
the  garbanzos  attached,  was  sent  to  appellee.  The  appellee 
presented  the  draft  for  payment,  and  delivered  the  bill  of 
lading  to  Santamaria,  Saenz  &  Co.  The  latter,  in  its  account 
with  the  consignor  of  the  garbanzos,  had  a  setoff  against  the 
draft  which  was  in  process  of  settlement  when  the  writ  of 
garnishment  was  served.  A  few  days  afterward  the  amount 
of  the  draft,  less  the  setoff,  was  paid  to  appellee,  and  by  it 
credited  on  the  indebtedness  of  M.  James  &  Co.,  Successors. 


Digitized  by  LjOOQIC 


May,  18.]     P.  Fastens  &  Co.,  Inc.,  v.  Piest  Nat.  Bank.     497 

With  this  credit  allowed,  M.  James  &  Co.,  Successors,  was  still 
indebted  to  the  bank  in  a  sum  approximating  $50,000.  It 
is  contended  that  the  amount  paid  on  this  draft  should  have 
been  set  forth  in  the  answer  of  the  garnishee  as  a  debt  due 
M.  James  &  Co.,  Successors,  and  subject  to  the  execution  of 
appellant's  judgment.  M.  James  &  Co.,  Successors,  was 
enabled  to  ship  the  garbanzos  because  of  the  credit  extended 
to  it  by  appellee,  and  with  the  express  agreement  that  the 
proceeds  of  such  shipments  were  to  be  applied  on  the  indebt- 
edness. 

It  is  argued  that  because  appellee  had  the  bill  of  lading 
in  its  possession,  it  had  the  carload  of  garbanzos  in  its  pos- 
session; that  the  bill  of  lading  was  symbolical  of  the  carload 
of  garbanzos ;  and  that  the  bank  had  no  right  to  sell  the  gar- 
banzos and  appropriate  the  proceeds  as  against  the  attach- 
ment of  plaintiflE's  writ  of  garnishment.  But  M.  James  & 
Co.  had  sold  and  shipped  the  garbanzos  to  Santamaria,  Saenz 
&  Co.,  and  had  assigned  the  bill  of  lading  to  the  consignee. 
In  whatever  view  that  may  be  taken  of  the  transaction,  it  is 
clear  that  the  appellee  was  the  owner  of  the  draft ;  and,  even 
if  it  be  conceded  that,  under  the  circumstances  of  this  case, 
the  bill  of  lading  was  symbolical  of  the  carload  of  garbanzos, 
under  the  specific  agreement  between  appellee  and  M.  James 
&  Co.,  Successors,  the  bank  had  the  right  to  hold  the  bill  of 
lading  of  the  garbanzos  as  collateral  security  for  the  pay- 
ment of  the  draft.  In  this  aspect  it  had  a  special  interest 
in  the  consigned  property  to  the  extent  of  the  amount  of 
the  draft,  which  will  take  precedence  of  the  attachment  by 
virtue  of  the  writ  of  garnishment.  It  cannot  be  said  that  the 
bank  was  compelled  to  answer  that  it  was  indebted  to  M. 
James  &  Co.,  Successors,  on  account  of  the  carload  of  gar-^ 
banzos,  when  at  the  time  M.  Jam6s  &  Co.,  Successors,  was 
indebted  to  the  bank  in  an  amount  approximating  $50,000. 
Some  criticism  is  indulged  against  a  report  made  by  the 
appellee  to  the  Comptroller  of  the  Currency.  It  is  not  our 
province  to  ascertain  if  the  methods  of  business  or  bookkeep- 
ing adopted  by  the  appellee  as  shown  in  this  report  are  in 
accord  with  the  requirements  of  the  Comptroller  of  the  Cur- 
rency. Such  a  matter  is  foreign  to  our  jurisdiction.  It  is 
necessary  only  to  observe  that  at  the  time  the  writ  of  garnish- 
ment was  served  and  the  answer  of  the  garnishee  made,  the 
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undisputed  evidence  shows  that  M.  James  &  Co.,  Successors, 
was  indebted  to  appellee  in  a  large  amount  of  money. 

In  its  answer,  the  appellee  disclosed  that  it  had  in  its  pos- 
session two  sealed  envelopes  and  one  sealed  package  belong- 
ing to  M.  James  &  Co.,  Successors,  the  contents  of  which  were 
unknown.  Before  the  trial,  the  appellee  discovered  that  there 
were  three  of  the  sealed  envelopes  and  one  sealed  package,  all 
of  which  were  by  it  produced  in  court.  These  packages  were 
opened  and  found  to  contain :  eleven  pieces  of  gold  amalgam ; 
one  $500  Mexican  bank  bill  issued  by  the  Banco  de  Jalisco ; 
a  Mexican  gold  doubloon  minted  in  1869;  two  packages  of 
Mexican  money,  one  containing  $1,506,  and  the  other  $1,476, 
the  same  having  been  issued  by  the  different  factions  at  war 
in  the  republic  of  Mexico. 

It  is  contended  that  the  court  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiff  for  the  contents  of  the  package 
and  envelopes.  There  was  no  such  judgment.  There  is  noth- 
ing in  the  judgment  which  would  prevent  the  appellant  from 
proceeding  to  have  this  property  found  in  the  sealed  envel- 
opes and  package  subjected  to  the  execution  of  its  judgment. 
This  property  is  subject  to  the  order  of  the  court. 

Appellant  objects  to  allowing  the  garnishee  an  attorney's 
fee  because  its  return  had  successfully  been  controverted  with 
respect  to  the  two  sealed  envelopes.  The  answer  in  gar- 
nishment disclosed  two  sealed  envelopes,  when,  upon  the  trial, 
it  produced  three  sealed  envelopes.  The  answer  of  the  gar- 
nishee with  respect  to  the  number  of  sealed  envelopes  was  not 
controverted.  There  was  no  issue  as  to  this  matter.  The 
garnishee  stated  that  it  had  two  sealed  envelopes,  but  before 
the  hearing  it  discovered  three  sealed  envelopes  and  produced 
them  in  court. 

The  controverted  issue*  before  the  court  was  whether  or 
not  the  bank  was  indebted  to  M.  James  &  Co.,  Successors. 
The  court  found  this  issue  in  favor  of  the  bank,  discharging 
it  as  garnishee.  In  this  it  was  fully  justified  by  the  record 
presented. 

The  judgment  is  afSrmed. 

CUNNINQHAM  and  ROSS,  JJ.,  concur. 

On  right  of  bank  to  apply  special  deposit  to  an  indebtedness  of  de- 
positor, see  notes  in  30  L.  B.  A.  (N.  S.)  517;  Lu  B.  A.  1&18A,  80. 
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[Gziminal  No.  422.     Filed  Maj  8,  1918.] 
[172  Pac.  658.] 

WILLIS  AZBILL  and  HENRY  AZBILL,  Appellants,  v. 
STATE,  Eespondent. 

1.  Homicide — Indicticent  and  Information — Means  or  Instrument 

Employed  —  SurFicncNOY  of  Allegations. — An  indictment  or  in- 
formation for  murder  is  not  bad  in  failing  to  describe  the  means 
employed  to  effect  death. 

[As  to  form  and  suffidenej  of  indictment  for  murder,  see  note  in 
8  Am.  St.  Bep.  279.] 

2.  HoMiomi — Indictment  and  Information — ^Description  of  Wounds 

Causing  Death — Sufficiency. — An  indictment  or  information  for 
murder  is  not  bad  because  it  fails  to  describe  the  wounds  causing 
death. 

3.  Criminal  Law — ^Appeal— Invited  Ebror — Ckoss-KZAMiNATioN. — ^De- 

fendants in  a  homicide  trial  cannot  complain  of  a  nonexpert  witness 
giving  his  opinion  as  to  the  age  of  deceased  from  the  appearance 
of  the  body,  where  such  testimony  was  drawn  from  the  witness  on 
their  own  cross-examination. 

4.  Criminal  Law — Trial — Objections  to  Evidence — Time. — An  objec- 

tion to  evidence  made  after  answer  comes  too  late. 

6.  Criminal  Law— AppeaI/^Harmlbss  Error — ^Admission  of  Evidence 
— Identity  of  Deceased. — ^Where  a  state's  witness  was  asked 
whether  he  could  tell  the  age  of  deceased  from  the  appearance  of 
the  body,  and  answered  that  he  was  a  young  man,  the  answer  was 
properly  permitted  to  stand;  the  evidence  that  the  body  was  that 
of  a  young  man  being  uncontroverted. 

6.  Criminal  Law — Trial — Instructions — ^" Alibi" — "Elsewhere." — 
An  **al%bi"  is  evidence  offered  in  rebuttal  of  the  state's  case,  and 
literally  means  "elsewhere,"  and  to  be  effective  must  show  that  the 
accused  was  at  another  place  so  far  away  or  under  such  circumstances 
that  he  could  not,  with  ordinary  exertion,  have  reached  the  place  of 
the  crime  in  time  to  have  participated  in  it,  for,  if  accused  is  near 
the  place  and  free  to  act,  he,  in  contemplation  of  the  law,  is  not 
"elsewhere." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Coconino.    P.  W.  Perkins,  Judge.    Affirmed. 

Mr.  P.  Louis  Zimmerman,  for  Appellants. 

Mr.  Wiley  E.  Jones,  Attorney  General,  Mr.  R.  W.  Kramer, 
Mr.  Qeo.  W.  Harben  and  Mr.  L.  B.  Whitney,  Assistant  At- 
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tomeys  General,  and  Mr.  C.  B.  Wilson,  County  Attorney,  for 
the  State. 

ROSS,  J. — The  appellants  assign  as  error  the  order  over- 
ruling the  demurrer  to  the  information,  for  the  reason  it 
does  not  set  forth  the  means  or  instrument  used  in  inflicting 
the  mortal  blow,  and  does  not  describe  the  wounds.  What- 
ever the  rule  in  this  regard  may  be  in  other  jurisdictions,  it 
is  at  rest  here.  The  indictment  or  information  is  not  bad 
in  failing  to  describe  the  means  employed  to  effect  death,  or 
in  failing  to  describe  the  wounds  causing  death.  Molina  v. 
Territory,  12  Ariz.  14,  95  Pac.  102;  People  v.  Suesser,  142 
Cal.  354,  75  Pac.  1093.  We  early  adopted  the  California 
criminal  procedure  and  the  construction  placed  thereon  by 
that  state's  courts. 

It  is  said  the  corpus  delicti  was  not  established;  that  it 
was  not  shown  by  the  evidence  that  Henry  0.  Thomas,  whom 
the  appellants  are  charged  with  murdering,  is  d^ad,  or  that 
the  human  carcass  found  was  identified  as  his  remains,  or, 
if  identified,  that  death  was  caused  by  the  criminal  action  of 
appellants.  The  evidence  denies  and  puts  to  rout  all  of  the 
propositions  contained  in  this  contention.  Unerringly,  it  con- 
firms the  death  of  Henry  0.  Thomas,  finds  and  identifies  his 
dead  body,  and  points  the  finger  of  guilt  to  the  appellants. 
A  recitation  of  the  many  facts  and  circumstances  surrounding 
and  enveloping  the  appellants,  as  a  stone  wall,  would  serve 
no  useful  purpose,  and  we  will  not,  therefore,  keep  them  alive 
in  this  opinion. 

It  is  next  contended  that  the  court  erred  in  permitting  a 
nonexpert  witness  to  give  his  opinion  as  to  the  age  of  the 
deceased  from  the  appearance  of  the  flesh  and  bones  found. 
It  is  only  necessary  to  state  that  this  testimony  was  drawn 
from  the  witness  upon  cross-examination  by  the  appellants. 

Error  is  also  assigned  because  it  is  said  another  witness, 
writhout  proper  qualification  as  an  expert,  was  permitted  to 
express  his  opinion  as  to  the  age  of  the  deceased  from  an 
inspection  of  the  remains.  When  the  body  was  found,  the 
flesh  had  been  almost  completely  denuded  from  the  waistline 
up,  and  was  in  an  advanced  state  of  decomposition  from  the 
waistline  down;  this  difference  being  occasioned  by  reason 
of  the  fact  that  the  lower  parts  of  the  body  were  under  water, 
while  the  upper  part  was  not.    The  witness,  an  undertaker  of 
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15  years*  experience  in  the  business,  in  answer  to  the  qnes- 
tion  whether  he  could  tell  from  the  appeairance  of  the  body, 
its  age,  said: 

"I  don't  know  that  I  could  be  considered  an  expert,  but 
from  the  nature  of  the  bones  and  the  form  of  the  body,  etc., 
I  should  judge  it  was  a  young  man." 

After  tiie  answer,  an  objection  was  made,  but  no  motion 
to  strike.  The  answer  was  properly  permitted  to  stand  for 
at  least  two  reasons:  First,  because  the  objection  came  too 
late,  and  no  motion  was  made  to  strike ;  and,  second,  the  un- 
controverted  evidence  was  that  the  body  was  that  of  a  man 
from  20  to  25  years  old. 

The  appellants  complain  of  the  following  instruction : 

"The  court  instructs  the  jury  that  the  defense  of  an  alibi, 
to  be  entitled  to  consideration,  must  be  such  as  tends  to  show 
that  at  the  very  time  of  the  commission  of  the  crime  charged, 
the  accused  were  at  another  place  so  far  away,  or  under  such 
circumstances  that  they  could  not  with  ordinary  exertion  have 
reached  the  place  where  the  crime  was  committed,  so  as  to 
have  participated  in  the  commission  thereof.'* 

The  criticism  is  that: 

"Under  this  declaration  of  law,  if  the  defendant  were  near 
the  place  and  free  to  act,  his  alibi  would  not  be  entitled  to 
consideration." 

*' Alibi/'  literally,  means  "elsewhere,"  and  therefore,  lack 
of  opportunity  because  not  present.  If  the  accused  were 
present  or  in  close  proximity  or  easy  access,  and  the  evidence 
so  showed,  the  inability  or  impossibility  of  committing  the 
crime  would  be  refuted.  While  an  alibi  is  frequently  referred 
to  as  an*  independent  defense,  it  is,  in  fact,  evidence  offered 
in  rebuttal  of  the  state's  case.  It  is  an  effort  to  show  de- 
fendant did  not  commit  the  crime  because,  at  the  time,  he 
was  in  another  place  so  far  away,  or  in  a  situation  prevent- 
ing his  doing  the  thing  charged  against  him.  The  effect  of 
the  instruction  is  that  before  an  alibi  is  entitled  to  consid- 
eration, the  evidence  must  tend  to  show  these  things.  If 
the  defendant  is  "near  the  place  and  free  to  act,"  he,  in  con- 
templation of  the  law,  is  not  "elsewhere,"  and  evidence  to 
that  effect,  whatever  else  it  may  do,  does  not  tend  to  establish 
an  alibi.  8  R.  C.  L.  124,  §  94;  State  v.  Ferdason,  78  Me.  495, 
7  Atl.  385 ;  Barbe  v.  Territory ,  16  Okl.  562,  86  Pac.  61;  Peyton 
V.  State,  54  Neb.  188,  74  N.  W.  597. 
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The  other  instructions  as  to  conspiracy,  possession  of  the 
fruits  of  crime  and  recently  stolen  property,  of  which  com- 
plaint is  made,  correctly  state  the  law,  and  are  as  favorable 
to  the  appellants  as  the  facts  would  justify.  The  other  points 
argued  in  appellants'  brief  are  without  merit,  and  some  of 
them  are  without  the  record.  For  instance,  complaint  is 
made  of  misconduct  of  the  officer  in  charge  of  the  jury,  and 
of  the  county  attorney  in  his  remarks  to  the  jury,  with  noth- 
ing in  the  record  to  support  the  charges.  The  record  dis- 
closes that  the  trial,  a  long  and  tedious  one,  was  remarkably 
free  from  error,  and  that  appellants'  every  legal  right  was 
well  and  cautiously  protected. 

The  judgment  of  conviction  is  affirmed. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 

Ab  to  evidenee  of  dUbi  in  prosecution  for  homicide  in  earrjing  out 
unlawful  conspiracy,  see  note  in  68  Lw  B.  A. 


[Criminal  No.  433.    Filed  May  8,  1918.] 

[172  Pac.  eec] 

STATE,    Appellant,    v.    ARTHUR    L.    BBHRINQEIt, 
Respondent. 

Telegraphs  and  Telephones — Offenses — Wire  Tapping — ^DicroGKAPfl. 
Penal  Code  of  1913,  section  692,  providing  that  every  person  who 
by  means  of  any  machine,  instrument,  or  contrivance,  or  in  any 
other  manner,  willfully  and  fraudulently  reads,  or  attempts  to  read, 
any  message  or  to  learn  the  contents  thereof  while  the  same  is  being 
sent  over  any  telegraph  or  telephone  line,  shall  be  punishable,  does 
not  apply  to  the  a,|Bt  of  secretly  placing  a  dictograph  over  the  tran- 
som of  a  room  in  a  hotel  for  the  purpose  of  learning  the  contents 
of  a  telephone  message  sent  through  a  transmitter  in  the  room,  the 
room  not  being  a  receiving  or  sending  office  of  a  telegraph  or  tele- 
phone company,  nor  did  the  interception  take  place  while  the  mes- 
sage was  being  sent  over  the  line. 

[As  to  the  law  of  the  telephone,  see  note  in  10  Am.  St.  Bep.  128.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    F.  H.  Lyman,  Judge.    Affirmed. 
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Mr.  Wfley  E.  Jones,  Attorney  General,  Mr.  Q.  W.  Harben 
and  Mr.  R.  W.  Kramer,  Assistant  Attorneys  (General,  Mr.  L.  M. 
Laney,  County  Attorney,  Mr.  George  J.  Stoneman,  Mr.  W.  L. 
Bamnm,  and  Mr.  E.  S:  Ives,  for  the  State. 

Messrs.  Alexander  &  Christy  and  Messrs.  Bullard  &  Jacobs, 
for  Respondent. 

BOSS,  J. — The  state  appeals  from  an  order  sustaining  a 
demurrer  to  the  information  against  the  respondent,  and  a 
judgment  of  dismissal. 

It  is  not  necessary  to  set  out  the  information,  as  it  is  ex- 
cepted to,  not  because  of  a  defective  statement  of  the  facts 
charged,  but  because  of  the  insufficiency  of  the  facts,  under 
any  view  of  the  law,  to  constitute  a  public  offense.  The  con- 
duct of  the  respondent,  which  it  is  charged  constitutes  a  crime, 
consisted  of  his  secretly  placing  a  dictograph  over  the  transom 
of  room  No.  400  of  the  Adams  Hotel,  situated  in  the  city  of 
Phoenix,  in  which  was  a  telephone  transmitter  connected 
with  the  Mountain  States  Telephone  &  Telegraph  Company's 
telephonic  system,  for  the  purpose  of  learning  the  contents 
of  any  message  that  the  occupant  of  room  No.  400  might  send 
over  said  telephone  line ;  and,  to  assure  his  hearing  any  such 
message,  it  is  charged,  respondent  with  a  wire  connected  the 
dictograph  with  the  earpiece  thereof,  which  was  located  and 
used  in  another  room  occupied  by  respondent,  and  that  in 
this  manner  he  did  learn,  and  attempt  to  learn,  the  contents 
of  messages  spoken  into  the  telephone  transmitter  by  the  occu- 
pant of  room  400. 

The  information  is  grounded  upon  section  692  of  the  Penal 
Code  which  reads  as  follows: 

"Every  person  who,  by  means  of  any  machine,  instrument 
or  contrivance,  or  in  any  other  manner  willfully  and  fraudu- 
lently reads,  or  attempts  to  read,  any  message,  or  to  learn 
the  contents  thereof,  while  the  same  is  being  sent  over  any 
telegraph  or  telephone  line,  or  willfully  and  fraudulently  or 
clandestinely  learns,  or  attempts  to  learn,  the  contents  or 
meaning  of  any  message  while  the  same  is  in  any  telegraph 
or  telephone  office,  or  is  being  received  thereat  or  sent  there- 
from, or  who  uses  or  attempts  to  use,  or  communicates  to 
others  any  information  so  obtained,  is  punishable  as  provided 
in  section  690/' 


Digitized  by  LjOOQIC 


504  State  v.  Behrinqeb.  [19  Ariz. 

This  section  defines  three  offenses  differentiated  from  each 
other  principally  in  the  circumstance  of  time  and  place  of 
commission.  The  first  has  to  do  with  the  interception  of 
messages  whilst  in  transmission,  "whilst  the  same  is  being 
sent  over  the  telegraph  or  telephone  line."  The  Iocils  of  the 
second  is  the  receiving  and  sending  telegraph  or  telephone 
office.  The  third  denounces  the  use  or  communication  of  the 
information  obtained  at  either  of  the  places  and  times  men- 
tioned in  the  first  two. 

The  facts  of  this  case  must  bring  it  within  one  of  these 
definitions  to  constitute  a  public  offense.  The  state  insists, 
under  the  facts  as  pleaded,  respondent  is  guilty  of  the  offense 
of  learning,  or  attempting  to  learn,  the  contents  of  the  mes- 
sages while  they  were  being  sent  over  the  telephone  line.  It 
cannot  be  truthfully  said  that  one  listening  to  another  speak- 
ing a  message  into  a  telephone  transmitter  is  learning  the  mes- 
sage as  it  goes  over  the  line.  Such  a  one  is  learning  the  mes- 
sage while  it  is  being  sent,  at  the  instant  it  is  being  taken  up  by 
the  electric  current,  but  before  it  starts  on  its  journey  over 
the  wire.  The  word  "sent"  is  used  twice  in  section  692, 
but  not  in  the  same  sense.  The  context  shows  it  was  not 
used  to  convey  the  same  meaning  in  both  instances.  In  the 
last  use  thereof,  it  is  found  in  connection  with  the  crime  of 
learning  the  contents  of  a  message  while  the  same  is  being 
received  at  a  telephone  office  or  being  sent  therefrom. 

In  the  first  use,  it  is  in  connection  with  the  crime  of  learn- 
ing, or  attempting  to  learn,  the  contents  of  the  message  whilst 
it  is  being  sent  over  the  telephone  line.  If  the  latter  was 
intended  to  comprehend  the  sending  of  the  message,  that  is, 
the  speaking  of  it  into  the  transmitter,  then  its  repetition  in 
the  second  definition  was  a  vain  thing.  To  give  effect,  as  was 
evidently  intended,  the  learning,  or  attempting  to  learn,  the 
contents  of  the  message  "whilst  it  is  being  sent  over  the  tele- 
phone line"  must  be  construed  to  mean  the  interception  of 
the  message  between  the  termini  on  the  line  by  means  of  a 
machine,  instrument,  or  contrivance,  or  in  some  other  manner, 
and  not  the  learning  of  the  message  as  it  is  spoken  into  the 
transmitter  of  the  telephone  at  the  initial  point,  at  the  place 
of  sending,  the  telephone  office,  for  that  is  a  separate  offense. 
It  was  directed  against  what  is  commonly  known  as  "wire 
tapping,"  defined  by  the  Standard  Dictionary  as  "the  act 
or  process  of  tapping  a  wire  for  the  purpose  of  diverting  the 
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current  or  securing  or  sending  information."  This  process 
is  effected  by  a  machine,  instrument,  or  contrivance  attached 
to  the  wire  over  which  the  message  is  being  sent,  or  over 
which  it  is  traveling;  and,  inasmuch  as  some  other  way  might 
be  invented  to  intercept  the  electric  current,  the  legislature 
provided  against  it  by  inserting  '*or  in  any  other  manner,'* 
meaning  thereby  that  it  should  be  unlawful  to  divert  the  cur- 
rent by  the  specific  means  named  or  any  other,  but  it  all 
has  reference  to  what  is  known  as  **wire  tapping." 

Section  692,  in  its  present  form,  first  appeared  in  our  laws 
in  the  revision  of  1913.  It  is  found  in  the  Penal  Code  of 
1887  as  section  1013,  and  in  the  Penal  Code  of  1901  as  sec- 
tion 598,  but  in  these  it  only  applied  to  telegraphic  messages 
and  telegraphic  ofiices.  It  was  first  made  to  cover  telephones 
and  telephone  oflSces  in  the  revision  of  1913,  by  inserting  the 
two  phrases,  "or  telephone  line,"  **or  telephone  ofiice,"  which 
had  the  effect  of  extending  the  terms  of  the  statute  so  as  to 
include  persons  who,  under  the  same  conditions  and  circum- 
stances, learned,  or  attempted  to  learn,  telephonic  messages 
as,  before  the  amendment,  were  necessary  to  constitute  the 
offense  of  learning,  or  attempting  to  learn,  a  telegraphic 
message.  Now,  when  it  is  considered  how  telegrams  are  made 
up  and  sent,  it  is  too  clear  for  argument  that  the  acts  de- 
nounced under  the  old  law  were  the  interception  of  the  mes- 
sage as  it  traveled  over  the  wire,  or  the  learning,  or  attempt- 
ing to  learn,  its  contents  at  the  receiving  or  sending  oflBce. 
It  is  not  a  telegraphic  message  until  it  is  received  at  the 
telegraph  office.  Until  it  is  delivered  to  the  telegraph  com- 
pany, the  duty  of  protecting  its  contents  devolves  upon  the 
sender,  and  the  same  is  true  as  to  telephone  messages.  Sec- 
tion 689,  Penal  Code. 

When  the  statute  was  originally  adopted,  we  had  no  tele- 
phones. It  was  intended  to  protect  the  public's  and  the  tele- 
graph company's  business  from  trespassers  who  would  invade 
the  secrecy  of  private  telegraphic  correspondence,  and  was 
admirably  and  comprehensively  drawn  for  that  purpose,  but 
the  legislature,  in  amending  the  original  act  to  cover  tele- 
phone messages,  did  not  take  into  consideration  the  situations 
that  have  arisen  by  reason  of  the  installment  of  telephones 
in  private  homes,  in  hotels,  and  business  places,  from  which 
80  many  messages,  in  these  later  days,  originate,  and  for  that 
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reason  perhaps  the  law  was  not  extended  to  protect  telephonic 
conversations  in  such  places. 

0-^  \l^  is  urged  by  the  prosecution  that  under  a  liberal  con- 
fifJruction,  which  is  not  only  authorized,  but  enjoined,  in  con- 
struing penal  statutes  (section  5,  Penal  Code),  section  692 
would  cover  the  acts  alleged  in  the  information.  If  by  a 
** liberal  construction"  it  is  meant  that  the  courts  can  extend 
the  meaning  of  the  language  used  by  the  legislature  to  in- 
clude all  cognate  or  related  acts  to  those  actually  condemned, 
the  contention  is  plausible ;  but,  as  we  view  it,  we  are  not  per- 
mitted to  go  that  far.  If  the  letter  of  the  law  clearly  excludes 
the  state  of  facts  propounded  in  the  pleading,  or  does  not 
reasonably  include  them,  even  though  they  be  within  the 
reason  and  policy  of  the  legislation,  the  courts  cannot,  by 
implication  or  construction,  declare  a  person  charged  with 
them  guilty  of  a  crime.  In  this  information  the  facts  alleged 
do  not  meet  the  conditions  of  the  statute,  either  in  letter  or 

f^y  in  spirit^)  The  acts  alleged  do  not  constitute  the  crime  of 
learning,  or  attempting  to  learn,  the  contents  of  a  telephonic 
message  while  it  is  being  sent  over  the  line,  for,  as  we  have 
seen,  from  the  context  and  history  of  this  offense,  it  is  clearly 
what  is  known  as  wire  tapping.  They  do  not  constitute  the 
crime  of  learning,  or  attempting  to  learn,  the  contents  of  a 
telephonic  message  at  the  receiving  or  sending  office  of  the 
telephone  company.  These,  together  with  the  offense  of  using 
or  communicating  the  information  so  obtained,  are  the  only 
crimes  defined  by  section  692.  The  facts  alleged  in  the  in- 
formation fall  far  short  of  the  facts  the  legislature  has  said 
in  section  692  co^stitute  a  public  offense. 

"Constructive  crimes — crimes  built  up  by  courts,  with  the 
aid  of  inference,  implication,  or  strained  interpretation — ^are 
repugnant  to  the  spirit  and  letter  of  English  and  American 
criminal  law."  Ex  parte  McNvliy,  77  Cal.  164,  11  Am.  St. 
Kep.  257,  19  Pac.  237;  Sutherland  on  Statutory  Construc- 
tion, sec.  521. 

The  conduct  of  respondent  in  placing  the  dictograph  in 
room  400  and  connecting  it  with  his  room  so  that  he  could 
hear  conversations  and  learn  the  contents  of  messages  trans- 
mitted by  telephone  from  that  room  was  most  reprehensible, 
and  it  is  to  be  regretted  that  the  law  does  not  reach  him. 
But,  as  a  matter  of  fact,  respondent  was  a  mere  eavesdropper. 
His  conduct,  while  more  refined  and  ingenious  than  if  he  had 
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placed  his  ear  to  the  keyhole  of  room  400  to  learn  what  was 
being  said  therein,  was  no  less  contemptible.  If  his  act  had 
been  connected  with  the  sending  or  receiving  office  of  the 
telephone  company,  it  would  fall  within  the  terms  of  section 
692,  but,  having  been  in  connection  with  the  room  of  a  guest 
of  a  hotel  in  which  was  a  telephone  for  private  use,  it  does 
not  fall  within  the  terms  of  that  statute.  This  room  was 
not  the  receiving  or  sending  office  of  the  company.  The  re- 
spondent, by  his  device,  was  enabled  to  learn  the  contents  of 
the  message  as  it  was  spoken  into  the  transmitter  of  the  tele- 
phone at  a  time  and  place  not  mentioned  in  the  law,  nor  was 
it  while  it  was  being  sent  over  the  telephone  line,  as  the 
prosecution  would  have  it. 

We  conclude,  with  the  learned  trial  judge,  that  the  informa- 
tion does  not  state  facts  sufficient  to  constitute  a  public 
offense. 

The  judgment  is  affirmed* 

FRANKLIN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  (Dissenting).— I  am  of  the  opinion 
that  the  facts  set  forth  in  the  information  and  briefly  stated 
in  the  opinion  of  the  majority  of  the  court  clearly  constitute 
a  criminal  offense  within  the  spirit  of  section  692  of  the  Penal 
Code  of  1913,  as  denounced  by  the  clause  of  said  statute  read- 
ing as  follows: 

**  Every  person  who,  by  means  of  any  machine,  instrument 
or  contrivance  .  .  .  willfully  and  fraudulently  reads,  or  at- 
tempts to  read,  any  message,  or  [attempts]  to  learn  the  con- 
tents thereof,  while  the  same  is  being  sent  over  any  .  .  .  tele- 
phone line  ...  is  punishable  as  provided  in  section  690." 

The  mere  fact  that  the  machine,  instrument,  or  contrivance 
used,  the  dictograph  and  its  attachments,  was  so  used  as  to 
intercept  the  message  whilst  being  sent  between  the  point 
of  its  origin,  the  sender's  vocal  chords  and  the  sound  receiver, 
and  before  the  contents  of  the  message  actually  passed  on  to 
the  telephone  line,  but  was  in  the  act  of  so  passing  through  the 
air  from  the  vocal  chords  of  the  sender  to  the  apparatus  for 
receiving  and  transmitting  the  same  when  intercepted,  was, 
for  that  reason,  no  less  in  spirit  a  tapping  of  the  telephone 
line  than  would  the  act  of  attaching  physically  a  tp-pping  wire 
to  the  telephone  line  at  any  point  between  the  transmitter  end 


Digitized  by  LjOOQIC 


508  State  i;.  Behringer.  [19  Ariz. 

and  delivering  end  of  the  telephone  line.  The  gist  of  the 
offense  denounced  is  the  willful  and  fraudulent  reading,  or 
attempt  to  read  or  to  learn,  the  contents  of  the  message  being 
sent  whilst  so  being  sent,  by  means  of  the  use  of  any  kind  of 
machine,  instrument,  or  contrivance  to  accomplish  that  pur- 
pose. 

The  evident  purpose  of  the  statute  is  to  protect  the  persons 
using  the  wire  for  their  business  affairs  from  intermeddlers, 
and  thereby  preserve  secrecy  if  they  desire.  The  public  in- 
terest demands  that  private  persons  using  public  service  con- 
veniences in  their  business  affairs  have  the  right  to  preserve 
secrecy.  If  the  public  service  company  through  its  servants, 
agents,  or  employees  who  have  an  opportunity  to  learn  the 
contents  of  messages  disclose  the  same,  that  is  another  mat- 
ter, but  if  intermeddlers  unconnected  with  the  telephone  com- 
pany intercept  private  messages  wrongfully,  the  public  in- 
terests suffer. 

Whatever  construction  other  courts  have  placed  upon  stat- 
utes of  other  states,  like  or  unlike  our  said  statute,  whereby 
such  other  statutes  have  been  held  as  only  meaning  the 
physical  tapping  of  wires,  I  do  not  agree  to  such  decisions 
as  correct  interpretation  when  applied  to  our  statute  supra. 
The  strict  literal,  technical  construction  only  will  permit  of 
holding  that  the  facts  charged  constitute  no  offense  under  the 
said  statute.  True,  the  statute  does  not  say  in  words  that 
the  offense  includes  the  reading  or  learning  of  the  contents  of 
a  message  by  means  of  a  machine,  instrument,  or  contrivance 
that  will  intercept  the  message  at  the  instant  the  same  starts 
toward  the  telephone  wire,  yet  the  message  is  as  certainly 
being  sent  over  a  telephone  wire  from  the  time  the  words  con- 
stituting the  message  are  separately  spoken  by  the  sender  as 
when  the  message  is  being  sent  after  the  words  have  reached 
the  transmitter  device  of  the  telephone.  For  these  reasons, 
I  cannot  agree  with  the  order  aflBrming  the  judgment.  On 
the  other  hand,  I  am  of  the  opinion  the  broader  construction 
of  the  statute  is  the  clear  legislative  intention,  and  the  judg- 
ment should  be  reversed  and  the  cause  remanded. 
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J[Crimmal  No.  432.    Fil^d  May  8,  1918.] 
[172  Pac.  662.] 

FAT  SHBEX,  Appellant,  v.  STATE,  Respondent. 

1.  Witnesses — Competency  of  CHHiD — ^Discbetion. — Admisaion  of  the 

testimony  of  an  Indian  boy  of  13,  objected  to  because  of  witness' 
youth  and  inability  to  understand  the  obligation  of  an  oath,  was 
discretionary. 

2.  Gbiicinal  Law — Comment  on  Testimony. — That  the  trial  court,  in 

passing;  upon  the  competency  of  a  state's  witness,  a  13  year  old 
Navajo  boy,  remarked:  "The  court  has  had  considerable  experience 
with  Indians,  and,  while  Navajo  children  do  not  understand  what  an 
oath  is  as  well  as  the  white  children,  yet,  when  you  explain  to  them 
what  it  is,  and  tell  them  they  must  tell  the  truth,  that  they  generally 
do  so ;  and,  furthermore,  the  weight  of  the  testimony  is  for  the  jury, 
8o  that  the  objection  ijs  overruled" — was  not  objectionable  as  com 
ment  upon  testimony;  the  court  having  charged,  when  the  case  was 
submitted,  that  the  credibility  of  witnesses  and  the  weight  to  be 
given  their  testimony  was  exclusively  for  the  jury. 

3.  Homicide— Evidence — Peevious  Controversy. — In  murder  trial,  de- 

fense being  controversy  with  deceased  necessitating  killing  in  self- 
defense,  evidence  by  the  state  as  to  what  accused  did  when  hiB  cattle 
were  driven  from  deceased's  field,  which  accused  claimed  was  the 
cause  of  deceased's  rage  toward  him,  was  relevant  as  tending  to 
establish  the  relations  between  the  parties  and  the  state  of  their 
minds  toward  each  other  at  the  time  of  the  killing. 

4.  Witnesses — ^Witnesses  as  to  Truth  and  Veracity. — ^Where  wit- 

ness, called  by  accused  to  testify  as  to  the  general  reputation  of  a 
state's  witness  for  truth  and  veracity,  not  understanding  what  gen- 
eral reputation  means,  persisted  in  stating  his  own  opinion  of  the 
state  witness'  truth  and  veracity,  disclosing  personal  enmity  toward 
him,  his  testimony  was  properly  excluded. 

[As  to  weight  of  evidence  of  good  character  of  defendant  ih 
criminal  case,  see  note  in  Adjl  Gas.  191317,  16.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Apache.     George  H.  Crosby,  Jr.,  Judge.    Affirmed. 

Mr.  A.  S.  Gibbons  and  Messrs,  Jones  &  Jones,  for  Appel- 
lant. 

Mr.  Wiley  E.  'Jones,  Attorney  General,  Mr.  W.  P.  Geary, 
Mr.  Geo.  W.  Harben   and  Mr.  Louis  B.  Whitney,  Assistant 
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Attorneys  General,  and  Mr.  Gilbert  E.  Greer,  County  At- 
torney for  Apache  County,  and  Mr.  C.  B.  Wilson,  County 
Attorney  for  Coconino  County,  for  the  State. 

FRANKLIN,  C.  J. — This  appellant  was  informed  against 
for  the  crime  of  murder ;  the  result  of  his  trial  being  a  con- 
viction of  manslaughter.  The  appellant  was  a  cowboy  and, 
in  the  course  of  his  employment,  was  herding  some  cattle 
at  the  ranch  of  Leonard  Olsen,  the  victim  of  the  homicide. 
These  cattle  got  into  a  field  of  oats  belonging  to  Olsen,  and 
an  Indian  boy  employed  by  Olsen  set  a  dog  upon  the  cattle 
to  drive  them  out.  In  his  testimony,  the  appellant  gave  the 
particulars  of  this  incident  in  connection  with  and  leading  up 
to  the  act  of  killing.  It  appears  from  appellant's  testimony 
that  on  this  occasion  he  went  into  Olsen 's  house  for  the  pur- 
pose of  finding  him,  but  Olsen  was  absent  therefrom.  Ac- 
cording to  his  testimony,  appellant's  conduct  in  going  into 
the  house  angered  Olsen  very  much,  the  latter  accusing  appel- 
lant falsely  of  breaking  open  one  of  his  trunks  while  in  the 
house;  that  Olsen  became  very  hostile  toward  appellant  on 
account  of  this  and  such  hostile  conduct  on  the  part  of  Olsen 
was  the  cause  of  the  homicide,  the  act  being  committed  in 
self-defense.  In  rebuttal  of  this  testimony  as  to  the  incident 
arising  because  of  the  cattle  getting  into  Olsen 's  oat  field,  the 
prosecution  put  on  the  stand  the  Indian  boy  who  set  the  dog 
after  the  cattle.  This  lad  was  a  little  Navajo  Indian  about 
13  years  of  age  and  called  by  name  Hostien  Soo.  The  de- 
fense objected  to  the  testimony  of  this  lad  being  received 
because  of  his  youth  and  his  inability  to  understand  the  obli- 
gation of  an  oath.  Before  admitting  his  testimony,  the  court 
examined  him  quite  carefully  as  to  such  matters.  After  the 
examination,  and  in  overruling  the  objection  to  the  compe- 
tency of  the  witness,  the  court  made  these  observations : 

**The  court  has  had  considerable  experience  with  Indians, 
and,  while  Navajo  children  do  not  understand  what  an  oath 
is  as  well  as  the  white  children,  yet  when  you  explain  to  them 
what  it  is,  and  tell  them  they  must  tell  the  truth,  that  they 
generally  do  so ;  and,  furthermore,  the  weight  of  the  testimony 
is  for  the  jury,  so  that  the  objection  is  overruled." 

In  the  course  of  his  testimony,  Hostien  Soo  stated  that  at 
the  time  the  cattle  got  into  the  oat  field  he  was  afraid  to 
drive  them  out  and  set  the  dog  on  them ;  that  appellant  saw 
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the  dog  go  after  the  cattle  and  "he  looked  like  he  was  mad'*; 
that  appellant  then  shook  a  rope  at  Hostien  and  pointed  a 
pistol  at  him  in  a  threatening  manner.  Appellant  then  went 
into  Olsen's  house,  and,  after  looking  around  the  house,  came 
out  in  an  angry  mood,  got  on  his  horse,  and  rode  away.  We 
do  not  see  any  abuse  of  discretion  on  the  part  of  the  trial 
judge  in  admitting  the  testimony  of  Hostien  Soo.  Both  on 
direct  and  cross-examination,  his  testimony  is  clear  and  sat- 
isfactory, and  impresses  one  that  he  is  quite  an  intelligent 
boy.  It  was  a  question  for  the  trial  court.  Femande^  v. 
State,  16  Ariz.  269,  144  Pac.  640.  Nor  is  the  objection  good 
that  the  court,  in  passing  upon  his  competency  to  be  a  wit- 
ness, commented  upon  the  testimony  of  Hostien  Soo.  It  was 
a  mere  general  observation  of  the  trial  judge's  experience 
with  Navajo  children,  and,  in  addition  to  what  developed 
on  the  court's  examination  of  the  witness,  was  another  element 
in  his  opinion  justifying  the  admission  of  his  testimony.  The 
court  was  careful  to  tell  the  jury  in  the  same  breath  that 
the  weight  to  be  given  to  this  lad's  testimony  was  a  matter 
entirely  for  them  to  determine.  Again,  when  the  case  was 
submitted  to  the  jury,  the  court  charged  that  the  credibility 
of  the  witnesses  and  the  weight  to  be  given  their  testimony 
was  a  matter  exclusively  for  the  jury.  Under  these  circum 
stances,  it  cannot  be  said  that  the  remark  of  the  court  was 
objectionable  as  a  comment  upon  the  testimony,  nor  do  we 
think  that  the  jury  could  so  have  construed  it.  Nor  is  there 
any  foundation  for  the  asserted  error  of  the  trial  court  in 
permitting  Hostien  Soo  to  tell  what  the  appellant  did  at  the 
time  the  cattle  were  driven  from  Olsen's  field  of  oats.  It 
was  the  hypothesis  of  appellant  that  what  occurred  at  that 
time  was  the  cause  of  Olsen's  rage  toward  him,  which  neces- 
sitated the  killing  of  Olsen  in  appellant's  self-defense.  This 
occurrence  was  brought  out  by  appellant  as  a  part  of  his  case. 
It  was  material  and  relevant,  as  tending  to  establish  the 
relations  between  the  parties  and  the  state  of  their  minds 
toward  each  other  at  the  time  of  the  killing.  Hurley  v.  Ter- 
ritory, 13  Ariz.  2,  108  Pac.  222.  The  logical  connection  be- 
tween what  occurred  at  the  Olsen  house,  including  the  assault 
upon  the  Indian  lad,  and  what  occurred  at  the  scene  of  the 
homicide,  is  thus  quite  apparent. 

One  of  the  witnesses  for  the  state  was  a  Navajo  Indian  by 
the  name  of  Joe  Parker.    The  defense  called  another  Navajo 
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Indian,  named  Silver  Smith,  to  testify  to  the  general  reputa- 
tion of  Parker  for  truth  and  veracity.  This  witness,  Smith, 
could  not  be  got  to  understand  what  the  general  reputation 
of  a  person  means.  In  answer  to  questions,  Smith  persisted 
in  stating  his  own  opinion  of  Parker's  truth  and  veracity, 
and  in  this  disclosed  a  personal  enmity  toward  Parker.  There 
was  no  error  in  excluding  such  testimony. 

We  have  given  careful  consideration  to  the  record.  It  is 
convincing  that  the  conviction  of  appellant  is  justified  under 
the  law  and  the  facts.    There  is  no  reversible  error. 

Judgment  affirmed. 

CUNNINGHAM  and  BOSS,  JJ.,  concur. 

The  question  of  admissibilitj  of  declaration  of  infant  too  yonng  to 
he  sworn  as  a  witness  at  the  trial  is  discussed  in  notes  in  65  Lb  S.  A. 
316;  L.  B.  A.  igi5£,  203. 


[Civil  No8.  1560,  1561.    Piled  May  9,  1918.] 
[172  Pac.  664.] 

MART  AILEEN  CUNNINGHAM  and  PATRICIA  JULIA 
CUNNINGHAM,  Minors,  by  and  through  EMIL 
MARKS,  as  Guardian  of  the  Estates  of  Said  Minors, 
Appellants,  v.  MARY  M.  COSTELLO,  as  Executrix  of 
the  Last  Will  of  MARTIN  COSTELLO,  Deceased,  Ap- 
pellee, and  MARY  M.  COSTELLO,  as  Executrix  of 
the  Last  Will  of  MARTIN  COSTELLO,  Deceased, 
Appellant,  v.  MARY  AILEEN  CUNNINGHAM  and 
PATRICIA  JULIA  CUNNINGHAM,  Minors,  by  and 
through  EMIL  MARKS,  as  Guardian  of  the  Estates  of 
said  Minors,  Appellees. 

1.  Appeal  and  Ebbor — Harmless  Ebrob — Correct  Result. — Error  eom- 

mitted  on  trial  with  reference  to  matters  connected  with  claims  from 
which  no  portion  of  the  money  adjudged  to  be  paid  by  defendant  in 
the  accounting  is  found  to  have  arisen  was  harmless  to  defendant. 

2.  Appeal  and  Error  —  Review  —  Weight  op  Evidence, — The  supreme 

court  will  not  determine  the  weight  of  evidence  and  revise  the  jury's 
verdict,  reached  from  conflicting  evidence,  to  conform  to  its  own 
idea  of  the  weight  of  such  evidence. 
8.  Appeal  and  Error — Review — Evidence — Concession  by  Appellant. 
Defendant-appellant's  concession  in  her  brief  that  the  evidence  pro- 
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sented  hy  plaintiffs  as  to  two  items  of  the  account  in  suit  is  sub- 
stantially the  same  as  on  former  trial,  and  held  sufficient  by  the 
supreme  court,  relieves  the  supreme  court  of  the  necessity  of  com- 
paring the  evidence  in  the  record  relating  to  the  two  items  with  such 
evidence  in  the  former  record. 

4.  Evidence — Weight — Grades. — ^The  jury  must  determine  the  weight 

to  be  given  all  evidence  submitted,  though  it  be  of  different  grades. 

5.  Evidence  —  Record  Evidence  —  Documents  Signed  by  Administra- 

trix AND  Guardian. — ^Documents  filed,  signed,  and  sworn  to  by  an 
administratrix  while  such  and  also  guardian  of  the  estate  of  minors, 
being  record  evidence,  are  deemed  of  very  high  grade  as  evidence  of 
pertinent  facts  to  which  they  relate. 

6.  Trusts — Existence — Sufpictency  op  Evidence. — In  an  action  for  an 

accounting  by  heirs  against  the  executrix  of  another  decedent  with 
respect  to  mining  claims  alleged  to  have  been  held  in  trust  by  the 
executrix's  decedent  for  the  heirs'  decedent,  evidence  held  sufficient 
to  support  the  jury's  finding  that  a  trust  exiBted  with  respect  to 
certain  claims. 

7.  Appeal  and  EIirob— Second  Appeal— Matters  CtoNCLUDED — Res  Ad- 

JUDICATA. — ^Where,  on  former  appeal  in  an  action  for  an  accounting 
with  respect  to  mining  claims  held  in  trust,  an  assigned  claim  was 
finally  adjudicated,  such  claim  will  not  be  considered  on  second 
appeal. 

8.  Appeal  and  Error^Prejudicial  Error— Refusal  to  Submit  Evi- 

dence.— If  substantial  evidence  has  been  received  on  trial  which 
would  sustain  verdict  for  plaintiffs  finding  defendant  liable  to  ac- 
count, and  the  trial  court  refused  to  submit  the  evidence  to  the  jury 
for  their  determination  of  the  fact,  it  committed  error  prejudicial 
to  plaintiffs. 

9.  Trusts — Existence  of  Agreement — Sufficiency  of  Evidence. — In 

an  action  for  an  accounting  with  respect  to  mining  claims  alleged  to 
have  been  held  in  trust  by  defendant  executrix's  decedent  for  the 
ancestor  of  plaintiff  heirs  at  law,  evidence  held  sufficient  to  justify 
an  inference  that  a  trust  agreement  was  in  existence  with  reference 
to  certain  claims. 

10.  Trial  —  Equitable  Actions  —  Submission  of  Controverted  Ques- 

tions.— Under  Civil  Code  of  1913,  paragraph  542,  as  to  submitting 
to  the  jury  questions  of  fact  in  equitable  actions,  in  an  action  for 
an  accounting  with  respect  to  mining  claims  alleged  to  have  been 
held  in  trust  by  defendant  executrix's  decedent  for  the  ancestor  of 
plaintiff  heirs  at  law,  the  court  should  have  submitted  to  the  jury, 
by  appropriate  interrogatories,  a  question  as  to  the  existence  of  a 
trust  with  relation  to  a  claim  on  which  the  evidence  was  conflicting. 

[As  to  right  to  a  jury  trial,  in  action  at  law  where  equitable  de- 
fense is  interposed,  see  note  in  Ann.  Caa.  1913D,  168.] 

XIX  Aril.— 38 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.  Alfred  C.  Lock  wood,  Judge.  AflBrmed 
and  cause  remanded  for  trial  of  additional  matters. 

The  purpose  of  the  action,  the  material  issues  joined  in  the 
pleadings,  and  the  material  facts  appear  in  a  statement  in 
16  Ariz.  447,  449,  147  Pac.  701,  where  the  report  of  the  de- 
cision of  this  court  on  a  former  cross-appeal  of  this  case  may 
be  found.  A  restatement  of  the  case  is  not  deemed  necessary 
with  a  reference  to  the  former  appeal  decision.  The  follow- 
ing opinion  sufficiently  sets  forth  the  amendments  introduced 
and  the  material  changes  in  facts  occurring  in  the  last  trial. 

Mr.  Eugene  S.  Ives,  Mr.  Wm.  B.  Cleary,  and  Mr.  Chas. 
R.  Morfoot,  for  Appellees-Appellants. 

Mr.  Joseph  Scott,  Mr.  Ben  Goodrich,  Mr.  J.  S.  Casey, 
and  Messrs.  EUinwood  &  Ross,  for  Appellant- Appellee. 

CUNNINGHAM,  J. — For  conyenience  and  brevity  I  shall 
refer  to  the  parties  as  plaintiffs,  meaning  the  original  plain- 
tiffs, and  defendant,  meaning  the  original  defendant,  as  we 
did  in  the  former  appeal. 

The  defendant,  Mary  M.  Costello,  executrix  of  the  last  will 
of  Martin  Costello,  deceased,  in  her  former  appeal,  complained 
of  certain  errors  in  the  judgment  and  of  error  in  the  order 
refusing  a  new  trial.  The  plaintiffs,  Mary  Aileen  Cunning- 
ham and  Patricia  Julia  Cunningham,  minors,  by  their  guard- 
ian, on  their  former  appeal  complained  of  error  in  the  judg- 
ment only.  We  expressed  a  separate  opinion  upon  each  of 
said  appeals,  but  decided  the  cause  upon  the  defendant's 
appeal. 

The  eminent  counsel  and  the  lower  court  on  a  return  of 
the  cause  below  seem  to  have  been  unable  to  fully  agree  as 
to  the  effect  of  our  former  decision  upon  the  new  trial.  A 
brief  reference  to  these  matters  in  dispute,  with  reference 
to  the  binding  scope  of  our  decision,  may  clarify  to  some 
extent  such  seeming  misunderstanding. 

The  purpose  of  the  action  is  to  enforce  an  accounting  for 
certain  alleged  items.  The  interest  of  the  plaintiffs  in  the 
said  alleged  items,  an  accounting  for  which  is  sought,  is 
of  an  equitable  nature.  The  equitable  right  accrued  by  oral 
contract  made  between  Martin  Costello  and  Patrick  Cun- 
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ningham  at  a  time  prior  to  the  acquisition  of  the  said  items 
for  which  an  accounting  is  sought.  The  items  constituting 
the  account  for  which  plaintiffs  are  seeking  an  accounting  con- 
sist of  the  net  proceeds  of  the  sales  of  17  named  mines.  It  is 
conceded  that  the  said  mines  were  sold  by,  and  the  purchase 
price  paid  to  Martin  Costello,  and  the  amount  of  the  pur- 
chase price  received  by  him,  and  the  dates  upon  which  he 
received  each  separate  amount.  The  plaintiffs  admit  that  the 
record  title  to  all  of  said  mines  was  in  Martin  Costello 's  name 
at  and  before  the  dates  of  sale.  They  allege  that  pursuant 
to  said  contract  between  said  parties  the  mines  were  acquired 
by  the  said  contracting  parties  as  tenants  in  common,  each 
owning  an  equal  share  in  said  mines,  and  the  titles  thereto 
were  conveyed  to  or  held  in  Costello 's  name  for  their  mutual 
convenience,  and  held  by  Costello  in  trust  for  the  use  and 
benefit  of  himself  and  Patrick  Cunningham.  Plaintiffs  ex- 
pressly ratify  the  sales  of  the  said  mines  by  Costello,  and  by 
this  action  are  seeking  an  accounting  from  his  estate  for  the 
proceeds  of  such  sales. 

The  several  items  for  which  an  accounting  is  sought  may  be 
fairly  stated  as  consisting  of  the  several  separate  sales  made 
by  Costello.  Briefly,  these  items  are  as  follows:  Sale  of  the 
''Senator,"  ''Senator  No.  2,"  "Pride,"  "Hope,"  "Wagner," 
"Giberalta,"  and  "Buckeye,"  for  a  consideration  of  $300,- 
000,  dated  November  9,  1899;  sale  of  the  "Irish  Mag," 
"George  Washington,"  "Old  Republican,"  and  "Angel" 
(the  "Irish  Mag"  group),  for  a  consideration  of  $200,000, 
dated  November  9,  1899;  sale  of  the  "Supplement,"  "Hattie 
Manchester,"  "Belflower,"  and  "Smogler,"  for  a  considera- 
tion of  $300,000,  dated  April  2,  1903;  and  the  sale  of  the 
"Leo"  and  "Roy"  for  a  consideration  of  $169,112,  dated 
May  14,  1904. 

The  defendant  admitted  the  existence  of  the  said  contract, 
but  limited  its  application  to  the  proceeds  of  the  sale  of  the 
"Senator,"  "Senator  No.  2,"  "Pride,"  "Hope,"  "Wagner," 
and  "Giberalta,"  and  denied  that  such  contract  had  any 
application  or  effect  upon  the  remaining  11  mines.  She  set 
forth  a  settlement  had  of  the  proceeds  of  the  sale  of  the  said 
six  mines  on  a  basis  of  $247,776.80,  and  payment  in  accord- 
ance therewith  to  the  administratrix  of  the  estate  of  Patrick 
Cunningham,  deceased,  the  guardian  of  the  plaintiffs,  minors, 
and  Julia  Cunningham,  the  heirs  at  law  of  said  Patrick  Cun- 
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ninghamy  deceased,  and  a  release  of  the  trust  by  said  Julia 
Cunningham  acting  in  the  said  several  capacities,  and  the 
approval  of  her  said  act  in  behalf  of  the  said  estates  by  the 
probate  court.  She  also  pleads  laches  and  the  statute  of 
limitations.  The  plaintiffs  replied,  admitting  the  receipt  of 
the  alleged  amount  paid,  the  settlement  had  and  the  due  ap- 
proval by  said  court,  but  attacked  the  settlement  as  unfair 
to  their  interests  in  the  particular  of  wrongful  charges  against 
them  and  upon  other  grounds. 

The  trial  first  had  resulted  as  indicated  in  the  former 
decision  by  this  court.  The  defendant  was  adjudged  liable 
to  account  for  the  net  proceeds  of  the  sale  of  the  "Irish  Mag" 
group  and  the  ''Belflower"  and  "Smogler"  mines  and  for 
interest.  The  effect  of  that  judgment  was  to  relieve  defend- 
ant from  the  necessity  of  accounting  for  the  net  proceeds 
of  the  sale  of  the  '* Wagner"  group  and  "Giberalta,"  the 
*' Buckeye,"  the  ''Leo,"  the  *'Roy,"  the  ''Supplement,"  and 
the  "Hattie  Manchester."  We  sustained  the  lower  court's 
conclusion  that  the  item  of  account  arising  from  the  sale  of 
the  "Wagner"  group  was  settled  and  finally  disposed  of  by 
the  settlement,  payment  of  the  amount  agreed  upon,  and  the 
approval  of  the  said  settlement  and  payment  by  the  probate 
court.  With  reference  to  the  pleadings,  the  nature  of  the 
action,  the  purpose  sought,  and  the  conclusion  reached  with 
respect  to  the  scope  of  that  settlement,  no  doubt  should  exist 
that  such  settlement  and  compromise  completely  covered  the 
item  of  the  account  arising  from  the  sale  of  the  "Senator," 
"Senator  No.  2,"  "Pride,"  "Hope,"  "Wagner,"  "Buck- 
eye," and  "Giberalta,"  conveyed  by  Martin  Costello  and 
his  wife  by  a  single  deed  to  Lake  Superior  &  Western  De- 
velopment Company  for  the  consideration  of  $300,000.  The 
basis  of  the  settlement  was  the  consideration  received  by 
Costello  for  the  mines,  omitting  the  "Buckeye."  In  dealing 
with  this  matter  on  our  former  consideration  of  the  case,  W6 
frequently  referred  to  the  six  claims,  omitting  the  "Buck- 
eye." This  omission  arose  from  the  fact  that  the  declaration 
of  trust  omitted  to  name  the  "Buckeye"  mine.  It  had  been 
included  with  the  other  six  claims  in  the  same  deed,  and  the 
consideration  fixed  by  the  deed  and  admitted  to  have  been 
paid  was  the  lump  sum  of  $300,000.  Said  lump  sum  is  made 
an  item  of  the  account  in  the  complaint.  Such  item  was 
finally  disposed  of  on  the  former  appeal,  and  such  disposition 
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of  such  item  carried  with  it,  as  a  necessity,  relief  from  ac- 
counting for  the  proceeds  of  the  sale  of  the  ** Buckeye"  claim. 
The  compromise  of  that  item  effected  a  settlement  for  the 
proceeds  of  the  sale  of  the  ** Buckeye'*  claim.  At  the  time 
such  settlement  was  had  the  proceeds  of  such  sale  consisted 
of  money,  and  Julia  Cunningham,  as  the  representative  of 
Patrick  Cunningham,  deceased,  was  legally  entitled  to  re- 
cover the  same,  or  discharge  the  debtor  with  the  approval 
of  the  probate  court.  This  occurred.  The  statute  of  limi- 
tations bars  further  recovery  by  accounting  for  the  proceeds 
of  the  sale  of  the  ** Buckeye." 

The  net  result  of  the  former  appeal  was  to  finally  dispose 
of  the  item  in  the  alleged  account  arising  from  the  said  sale 
of  the  ''Wagner"  group  of  five  claims,  the  "Giberalta"  and 
the  ''Buckeye"  claims;  also  to  finally  dispose  of  the  claim 
of  Julia  Cunningham  as  the  surviving  wife  and  heir  at  law 
of  Patrick  Cunningham,  deceased — ^the  assigned  claim  of 
Julia  Cunningham — on  the  ground  of  laches. 

The  alleged  account  being  thus  modified,  the  cause  was  re- 
manded to  the  lower  court  for  the  determination  by  that  court 
of  the  defendant's  duty  to  account  to  the  plaintiffs  as  the 
minor  heirs  at  law  of  Patrick  Cunningham,  deceased,  for 
their  proportion  of  the  net  proceeds  of  the  sales  of  the 
"Irish  Mag,"  "George  Washington,"  "Old  Republican,"  and 
"Angel"  mines  sold  November  9,  1899,  and  for  which 
$200,000  was  thereafter  paid  as  one  principal  item;  and  for 
their  portion  of  the  net  proceeds  of  the  sale  of  the  "Hattie 
Manchester,"  "Belflower,"  "Smogler,"  and  "Supplement," 
sold  for  a  gross  consideration  of  $300,000,  as  another  prin- 
cipal item ;  and  their  portion  of  the  net  proceeds  of  the  sale 
of  the  "Leo"  and  "Roy"  claims,  sold  for  a  gross  considera- 
tion of  $169,112,  as  a  third  principal  item.  The  question 
of  damages  for  the  detention  of  any  money  which  may  have 
been  received  by  the  trustee  and  detained  by  him,  if  such 
was  a  fact,  was  left  open. 

With  this  brief  reference  to  the  effect  of  the  former  de- 
cision, I  will  proceed  to  discuss  the  controversies  presented  on 
this  appeal. 

The  plaintiffs  amended  their  complaint  before  the  termina- 
tion of  the  last  trial  in  the  lower  court.  The  plaintiffs  state 
that  the  amendments  made  consist  of  three  important  feat- 
ures: (1)  Affecting  the  acquisition  of  the  four  claims  of  the 
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"Irish  Mag"  group;  (2)  affecting  the  "Leo,"  "Roy,"  and 
"Supplement";  and  (3)  affecting  the  amount  of  damages 
for  detention. 

Such  seems  to  be  the  effect  of  the  said  amendments,  gen- 
erally stated. 

Upon  the  pleadings  so  amended  and  the  reply,  original  re- 
ply abandoned,  the  cause  went  to  trial.  At  the  conclusion 
of  the  evidence  a  large  number  of  interrogatories  were  sub- 
mitted to  the  jury  under  the  direction  of  the  court.  The 
jury  returned  answers  thereto,  and  upon  a  return  of  the  jury's 
said  special  verdicts  both  sides  moved  for  judgment.  The 
plaintiffs  moved  for  judgment  on  the  verdicts  and  special 
findings  by  the  jury.  The  defendant  moved  for  judgment 
notwithstanding  the  verdict.  The  plaintiffs  had  judgment  for 
$105,577.55  and  costs  and  interest.  The  amount  of  the  judg- 
ment  was  determined  by  the  court  from  the  facts  found  by 
the  jury  by  their  special  verdicts.  From  such  facts  the  court 
reached  the  conclusion,  briefly  stated,  as  follows : 

That  at  the  time  of  the  death  of  Patrick  Cunningham  he 
owned  an  equitable  one-half  interest  in  the  "Irish  Mag," 
"George  Washington,"  "Angel,"  "Old  Republican,"  "Bel- 
flower,"  "Smogler,"  and  "Hattie  Manchester"  mines,  and 
as  his  separate  property  he  owned  said  interest  in  the  "Irish 
Mag,"  "George  Washington,"  "Old  Republican,"  and  "An- 
gel," which  he  acquired  prior  to  his  marriage,  and  he  acquired 
said  interest  in  the  "Belflower,"  "Smogler,"  and  "Hattie 
Manchester"  after  his  marriage,  and  said  interest  was  at  the 
time  of  his  death  community  property ;  that  Martin  Costello 
held  the  legal  title  to  all  of  the  aforesaid  claims,  subject, 
however,  to  a  trust  in  favor  of  Patrick  Cunningham  as  to  said 
equitable  one-half  interest  therein ;  that  the  trust  in  the  case 
of  the  "Hattie  Manchester"  was  an  express  trust,  and  that 
the  trust  in  the  other  named  claims  was  a  resulting  trust,  aris- 
ing by  reason  of  equal  contributions  by  said  parties  toward 
the  purchase  of  said  six  claims ;  that  the  releases  executed  by 
Julia  Cunningham  as  the  guardian  of  the  estate  of  plaintiffs, 
minors,  etc.,  were  ineffective  as  releases  of  said  minors'  rights 
in  the  said  claims ;  that  plaintiffs  are  entitled  to  recover  from 
defendant  one-half  of  the  net  proceeds  of  the  sale  of  the 
"Irish  Mag,"  "George  Washington,"  "Old  Republican," 
and  "Angel"  claims,  less  a  life  interest  in  one-third  of  such 
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sum,  ''which  amount  so  to  be  recovered  has  been  fixed  by 
an  accounting  held  by  stipulation  since  the  verdict  herein 
at  the  sum  of  $49,702.55";  that  plaintiffs  are  entitled  to  re- 
cover one-fourth  of  the  net  proceeds  of  the  **Belflower/' 
"'Smogler/'  and  "Hattie  Manchester/'  The  ''said  one- 
fourth  has  been  determined  by  an  accounting  held  by  stipu- 
lation since  the  verdict  herein  to  be  the  sum  of  $55,875/' 
with  interest  on  the  said  sums  from  the  twenty-sixth  day  of 
March,  1912,  the  date  of  said  accounting,  until  the  twentieth 
day  of  September,  1915,  the  agreed  date  of  rendering  judg- 
ment, at  the  rate  of  six  per  cent  per  annum,  and  at  the  legal 
rate  thereafter  until  satisfied. 

The  defendant  appeals  from  the  judgment  and  order  re- 
fusing a  new  trial.  Such  appeal,  as  is  evident,  only  attacks 
that  portion  of  the  judgment  which  forces  an  accounting  for 
the  net  proceeds  of  the  sale  of  the  "Irish  Mag,"  "George 
Washington,"  "Old  Republican,"  "Angel,"  "Belflower," 
"Smogler,"  and  "Hattie  Manchester"  claims,  and  does  not 
attack  the  judgment  in  the  particular  of  the  remaining  other 
claims,  as  it  does  not  require  an  accounting  for  the  net  pro- 
ceeds of  the  sale  of  the  same,  viz.,  "Leo,"  "Roy,"  "Supple- 
ment," and  "Buckeye"  claims. 

The  plaintiffs  appeal  from  the  judgment  and  from  the  order 
refusing  them  a  new  trial.  Such  appeal  is  an  express  attack 
on  the  order  refusing  a  new  trial,  as  the  judgment  denies 
to  plaintiffs,  as  heirs  of  Patrick  Cunningham,  an  accounting 
of  the  net  proceeds  of  the  sale  of  the  "Leo,"  "Roy,"  "Sup- 
plement," and  "Buckeye"  claims,  and  the  plaintiffs'  notice 
of  appeal  limits  their  appeal  to  said  matter  and  to  that  por- 
tion of  the  judgment  which  denies  plaintiffs  damages  for  the 
detention  of  the  sums  of  money  plaintiffs  were  awarded,  from 
the  dates  upon  which  Costello  received  such  money  up  to 
the  date  of  filing  the  demand  against  the  estate  of  Martin 
Costello,  at  the  rate  of  six  per  cent  per  annum,  and  to  that 
portion  of  the  judgment  which  denies  plaintiffs'  recovery  of 
said  portions  of  the  proceeds  of  the  sales  of  said  four  claims. 
The  plaintiffs'  notice  of  appeal  expressly  limits  their  appeal 
to  such  matters  as  may  be  corrected  by  means  of  a  partial  new 
trial,  as  prescribed  by  paragraph  597  of  the  Civil  Code  of 
1913. 

For  convenience  I  will  first  consider  the  defendant's  appeal. 
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DEFENDANT'S  APPEAL. 

The  facts  found  by  the  special  verdicts  of  the  jury  appli- 
cable to  the  *' Irish  Mag'*  group  of  mines,  composed  of  the 
''Irish  Mag,''  ''Old  Eepublican,"  "George  Washington,"  and 
"Angel"  claims,  hereafter,  when  referred  to  as  a  group  of 
four  claims,  I  shall  so  refer  to  such  group  as  the  "Irish  Mag" 
group,  and  the  "Belflower,"  "Smogler,"  and  "Hattie  Man- 
chester" claims,  may  be  briefly  stated  as  follows  (the  figures 
indicate  the  number  of  the  interrogatory  in  the  body  of  which 
the  fact  is  found) : 

(2)  Patrick  Cunningham,  on  or  about  the  eleventh  day  of 
November,  1890,  in  consideration  of  a  power  of  attorney  to 
James  Reilly,  paid  to  Mrs.  Daley  $1,000,  (3)  out  of  his  own 
funds  and  for  his  use  and  benefit.  (4)  Said  $1,000  so  paid 
for  said  power  of  attorney  was  a  part  of  the  $3,000  purchase 
price  paid  to  Mrs.  Daley  for  her  one-half  interest  in  the 
"Irish  Mag"  claim  and  her  entire  interest  in  the  "George 
Washington,"  "Old  Republican,"  and  "Angel"  claims.  (5) 
That  James  Reilly,  as  attorney  in  fact  of  Mrs.  Daley,  on  or 
about  the  sixteenth  day  of  September,  1892,  did  execute  and 
deliver  to  Martin  Costello  a  deed  of  Mrs.  Daley's  said  interest 
in  said  claims  named.  (6)  That  said  deed  was  executed  and 
delivered  upon  Martin  Costello 's  promise  to  Mrs.  Daley  to 
pay  the  remaining  $2,000  of  the  purchase  price.  (7)  Martin 
Costello,  at  the  time  of  or  prior  to  the  time  he  purchased  an 
undivided  one-half  interest  in  the  "Irish  Mag"  claim  there- 
tofore owned  by  Mrs.  McDowell,  which  interest  he  purchased 
by  paying  a  consideration  therefor  of  $3,000,  promised  Pat- 
rick Cunningham  that  said  Cunningham  should  be  an  equal 
owner  in  said  claim  with  Martin  Costello.  (8)  Martin  Cos- 
tello did  not  purchase  the  "Irish  Mag"  group  with  his  own 
funds,  (9)  nor  for  his  sole  and  individual  use  and  benefit. 
(9A)  Costello  paid  the  $2,000  of  the  purchase  price  after  he 
sold  the  said  group  of  claims.  (16A)  Martin  Costello  paid 
to  Pete  Johnson  $1,000  for  the  "Belflower"  and  "Smogler" 
claims.  (16B)  Patrick  Cunningham  advanced  to  Martin  Cos- 
tello $500  of  said  sum  prior  to  purchase  of  said  claims.  (17) 
Costello  did  not  purchase  said  two  claims  with  his  own  funds, 
(18)  nor  for  his  sole  use  and  benefit.  (19)  Patrick  Cunning- 
ham paid  to  Martin  Costello  $500  toward  the  purchase  price 
of  the  "Belflower"  and  "Smogler"  claims.  (20)  Cunning- 
ham delivered  to  Costello  money  which  he  intended  to  bo 


Digitized  by  LjOOQIC 


May,  1918.]  Cunningham  v.  Costesllo.  521 

used  in  the  purchase  of  said  two  claims  prior  to  the  time  when 
Costello  acquired  the  title  to  said  claims.  (21)  Costello  was 
advised  by  Cunningham  of  the  intention  with  which  the 
money  was  delivered  and  of  the  purpose  for  which  it  was  in- 
tended to  be  used.  (22)  Costello  used  the  money  so  delivered 
to  him  for  the  purpose  intended,  viz.,  in  the  payment  of  the 
purchase  price  of  the  said  **Belflower''  and  ''Smogler"  claims. 
(26 A)  At  the  time  said  two  claims  were  conveyed  to  Martin 
Costello  by  Peter  Johnson,  Martin  Costello  promised  Patrick 
Cunningham  that  the  title  thereto  would  be  held  by  Martin 
Costello  as  trustee  for  Patrick  Cunningham  and  himself  as 
equal  owners  thereof.  (27)  Patrick  Cunningham  purchased 
an  undivided  one-half  interest  in  the  "Hattie  Manchester" 
claim,  paying  therefor  in  assessment  work.  (28)  Said  Cun- 
ningham acquired  and  paid  for  the  other  one-half  interest  in 
said  claim  prior  to  the  ninth  day  of  December,  1897,  and  on 
that  date  he  conveyed  the  title  to  Martin  Costello.  (29)  Be- 
fore the  execution  of  said  deed  Costello  in  writing  requested 
Patrick  Cunningham  to  so  arrange  the  title  to  said  claim 
to  the  end  that  they,  Cunningham  and  Costello,  would  be  in 
it  as  they  were  in  together  on  all  the  rest.  (30)  By  reason 
of  such  request,  Cunningham  thereupon  conveyed  the  entire 
title  to  said  claim  to  Costello.  (31B)  Costello  paid  to  Patrick 
Cunningham  the  suin  of  $50  as  consideration  for  said  con- 
veyance of  the  ''Hattie  Manchester*'  claim.  (32)  Martin 
Costello  promised  Patrick  Cunningham  that  he  would  hold 
the  legal  title  to  said  claim  as  trustee  for  himself  and  Patrick 
Cunningham  as  equal  owners  thereof. 

The  following  additional  facts,  referring  to  the  maintenance 
of  the  title  in  the  seven  claims  were  also  found  by  the  special 
verdicts : 

(34)  Patrick  Cunningham  to  the  time  of  his  death  per- 
formed half  of  the  annual  assessment  work  on  the  "Irish 
Mag''  group,  except  Costello  at  one  time  paid  to  Cunning- 
ham $100  on  account  of  such  annual  work.  (39)  Costello 
promised  to  pay  Cunningham  at  the  rate  of  $5  per  day  for 
his  services  in  connection  with  the  annual  work  done  on  the 
** Irish  Mag"  group,  and  on  the  **Smogler,"  **Belflower," 
and  **Hattie  Manchester."  (49)  Martin  Costello  frequently 
promised  Julia  Cunningham,  after  the  death  of  Patrick  Cun- 
ningham, that  when  he  sold  the  ** Irish  Mag"  group  and  the 
''Smogler,"  "Belflower,"  and  *'Hattie  Manchester"  claims, 
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that  he  would  give  the  heirs  of  Patrick  Cunningham  half  of 
the  net  proceeds  of  the  said  claims. 

Other  facts  touching  the  seven  claims  are  found  and  will 
be  noticed  in  connection  with  the  matters  to  which  they  relate, 
"viz.,  the  matters  of  settlement  and  compromise,  and  damages 
for  the  detention  of  the  proceeds  of  the  sale  of  mines. 

The  errors  assigned  by  the  defendant  are  numerous,  and 
have  reference  to  many  incidents  transpiring  in  the  course  of 
the  trial.  A  large  number  of  such  assignments  have  refer- 
ence to  matters  connected  with  the  ** Wagner"  group  of 
claims,  the  assigned  claim  of  Julia  Cunningham,  and  the 
accounting  for  the  net  proceeds  of  the  '*Leo,"  **Roy,"  '*  Sup- 
plement,'* and  ''Buckeye'*  mines.  No  portion  of  the  money 
adjudged  to  be  paid  by  defendant  in  accounting  to  plaintiffs 
is  found  to  have  arisen  from  either  of  said  sources;  conse- 
quently defendant  has  clearly  suffered  no  injury  by  reason 
of  errors  committed  with  regard  to  such  matters.  I  deem  this 
statement  entirely  sufScient  to  dispose  of  all  such  questions 
as  they  are  affected  by  the  defendant's  appeal. 

The  defendant  assigns  as  error  the  insufficiency  of  the  evi- 
dence to  sustain  the  jury's  findings  referred  to  above  as 
Nos.  2,  4,  5,  6,  7,  9A,  26A,  32,  and  34 ;  that  is,  the  defendant 
contends  that  the  evidence  is  insufficient  to  establish  these 
facts:  That  Patrick  Cunningham  paid  Mrs.  Daley  $1,000  in 
consideration  of  her  granting  to  James  Reilly  her  power  of 
attorney;  that  said  $1,000  was  a  part  of  the  $3,000  purchase 
price  paid  to  Mrs.  Daley  for  her  one-half  interest  in  the 
''Irish  Mag"  claim,  and  her  entire  interest  in  the  "George 
Washington,"  "Old  Eepublican,"  and  "Angel"  claims;  that 
on  the  sixteenth  day  of  September,  1892,  Mrs.  Daley,  through 
her  attorney  in  fact,  James  Reilly,  executed  and  delivered 
to  Martin  Costello  a  deed  conveying  to  said  Costello  her  said 
interests  in  said  claims  and  that  said  deed  was  delivered  upon 
Martin  Costello 's  promise  to  pay  the  remaining  $2,000  pur- 
chase price,  as  set  forth  in  a  certain  letter ;  that  Martin  Cos- 
tello promised  that  Patrick  Cunningham  and  himself  should 
be  equal  owners  in  the  "Irish  Mag"  claim  at  the  time  Cos- 
tello purchased  an  undivided  one-half  interest  thereof  from 
Mrs.  McDowell;  that  Costello  paid  the  said  $2,000  for  the 
Daley  interests  after  the  claims  were  sold  by  him ;  that  Martin 
Costello  promised  Patrick  Cunningham  that  he  would  hold 
the  legal  title  to  the  "Smogler"  and  "Belflower"  claims  pur- 
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chased  from  Peter  Johnson  as  trustee  for  said  Cunningham 
and  himself  as  equal  owners  therof ;  and  that  Martin  Costello 
promised  Patrick  Cunningham  that  he  would  hold  the  legal 
title  to  the  '*Hattie  Manchester"  claim  as  such  trustee  for 
the  benefit  of  himself  and  Patrick  Cunningham  as  equal  own- 
ers thereof. 

Defendant's  opening  brief,  page  74,  concedes  that  the  evi- 
dence presented  by  the  plaintiffs  "as  to  the  'BeWower'  and 
'Smogler'  is  substantially  the  same  as  upon  the  former  trial 
and  held  suflScient  by  this  court."  The  defendant  therefore 
submits  a  request  that  we  re-examine  such  evidence  for  the 
reason  a  new  mass  of  evidence  has  been  offered  by  the  de- 
fendant. This  is  a  request  of  this  court  to  determine  the 
weight  of  such  evidence  and  revise  the  jury's  verdict  reached 
from  conflicting  evidence  to  conform  to  our  idea  of  its  weight. 
Such  course  has  not  been  followed  by  this  court,  and  will  not 
be  followed  by  me  in  this  instance.  The  verdict  of  the  jury, 
supported  by  substantial  evidence,  is  binding  upon  the  lower 
court  and  upon  this  court  as  establishing  the  fact  found.  The 
defendant's  concession  with  respect  to  the  evidence  concern- 
ing the  ''Smogler"  and  **Belflower"  relieves  this  court  of 
the  necessity  of  comparing  the  evidence  relating  to  these  two 
mines  in  this  record  with  such  evidence  in  the  former  record. 
The  judgment,  in  so  far  as  it  requires  the  defendant  to  ac- 
count for  the  net  proceeds  of  the  sale  of  the  '*Smogler"  and 
''Belflower,"  must  necessarily  be  determined  as  proper  and 
sustained  by  substantial  evidence.  At  the  former  trial  the 
same  determination  was  reached  from  the  same  evidence  as 
was  reached  at  the  last  trial.  The  net  proceeds  of  the  sale 
of  these  two  claims  are  separate  items  of  the  second  principal 
item  of  the  alleged  account. 

Have  the  findings  of  the  jury  of  the  equitable  rights  of 
Patrick  Cunningham  in  the  ''Irish  Mag"  group  and  the 
'*Hattie  Manchester"  the  support  of  substantial  evidence,  is 
the  next  important  inquiry.  The  defendant  bitterly  attacks 
the  testimony  of  Mrs.  Julia  Cunningham  as  unworthy  of 
belief  for  many  reasons,  the  principal  of  which  is  that  her 
testimony  is  contradicted  by  testimony  of  a  grade  higher  than 
oral  testimony  and  therefore  controlling.  But  this  is,  in 
effect,  saying  that  the  testimony  which  contradicts  the  tes- 
timony of  said  witness  is  entitled  to  the  greater  weight.    If 
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«o,  the  jury  must  determine  the  weight  to  be  given  all  testi- 
mony submitted  to  them. 

The  testimony  with  regard  to  the  acquisition  of  the  title  to 
the  ''Irish  Mag"  group  is  substantially  the  same  in  this 
record  as  presented  in  the  record  on  the  former  trial,  as  far  as 
the  evidence  in  said  former  trial  went.  In  addition  to  the 
evidence  submitted  by  the  former  appeal,  this  record  contains 
the  circumstances  transpiring  at  the  time  the  Reilly  power  of 
attorney  from  Mrs.  Daley  was  obtained.  The  evidence  is 
clear  that  Costello  and  Cunningham  discussed  the  circum- 
stances surrounding  the  acquisition  of  said  power  of  attorney 
in  the  presence  of  Mrs.  Julia  Cunningham.  From  this  wit- 
ness' testimony  it  appears  that  Patrick  Cunningham  left  oflf 
his  work,  took  $1,000  in  money  to  Mrs.  Daley  at  an  early  hour 
in  the  morning,  and  had  her  to  accompany  him  (Cunning- 
ham) to  a  notary  public,  where  she  accepted  the  money,  exe- 
cuted the  Reilly  power  of  attorney,  and  delivered  the  paper 
to  Cunningham  as  a  contract  of  sale  of  her  interest  in  the 
** Irish  Mag"  group.  Another  witness  testified  to  having  seen 
$1,500  in  Cunningham's  possession  as  he  (Cunningham)  was 
on  his  way  to  see  Mrs.  Daley,  and  on  Cunningham's  return 
this  witness  saw  a  paper  in  Cunningham's  possession  in  all 
respects  similar  to  the  Reilly  power  of  attorney  and  Cun- 
ningham had  only  $500  in  his  possession.  The  transaction 
was  a  surprise  to  Costello.  Thereafter,  up  to  the  date  of  Cun- 
ningham's  funeral,  Costello  treated  the  ''Irish  Mag"  group 
as  the  property  of  himself  and  Cunningham,  and  at  the  date 
of  Cunningham's  funeral  he  squarely  admitted  that  Cun- 
ningham owned  from  the  beginning  an  undivided  half  in- 
terest in  said  group.  ^ 

Defendant  urges  with  great  seriousness  that  the  many  con- 
tradictions in  the  evidence  presented  by  documentary  items 
and  by  letters  should  have  the  effect  of  destroying  all  of 
the  testimony  of  Mrs.  Cunningham  so  contradicted.  The 
record  abounds  in  probate  court  documents  filed,  signed,  and 
sworn  to  by  Mrs.  Cunningham  while  administratrix  of  the 
estate  of  Patrick  Cunningham,  deceased,  and  as  guardian  of 
the  estate  of  these  minors,  which,  being  record  evidence,  is 
always  deemed  of  very  high  grade  evidence  of  facts  pertinent 
thereto,  and  of  which  they  relate;  but  the  claims  made,  the 
property  appraised,  the  property  reported  to  the  probate 
court  by  means  of  the  said  documents,  all  pertain  to  the  prop- 
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erty  belonging  to  said  estates  without  dispute.  The  mines 
accounted  for  in  said  two  probate  proceedings  are  the  **  Wag- 
ner" mines.  The  only  manner  in  which  the  duty  to  account 
for  the  net  proceeds  of  the  sale  of  the  other  eleven  mines  is 
by  a  system  of  elimination  by  inference.  That  because  said 
statements  and  reports  do  not  mention  mines  or  interest  in 
mines  other  than  the  "Wagner"  group,  that  this  is  evidence 
contradicting  the  claim  of  interest  in  any  and  in  all  mines 
other  than  in  the  mines  mentioned.  This  is  argument,  but 
does  not  preclude  the  jury  from  lawfully  believing  the  truth 
of  the  witness'  story.  Strictly,  the  documentary  evidence 
mentioned  does  not  conflict  with  Julia  Cunningham's  evidence 
relating  to  the  additional  claim  now  made  in  behalf  of  the 
heirs  of  Patrick  Cunningham.  If  such  probate  proceeding, 
the  reports  and  documents  in  such  estate  matters,  should  be 
given  effect  as  evidence,  as  here  contended  for,  property  be- 
longing to  an  estate  first  discovered  after  the  estate  is  closed 
would  be  wholly  lost  to  the  rightful  owners.  The  finding 
by  the  jury  that  we  have  been  considering  with  regard  to 
the  ''Irish  Mag"  group  has  the  support  of  substantial  evi- 
dence, and  the  finding  justifies  a  decree  requiring  an  account- 
ing by  the  defendant  estate  for  the  proceeds  of  the  sale  of 
said  group ;  that  is,  the  first  above-mentioned  principal  sepa- 
rate item  of  account  is  sustained  by  the  proof. 

With  regard  to  the  "Hattie  Manchester"  claim,  the  evi- 
dence is  without  conflict  of  a  serious  nature  that  Cunningham 
paid  Allie  Howe  at  least  the  value  of  one  year's  assessment 
work  for  his  one-half  interest  in  said  claim,  and  that  he  paid 
Tom  Concannon  $50  for  the  other  half  interest  of  said  daim, 
and  the  entire  title  was  conveyed  to  said  Cunningham;  that 
thereafter  Costello  suggested  in  a  letter  to  Cunningham  that 
they,  meaning  Costello  and  Cunningham,  had  just  as  well 
be  in  on  that  claim  as  they  were  on  all  of  the  others;  that 
Cunningham  conveyed  the  said  "Hattie  Manchester"  to  Cos- 
tello, and  in  the  deed  of  conveyance  the  consideration  there- 
for is  expressed  as  the  sum  of  $50  paid  by  Costello. 

This  testimony,  with  the  other  facts  and  circumstances  in 
evidence,  substantially  sustains  the  findings  and  judgment, 
and  the  finding  justifies  a  decree  requiring  an  accounting  by 
the  defendant  estate  for  the  net  proceeds  of  the  sale  of  the 
"Hattie  Manchester"  claim  as  a  separate  item  of  the  second 
principal  item  of  the  alleged  account,  thus  leaving  the  pro- 
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ceeds  of  the  sale  of  the  ** Supplement"  included  in  said  second 
principal  item  open  to  future  inquiry. 

As  a  consequence,  the  judgment  and  portions  thereof  from 
which  the  defendant  appeals  is  without  error,  and  must  be 
affirmed  in  so  far  as  the  same  requires  an  accounting  for  the 
net  proceeds  of  the  sale  of  the  ** Irish  Mag*'  group  of  four 
claims,  the  **Hattie  Manchester,"  and  of  the  **Belflower"  and 
*  *  Smogler ' '  claims.  The  effect  of  this  judgment  on  the  matter 
of  accounting  was  to  require  defendant  to  account  for  the  first 
alleged  principal  item,  and  to  account  for  the  second  in  part. 
She  is  adjudged  not  liable  to  account  for  the  proceeds  of  the 
sale  of  the  separate  item  of  the  second  principal  item  con- 
sisting of  the  proceeds  of  the  sale  of  the  ''Supplement,"  nor 
for  the  third  mentioned  item  of  the  alleged  account. 

PLAINTIFFS'  APPEAL. 

The  plaintiffs  confined  their  motion  for  a  new  trial  to  the 
matters  touching  an  accounting  for  the  proceeds  of  the  sales 
of  the  ''Supplement,"  "Leo,"  "Roy,"  and  "Buckeye" 
mines,  the  assigned  claim  of  Julia  Cunningham,  and  damages 
for  detention.  Their  motion  was  denied.  The  effect  of  such 
proceeding  was  to  deny  to  the  plaintiffs  an  accounting  for  the 
items  mentioned,  the  net  proceeds  of  the  sales  of  the  "Leo," 
"Roy,"  "Supplement,"  and  "Buckeye"  mines,  the  assigned 
claim  of  Julia  Cunningham,  and  interest  on  the  money  re- 
ceived as  damages  for  its  detention.  The  judgment  rendered 
for  plaintiffs  did  not  include  an  accounting  for  said  items. 
Plaintiffs  have  expressly  limited  the  scope  of  their  appeal  to 
said  order  refusing  a  new  trial  with  respect  to  said  items. 

The  assigned  claim  of  Julia  Cunningham  is  res  adjudicata 
in  its  entirety,  and  the  discussion  of  the  same  must  be  dis- 
missed with  that  statement.  On  the  former  appeal  (16  Ariz. 
479,  147  Pac.  714)  that  claim  was  finally  adjudicated. 

The  trial  court  declined  to  submit  to  the  jury  the  consid- 
eration of  the  "Leo,"  "Roy,"  "Supplement,"  and  "Buck- 
eye"  claims.  The  agreed  statement  of  the  facts,  page  1440, 
folios  4306  and  4307,  of  the  abstract  of  record  contains  the 
following : 

"The  plaintiffs  requested  the  court  to  submit  to  the  jury 
interrogatories  with  respect  to  the  interest  of  the  plaintiffs 
in  the  'Leo,'  'Roy,'  'Supplement,'  and  'Buckeye'  claims,  or 
the  proceeds  thereof,  which  interrogatories  the  court  refused 
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to  present  to  the  jury,  upon  the  ground  that,  as  a  matter  of 
law,  the  plaintiffs,  under  the  evidence,  were  not  entitled  to 
any  interest  in  said  claims  or  either  of  them,  or  the  proceeds 
thereof,  said  refusal  being  based  upon  the  objection  of  the 
defendant  to  any  interrogatories  being  submitted  to  the  jury 
regarding  said  *Leo,'  *Roy,'  'Supplement,'  and  'Buckeye' 
claims." 

Plaintiffs  grounded  their  motion  for  a  new  trial  upon  the 
court's  said  order  refusing  to  submit  said  matters.  Such 
motion  was  denied.  Plaintiffs  assign  such  refusal  order  as 
error,  alleging  that  *'for  the  reason  that  under  the  evidence 
and  the  law  .  .  .  the  plaintiffis  were  .  .  .  entitled  to  have 
appropriate  interrogatories  submitted  to  the  jury  with  respect 
to  each  of  said  claims,  which,  if  answered  as  contended  for 
by  plaintiffs,  would  have  either  supported  or  necessitated 
judgment  in  favor  of  plaintiffs  with'  respect  to  their  alleged 
interest  therein."  * 

The  question  is  presented  by  a  number  of  assignments,  and 
plaintiffs'  contention  in  this  respect  is  answered  by  solving 
the  inquiry  whether  the  record  contains  evidence  of  a  substan- 
tial nature  tending  to  establish  facts  from  which  the  reason- 
able inference  may  be  drawn  that  Costello  held  the  title  to  said 
**Leo,"  **Roy,"  and  ** Supplement"  claims  in  trust  for  the 
uses  and  benefits  of  himself  and  Cunningham. 

The  assignments  present  the  reverse  of  that  which  is  pre- 
sented upon  the  allegation  that  the  evidence  is  insufficient 
to  sustain  the  verdict  and  judgment.  If  substantial  evidence 
has  been  offered  and  received  during  the  course  of  the  trial, 
which  would  sustain  a  verdict  for  the  plaintiffs  fijiding  that 
defendant  is  liable  to  account  for  the  proceeds  of  the  sale  of 
either  of  said  three  claims,  and  the  court  refused  to  submit 
the  evidence  with  respect  to  such  items  to  the  jury  for  their 
determination  of  the  fact,  the  plaintiffs  have  been  denied  a 
trial  to  that  extent  and  are  injured  thereby.  No  error  was 
committed  by  the  court  in  refusing  to  submit  interrogatories 
with  respect  to  the  ** Buckeye,"  for  the  reason  the  proceeds 
of  the  sale  of  said  claim  were  not  involved,  as  we  have  seen 
above. 

With  this  inquiry  in  view,  we  will  refer  briefly  to  the  evi- 
dence affecting  the  "Leo,"  *'Roy,"  and  ** Supplement" 
items.  The  **Leo"  was  located  December  12,  1895,  and  the 
'*Roy"  was  located  December  7,  1895.    The  location  notice 
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of  each  is  signed  by  Martin  Costeljo  as  locator  and  Pat  Cun- 
ningham as  witness.  These  location  notices  were  recorded 
February  20,  1896,  at  the  request  of  James  ReUly.  Mrs. 
Cunningham  testifies  as  to  the  circumstances  under  which 
they  were  located,  and  the  testimony  tends  to  show  that 
Patrick  Cunningham  discovered  the  ground,  performed  all 
the  acts  of  location  required  by  law,  procured  the  location 
notices  from  Costello  after  some  delay,  and  always  claimed 
an  interest  in  the  claims  equal  with  Costello.  Such  testimony 
is  not  the  subject  of  dispute.  Can  one  say  as  a  matter  of  law 
that  but  one  reasonable  inference  can  be  drawn  from  such 
evidence?  The  fact  that  the  name  of  Pat  Cunningham  ap- 
pears at  the  foot  of  each  notice,  but  appears  under  the  word 
"witness,"  indicates  his  presence  and  participation  in  the 
location.  The  further  fact  is  in  evidence  that  the  "Leo" 
claim  was  so  called  in  honor  of  Costello 's  son  Leo,  and  that 
the  "Roy"  claim  was  so  called  in  honor  of  Roy  Morfoot,  the 
relative  of  the  Cunninghams,  a  member  of  their  family,  and  at 
that  time  a  warm  friend  of  Leo  Costello.  These  are  small 
circumstances,  but  worthy  of  consideration  as  throwing  light 
upon  the  close  relation  existing  between  Martin  Costello  and 
Patrick  Cunningham.  The  heirs  of  Patrick  Cunningham 
have  alleged  that  a  contract  had  actual  existence;  that  pur- 
suant to  its  terms  these  claims  were  located,  and  by  said  agree- 
ment Patrick  Cunningham  located  these  claims  in  Costello 's 
name;  that  by  the  terms  of  said  agreement  the  said  parties 
thereto  held  equal  rights  therein,  and  that  Costello  held  the 
legal  title  in  trust  for  their  equal  use  and  benefit,  pursuant 
to  said  trust  agreement. 

The  defendant  admits  that  five  claims  other  than  the  eleven 
claims  in  controversy  on  this  appeal  were  acquired  by  the 
parties  and  held  by  Costello  as  alleged,  with  the  exception 
that  Costello 's  trust  required  him  to  account  to  Cunningham 
for  the  interest  so  held  after  a  sale  was  made.  They  deny 
that  the  eleven  mines,  including  the  "Leo,"  "Roy,"  and 
"Supplement"  claims,  acquired  by  original  location,  were 
so  acquired  and  impressed  with  such  trust. 

The  reasonable  inference  to  be  drawn  from  such  facts  and 
from  such  admission  is  that  a  like  contract  was  in  existence 
with  the  contract  embracing  the  five  "Wagner"  mines  con- 
cededly  acquired  near  the  same  time,  but  prior  to  the  time 
of  location,  and  that  the  said  "Leo"  and  "Roy"  locations 
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were  made  by  Cunningham  in  the  name  of  Costello  in  pur- 
suance to  such  contract  then  existing.  The  testimony  men- 
tioned is  substantial  in  its  nature  and  reasonably  justifies  the 
said  inference.  True,  such  is  not  the  only  inference  to  be 
necessarily  drawn  from  such  circumstances,  and,  this  being 
the  situation,  the  one  inference  of  the  two  which  a  jury  may 
draw  therefrom,  having  the  support  of  substantial  evidence, 
is,  when  determined,  conclusive  upon  the  courts,  both  the  trial 
court  and  on  this  court.  The  question  whether  the  "Leo*' 
and  '*Roy"  claims  were  held  by  Costello  subject  to  the  said 
trust  agreement  was  one  of  the  controverted  facts  in  the  case 
with  respect  to  which  substantial  evidence  exists.  The  trial 
court,  therefore,  erred  in  refusing  to  submit  all  of  the  con- 
troverted questions  of  fact  to  the  jury.  Paragraph  542,  Civil 
Code  of  Arizona,  1913. 

The  items  arising  from  the  proceeds  of  the  sale  of  the 
** Supplement"  require  no  extended  discussion  to  determine 
this  appeal.  In  the  former  appeal  we  acted  upon  such  con- 
dition, and  did  not  discuss  the  record  as  it  affected  the  **Leo,** 
"Roy,"  and  "Supplement,"  presuming  that  the  trial  court 
would  commit  no  error  upon  a  retrial  with  respect  to  the  mat- 
ters we  were  not  required  to  discuss.  The  record  now  before 
us  seems  to  disclose  that  the  trial  court  considered  our  failure 
to  discuss  these  items  was  a  determination  by  this  court  that 
such  items  were  eliminated  from  the  cause.  Such  was  the 
result  of  the  objections  of  defendant's  counsel,  and  the  trial 
court  approved  the  objection. 

In  order  to  avoid  a  repetition  of  such  erroneous  under- 
standing, and  for  no  other  purpose,  I  will  refer  briefly  to  the 
remaining  questions,  the  determination  of  which  is  not  neces- 
sary to  the  disposition  of  this  appeal,  in  view  of  the  deter- 
mination reached  above  that  the  court  erred  in  arbitrarily 
withholding  from  the  jury  the  consideration  of  controverted 
questions  of  fact  with  regard  to  the  "Leo"  and  "Roy"  claims. 

The  evidence  without  dispute  shows  that  the  "Supplement" 
claim  was  located  July  6,  1894.  The  name  of  the  locator  is 
Martin  Costello,  and  the  witness  Patrick  Cunningham.  It 
was  recorded  at  the  request  of  Martin  Costello.  The  evidence 
tends  to  show  that  Costello  and  Cunningham  were  both  pres- 
ent on  the  ground  at  the  time  of  this  location.  Other  cir- 
cumstances with  regard  to  this  location,  the  assessment  work, 
claims  of   ownership,  etc.,  are    produced  in  evidence.    The 
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matters  are  in  controversy.  The  fact  appears  that  the  "Sup- 
plement" was  included  in  the  same  deed  of  conveyance  with 
the  *'Hattie  Manchester,"  "Belflower,"  and  "Smogler,"  and 
the  consideration  received  by  Costello  for  the  four  mines 
was  a  lump  sum  of  $300,000,  and  this  is  the  second  principal 
item  in  said  alleged  account.  These  facts  should  have  been 
submitted  to  the  jury  by  appropriate  interrogatories  for  their 
determination.  Whether  the  proceeds  of  the  sale  of  the  ''Sup- 
plement" mine  was  an  item  of  the  said  second  principal  item 
of  the  alleged  account  was  a  controverted  matter  in  this  law- 
suit. A  further  discussion  of  the  testimony  relating  to  this 
item  is  deemed  unnecessary  at  this  time. 

The  interrogatories  submitted  to  the  jury  with  regard  to 
the  matter  of  arriving  at  the  damages  for  detention  of  trust 
money  by  the  trustee  are  criticised  by  plaintiffs  for  uncer- 
tainty. Such  interrogatories  seem  to  be  open  to  criticism,  but 
the  jury  found  no  such  damages  occurred  as  a  fact.  On  a 
trial  of  the  remaining  matter,  if  the  question  again  arises,  I 
presume  the  court  will  clearly  set  forth,  by  interrogatories,  the 
question  involved. 

The  matter  of  the  community  property  of  Patrick  Cun- 
ningham in  the  mines,  the  equities  acquired  after  his  marriage 
to  Julia  Cunningham,  was  mentioned  on  the  former  appeal 
of  plaintiffs  (16  Ariz.  479,  481,  147  Pac.  714),  and  that  mat- 
ter is  only  important  to  this  action  in  determining  exactly 
the  amount  of  the  interest  the  plaintiffs  as  heirs  at  law  of 
Patrick  Cunningham,  deceased,  are  entitled  to  recover  of  the 
net  proceeds  of  the  sales  of  said  mines  in  which  they  have 
already  or  may  on  another  trial  be  able  to  establish.  Patrick 
Cunningham  owned  an  equity,  and  that  equity  existed  at  the 
time  of  the  sale.  The  community  property  rights  are  defined 
by  statute  and  by  the  decisions  of  this  court.  On  another 
trial  the  law  applicable  thereto,  I  presume,  will  be  followed. 
I  adhere,  however,  to  the  expressions  appearing  in  said  former 
opinion  with  regard  to  this  matter.  I  do  not  now,  and  did 
not  then,  see  the  necessity  of  such  expressions.  The  criticism 
of  counsel  to  the  effect  that  such  expressions  are  obiter  dicta 
is  perhaps  fully  justified.  Such  expressions,  unnecessary  at 
the  time,  are  often  made,  sometimes  with  the  best  of  inten- 
tions, but  regrets  follow.  However,  counsel  sometimes  show 
so  great  an  aptness  to  misunderstand  the  opinions  of  the 
appellate  court,  when  such  opinions  interfere  with  their  theory 
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of  presenting  their  side  of  the  case  reversed,  that  these  un- 
necessary expressions  are  thrown  in  by  the  appellate  courts  as 
good  measure  and  wholesome  advice  to  counsel  for  consump- 
tion on  the  trial  to  follow.  Some  of  the  foregoing  matters 
prompted  our  obiter  dicta  above  referred  to. 

The  refusal  of  the  trial  court  to  submit  to  the  jury  for 
consideration  the  testimony  with  respect  to  the  claims  of  plain- 
tiffs for  an  accounting  for  their  inherited  portion  of  the  net 
proceeds  of  the  sale  of  the  **Lco,"  **Boy,''  and  "Supple- 
ment" mines  was,  in  effect,  the  denial  of  a  trial  of  the  con- 
troverted facts  in  the  case,  and  it  was  therefore  error  to  re- 
fuse a  new  trial  on  motion.  For  such  error  the  said  order 
is  reversed  and  the  cause  remanded  for  a  trial  of  such  matters 
only.  The  judgment  will  stand  afSrmed  in  so  far  as  the 
defendant  is  required  to  account  to  plaintiffs  for  their  portion 
as  heirs  at  law  of  Patrick  Cunningham,  deceased,  of  the  net 
proceeds  of  the  sale  of  the  "Irish  Mag,"  "George  Washing- 
ton," "Old  Republican,"  "Angel,"  "Belflower,"  "Smog- 
ler,"  and  "Hattie  Manchester"  mines,  as  adjudged  without 
modification. 

The  cause  is  remanded  to  the  lower  court  for  the  trial  of 
the  controverted  questions  with  regard  to  the  "Leo,"  "Roy," 
and  "Supplement"  mines  only  as  a  partial  new  trial  in  such 
respect.  Consequently  the  cause  is  remanded,  with  instruc- 
tions that  the  lower  court  grant  to  the  plaintiffs  a  trial  of 
the  questions  and  matters  pertaining  to  the  "Leo,"  "Roy," 
and  "Supplement,"  and  when  the  result  of  said  partial  new 
trial  is  finally  reached,  and  a  final  accounting  of  the  whole 
matter  involved  is  thereby  determined,  to  enter  a  judgment 
in  accordance  with  the  truth  of  such  whole  account  as  the 
same  is  so  finally  determined. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 

As  to  reeord  of  mining  elaim  as  evidenee,  see  note  in  7  L.  B.  A. 
(N.  8.)  879. 
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[Civil  No.  1531.    FUed  May  10,  1918.] 
[172  Pac.  730.] 

MART  M.  COSTELLO,  as  Executrix  of  MARTIN  COS- 
TELLO, Deceased,  AppeUant,  v.  JOHN  GLBESON, 
Appellee. 

1.  Mines  and  Minerals  —  Creation  of  Tbust  —  Evidence  —  Partner- 

ship.— Evidence  held  insufficient  to  warrant  the  finding  by  the  trial 
court  that  defendant's  testator  held  one-half  of  a  mining  claim  in 
trust  for  an  alleged  partner,  or  that  he  held  other  mining  claims  in 
trust  for  the  alleged  partnership. 

2.  Trusts  —  Creation  of  Partnership  Trust  —  Evidence  Bequired. — 

Proof  of  a  consummated  partnership  which  would  have  the  effect 
of  establishing  a  trust  relation  ought  to  be  as  clear  and  satisfactory 
as  is  required  to  prove  the  trust  relation  direct. 

3.  Mines  and  Minerals — Partnership — Estabushment  of  Relation 

— Weight  and  Suppicienct  of  Evidence. — Evidence  held  insuffi- 
cient to  prove  the  establishment  of  the  partnership  relation. 

[As  to  what  constitutes  a  partnership,  see  note  in  115  Am.  St.  Sep. 
400.] 

4.  Mines  and  Minerals — Partnership — ^Dissolution  and  Accounting 

— Evidence. — Evidence  held  to  show  that  plaintiff  had  received  from 
defendant's  testator  a  return  of  the  money  he  claimed  he  had  paid 
into  the  partnership,  and  had  thereby  dissolved  the  partnership,  and 
abandoned  any  interest  therein,  if  one  existed,  and  that  the  alleged 
partnership  property  was  the  individual  property  of  defendant's  tes- 
tator. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.  Alfred  C.  Lockwood,  Judge.  Reversed 
and  remanded. 

Mr.  Joseph  Scott,  Mr.  Ben  Goodrich,  and  Itfessrs.  EUinwood 
&  Ross,  for  Appellant. 

Mr.  Eugene  S.  Ives  and  Mr.  Fred  Sutter,  for  Appellee. 

McALISTER,  J. — This  case  is  before  the  court  a  second 
time  upon  practically  the  same  pleadings,  evidence,  and 
judgment.     In  the  former  opinion  it  was  described  as: 

**An  equitable  action  prosecuted  by  John  Qleeson,  appellee, 
against  Mary  M.  CosteUo,  as  executrix  of  the  last  will  and 
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testament  of  Martin  Costello,  deceased,  appellant,  praying 
for  the  dissolution  of  an  alleged  partnership,  for  an  account- 
ing, and  for  an  order  directing  a  conveyance  to  John  Gleeson 
by  the  said  executrix  of  an  undivided  one-third  interest  in  the 
mining  claims  described  in  the  second  amended  complaint 
and  alleged  to  belong  to  the  partnership."  15  Ariz.  280, 
138  Pac.  544. 

The  judgment,  now  as  then,  decrees  the  existence  of  a  part^ 
nership,  and  adjudges  plaintiff,  Qleeson,  the  owner  of  a  one- 
third  interest  in  the  mining  claims  which  are  held  to  be  the 
property  of  such  partnership.  From  this  judgment,  together 
with  the  order  denying  defendant's  motion  for  a  new  trial, 
an  appeal  to  this  court  has  been  prosecuted.  The  case  was 
tried  by  the  court  without  a  jury,  and  findings  of  fact  full 
and  complete,  together  with  conclusions  of  law,  were  filed. 
Thirty-two  errors,  based  largely  on  the  findings,  have  been 
assigned,  but  we  discuss  only  those  deemed  vital  and  neces- 
sary to  a  correct  determination  of  the  issues  involved.  Inas- 
much as  the  pleadings  are  practically  the  same  as  in  the 
former  action,  there  is  no  necessity  for  restating  here  the  re- 
spective claims  of  the  parties  as  they  appear  in  the  third 
amended  complaint  and  the  second  amended  answer  upon 
which  the  case  was  tried  and  is  here  for  review.  The  executor 
of  Reilly's  estate  was  made  a  party  defendant  in  this  action, 
but  his  answer  contains  only  an  admission  of  Reilly's  death, 
and  the  appointment  and  qualification  of  his  executor,  to- 
gether with  an  allegation  denying  any  knowledge  or  informa- 
tion on  the  part  of  the  executor  relative  ta  the  facts  alleged 
in  the  third  amended  complaint  and  submitting  any  interest 
or  claim  which  Reilly's  estate  might  have  in  the  partnership 
to  the  consideration  of  the  court. 

It  appears  from  the  findings  that  in  December,  1901,  John 
Gleeson,  appellee,  one  James  Reilly,  and  Martin  Costello,  de- 
cedent of  appellant  herein,  agreed  to  form  a  partnership,  hav- 
ing for  its  object  the  owning,  working,  and  selling  of  four 
certain  contiguous  mining  claims,  situated  in  the  Turquoise 
mining  district,  Cochise  county,  Arizona,  to  wit,  the  San 
Francisco,  Fennard,  Batavia,  and  Mono.  By  the  terms  of 
this  agreement  it  was  provided  that  Gleeson  should  contrib- 
ute to  the  partnership  an  option  which  he  then  held,  and  on 
which  he  had  paid  $350  in  monthly  payments  of  $50  each, 
to  purchase  from  one  Patrick  Power,  for  $20,000,  within  18 
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months  from  May,  1901,  three  of  the  aforesaid  mining  claims, 
to-wit,  the  San  Francisco,  Pennard,  and  Batavia,  which  were 
valued  at  $40,000 ;  that  Reilly  and  Costello  should  contribute 
the  Mono  mining  claim,  which  was  valued  at  $20,000,  and  of 
which  they  were  then  the  owners,  but,  in  order  that  the  con- 
tributions of  the  three  partners  might  be  equal,  it  was  agreed 
that  Costello  and  Reilly  should  pay  the  $20,000  purchase  price 
called  for  by  Qleeson's  option  from  Patrick  Power,  less  the 
monthly  payments  already  made  by  Qleeson. 

Two  months  thereafter,  to  wit,  in  February,  1902,  at  a  con- 
ference of  the  three  partners,  on  the  suggestion  of  Reilly,  it 
was  decided  to  extend  the  scope  of  the  partnership  so  as  to 
embrace  a  large  number  of  other  mining  claims  in  the  Tur- 
quoise district,  in  which,  in  the  opinion  of  Gleeson,  Reilly, 
and  Costello,  the  mining  industry  was  then  looking  up.  At 
that  time  Costello  was  the  owner  of  over  $200,000  in  cash,  but 
was  indebted  to  Reilly  in  the  sum  of  $90,000,  and  John 
Gleeson,  on  that  day,  became  the  owner  of  four  promissory 
notes,  aggregating  $53,000,  secured  by  a  mortgage  on  certain 
mines  and  mining  claims  of  the  Copper  Belle  Mining  Com- 
pany. Gleeson  objected  at  first  to  Reilly 's  proposal  to  extend 
the  scope  of  the  partnership  by  the  purchase  of  other  claims 
upon  the  ground  that  he  had  not  the  means  to  enter  upon  such 
an  undertaking,  whereupon  Costello  agreed  to  advance  the 
money  for  him,  provided  he  would  transfer  to  Costello  the 
said  Copper  Belle  notes  as  security  for  Gleeson 's  contribu- 
tions, and  provided,  further,  that  title  to  all  the  claims  ac- 
quired should  be  taken  in  the  name  of  Costello,  and  so  held 
until  Qleeson  and  Reilly  should  contribute  their  share  of  the 
purchase  price  of  said  claims.  In  pursuance  of  this  arrange- 
ment. Gleeson  at  that  time  left  said  notes  with  Reilly,  repre- 
senting the  partnership,  *'as  security  for  his  obligation  to  con- 
tribute his  share  of  the  expenses  of  the  partnership." 

It  was  further  agreed  that  Gleeson,  being  a  man  of  experi- 
ence in  the  mining  industry,  should  contribute  his  knowledge 
and  experience  in  acquiriDg  such  claims  as  they  might  desire  ; 
that  Reilly,  who  was  an  attorney  at  law,  should  contribute  the 
legal  services  necessary  in  the  acquisition  and  disposition  of 
said  claims ;  and  that  Costello,  a  man  of  large  means,  should 
advance,  without  interest,  the  cash  necessary  to  purchase  said 
claims,  subject  to  reimbursement  by  Reilly  and  Gleeson  in 
proportion  to  their  one-third  interests.    In  pursuance  of  the 
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agreement  to  extend  its  scope,  the  partnership  purchased, 
between  1902  and  1908,  a  large  number  of  mining  claims 
in  the  Turquoise  district,  and  took  title  to  same  in  the  name 
of  Costello,  who  advanced  from  his  personal  funds  ^11  the 
money  therefor,  to  wit,  about  $80,000. 

Shortly  after  the  partnership  decided  to  increase  its  hold- 
ings, the  Power  option,  because  of  the  decrease  in  value  of 
mining  property  and  the  depressed  condition  of  the  mining 
industry  generally  in  the  Turquoise  district,  was  by  mutuiJ 
agreement  abandoned,  and  payments  stopped  thereon,  under 
the  belief  that  a  second  option  could  be  procured  later  on  at 
a  less  price ;  and  thereafter,  to- wit,  on  June  6,  1903,  an  option 
on  the  said  San  Francisco,  Fennard,  and  Batavia  mining 
claims  was  taken  from  Patrick  Power  by  the  partnership 
in  the  name  of  Costello,  which  option  was  thereafter  con- 
summated by  Costello 's  paying  the  purchase  price  of  the  said 
claims. 

In  August,  1903,  Gleeson,  Beilly,  and  Costello  formed  a 
corporation,  the  Costello  Copper  Company,  for  the  more 
convenient  handling  of  the  mining  claims  owned  by  the  part- 
nership. It  was  agreed  shortly  before  this  that  when  the 
partners  were  ready  to  begin  active  work  on  the  mines,  and 
Gleeson  and  Beilly  had  contributed  their  proportions  of  the 
purchase  price  of  the  said  claims,  Costello  should  deed  to  the 
corporation  all  the  mines  owned  by  the  partnership,  and  that 
John  Qleeson  should  have  the  management  of  the  affairs  of 
said  corporation,  at  a  salary  of  $250  per  month,  and  be  paid 
$60  per  month  for  the  use  of  his  teams  and  wagons.  The  Cos- 
tello Copper  Company,  however,  transacted  no  business  what- 
ever, and  none  of  the  claims  was  deeded  to  it,  but  Martin 
Costello  paid  for  all  assessment  work,  taxes,  and  the  expenses 
of  making  locations  and  procuring  patents. 

Litigation  arose  over  the  Copper  Belle  notes  not  many 
months  after  their  receipt  by  Qleeson,  who,  acting  upon  the 
advice  of  Reilly,  transferred  them  to  Martin  Costello  for  the 
purpose  of  making  more  sure  their  collection,  in  considera- 
tion of  the  sum  of  $25,000  and  other  mining  property  situ- 
ated near  Tombstone.  This  transfer,  while  ostensibly  evi- 
dencing a  sale  in  fact,  was,  in  reality,  a  wash  sale,  not  bona 
fide,  and  made  solely  for  the  purpose  of  enabling  Costello 
to  collect  the  notes ;  it  having  been  mutually  agreed  between 
Costello  and  Qleeson  that  when  they  were  collected  Costello 
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should  turn  the  proceeds  over  to  Qleeson,  the  real  owner  of 
the  notes. 

In  September,  1907,  Costello  granted  to  L.  W.  Powell,  rep- 
resentj^ng  the  Calumet  &  Arizona  Mining  Company,  an  option 
to  purchase  certain  of  the  partnership  mining  claims  for  the 
sum  of  $150,000,  to  be  paid  as  follows :  $15,000  down,  $35,000 
on  or  before  September  30,  1908,  and  $100,000  on  or  before 
March  30,  1909.  Qleeson  had  promised  Powell,  shortly  be- 
fore this,  while  Costello  was  in  Europe,  an  option  covering 
this  identical  property,  and  on  the  same  terms,  except  that 
he  required  no  payment  down,  whereas  Costello  demanded  a 
ten  per  cent  initial  payment  and  refused  to  sign  any  option 
which  did  not  contain  such  provision,  whereupon  Qleeson, 
desirous  that  the  sale  be  consummated,  guaranteed  said  L.  W. 
Powell,  representing  the  Calumet  &  Arizona  Mining  Com- 
pany, a  repayment  of  the  ten  per  cent  demanded  by  Costello 
in  case  said  option  was  not  completed,  and,  since  no  payments 
other  than  the  initial  one  of  $15,000  were  made  thereon,  the 
option  was  surrendered  and  Qleeson  forced  to  return. to  said 
company  $6,250,  but  the  agreement  to  return  this  initial 
payment  was  the  individual  obligation  of  Qleeson;  the  other 
parties  having  neither  consented  to  it  nor  ratified  it.  Qleeson 
was  very  active  in  the  negotiations  of  the  said  option  for  the 
reason  that  he  and  one  Douglas  Qray  were  interested  in  an 
option  on  which  L.  W.  Powell,  representing  the  Calumet  & 
Arizona  Mining  Company,  had  paid  them  $15,000,  and  he 
believed  that  if  the  option  on  the  partnership  property  was 
taken  by  the  Calumet  &  Arizona  Mining  Company  also,  it 
would  make  the  consummation  of  the  option  he  and  Qray 
were  interested  in  more  probable,  since  the  properties  cov- 
ered by  the  respective  options  were  located  in  the  same  dis- 
trict not  very  far  apart.  The  Calumet  &  Arizona  Mining 
Company,  however,  abandoned  its  option  by  failing  to  make 
the  second  payment  of  $35,000  due  September  30,  1908,  but 
thereafter,  to-wit,  on  December  16,  1908,  the  Copper  Queen 
Consolidated  Mining  Company  took  an  option  on  the  same 
property,  upon  which  Costello  received  about  that  date  the 
sum  of  $35,000,  and  on  June  21,  1909,  a  further  sum  of 
$57,500.  Thereafter  said  Copper  Queen  Consolidated  Mining 
Company  abandoned  said  option,  making  no  further  payments 
thereon. 

By  August,  1908,  the  suit  on  the  Copper  Belle  notes  had 
been  decided,  and  the  proceeds  were  ready  to  be  paid  over 
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to  Gleeson.  Reilly  wrote  Gleeson  on  August  8,  1908,  to  this 
eflPeet,  inclosing  a  statement  of  the  amount  due  Eeilly  by 
Gleeson  on  account  of  various  legal  services,  and  on  Septem- 
ber 13,  1908,  **  Gleeson  called  upon  Reilly  and  Costello  in 
Tombstone  for  the  purpose  of  settling  up  the  Copper  Belle 
transaction,  and  all  of  his  dealings  with  Reilly  and  Costello, 
and  repajring  the  said  Costello,  such  sums  as  were  due  him 
for  money  advanced  on  behalf  of  GleesOn's  interest  in  the 
partnership."  At  the  interview  which  the  three  partners 
then  had,  Reilly,  who  had  been  for  years  the  legal  advisei 
of  both  Gleeson  and  Costello  individually,  and  who  had  acted 
also  as  legal  adviser  for  the  partnership,  and  kept  a  record 
of  its  transactions,  produced  a  list  of  the  partnership  mining 
claims,  with  the  amounts  paid  for  each,  from  which  the  Casey 
claims,  to- wit,  the  Tin  Horn,  Hard  Up,  and  Head  Center, 
were  omitted,  and  to  this  Gleeson  objected.  Costello  then, 
for  the  first  time,  denied  that  either  Gleeson  or  the  partner- 
ship owned  any  interest  in  these  three  claims,  but  admitted 
the  existence  of  the  partnership  and  Gleeson 's  interest  as  to 
the  other  claims.  After  a  heated  controversy  between  Cos- 
tello and  Gleeson  as  to  whether  these  three  claims  belonged 
to  Costello  or  the  partnership,  Reilly  suggested  that,  inas- 
much as  the  money  due  in  a  few  days  under  the  option  to 
L.  W.  Powell,  representing  the  Calumet  &  Arizona  Mining 
Company,  was  more  than  sufficient  to  pay  all  moneys  advanced 
by  Costello,  it  was  not  necessary  that  Gleeson  repay  Costello 
for  his  advances  out  of  the  proceeds  of  the  Copper  Belle 
notes,  but  that  he  should  take  the  money  and  have  no  further 
dispute  over  the  matter,  and  everything  would  be  all  right. 
Realizing  that  the  title  to  the  mining  claim  stood  in  Costello 's 
name,  and  that  the  notes  had  been  transferred  to  him  also, 
and  fearing  that  if  he  did  not  accept  the  proceeds  of  the  notes 
as  suggested  by  Reilly  he  would  lose  both  his  money  and  his 
interest  in  the  property,  he  accepted  from  Costello,  without 
deducting  anything  for  his  contribution  to  the  partnership, 
the  money  due  him  on  the  Copper  Belle  notes,  less  the  amounts 
due  both  Costello  and  Reilly  on  account  of  individual  trans- 
actions, and  an  item  of  $11,549.19  due  Mrs.  Reilly.  Gleeson 
thereafter  executed  a  deed  in  favor  of  Martin  Costello  con- 
veying the  mines  deeded  by  the  latter  to  the  former  as  a 
part  of  the  consideration  for  the  pretended  sale  of  the  notes, 
and  offered  to  deliver  the  same  to  Costello,  but  he  refused 
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it,  as  did  his  executrix  when  the  offer  was  renewed  after  his 
death. 

The  interest  of  James  Beilly  in  and  to  the  assets  of  said 
copartnership  were  transferred  by  him  to  Costello  before  the 
former's  death,  which  occurred  June  8,  1909.  This  action 
was  filed  September  24,  1909,  and  Costello  died  September 
15,  1911. 

The  foregoing  gives  the  substance  of  the  court's  findings 
and  with  sufficient  particularity  for  the  purposes  of  this 
decision. 

The  assignments  of  error  in  the  main  revolve  around  the 
question  of  the  sufficiency  of  the  evidence  to  support:  First, 
the  finding  that  Qleeson,  Costello,  and  Reilly  entered  into  a 
partnership  agreement  in  December,  1901,  relating  to  the 
four  mining  claims,  San  Francisco,  Fennard,  Batavia,  and 
Mono ;  and,  second,  the  finding  that  the  scope  of  such  part- 
nership was  extended  in  February,  1902,  when  the  three  part- 
ners agreed  to  purchase  a  large  number  of  other  claims  in 
the  Turquoise  mining  district ;  and,  third,  the  further  finding 
that  Gleeson  did  not  relinquish  and  abandon  any  interest  he 
may  have  had  in  the  partnership  by  the  transaction  or  settle- 
ment of  September,  1908.  Appellant  contends,  first,  that 
the  evidence  is  not  sufficient  to  support  the  finding  that  a 
partnership  agreement  relating  to  the  three  Power  claims 
and  the  Mono  was  made  and  consummated,  for  the  reason  that 
there  is  nothing  in  the  record  to  show  that  Reilly  ever  owned 
one-half  of  the  Mono  claim  or  contributed  such  one-half  or 
any  other  thing  of  value  to  the  alleged  partnership.  Accord- 
ing to  Gleeson 's  allegations,  and  the  court's  findings,  the  assets 
of  the  partnership,  to  begin  with,  consisted  of  four  mining 
claims,  to-wit,  the  San  Francisco,  Fennard,  Batavia,  and 
Moiio,  valued,  for  partnership  purposes,  at  $60,000,  which 
were  contributed  by  Gleeson,  Reilly,  and  Costello  in  equal 
proportions.  Gleeson 's  contribution  of  $20,000  was  the  Power 
option,  of  which  he  was  then  the  owner,  and  upon  which  he 
had  paid  $350  in  monthly  installments  of  $50  each.  Reilly 's 
and  Costello  *s  contributions  were  one-half  each  of  the  remain- 
ing purchase  price  of  the  San  Francisco,  Fennard,  and  Bata- 
via claims,  which  was  $20,000,  less  the  payments  made  by 
Gleeson,  and  one-half  each  of  the  Mono  claim,  valued  at 
$20,000,  of  which  they  were  then  the  owners.  The  option 
contributed  by  Gleeson  gave  him  the  right  to  purchase  from 


Digitized  by  LjOOQIC 


May,  1918.]  Costello  v,  Glebson.  539 

Patrick  Power,  within  18  months  from  May,  1901,  for  $20,000, 
three  of  the  above-mentioned  claims,  to-wit,  the  San  Fran- 
cisco, Pennard,  and  Batavia.  This  option,  however,  was  per- 
mitted to  lapse  on  July  1,  1902,  but  a  new  one,  giving  the 
right  to  purchase  the  same  three  claims  for  $20,000,  was  pro- 
cured on  June  6,  1903,  in  the  name  of  Martin  Costello,  which 
option  was  exercised  November  6,  1904,  when  a  deed  convey- 
ing these  three  claims  to  Martin  Costello  was  executed  by 
Patrick  Power.  It  is  admitted  by  both  parties  that  the  pur- 
chase price  of  $20,000  for  the  three  claims  under  the  second 
Power  option  was  paid  by  Costello,  though  there  is  a  dis- 
agreement as  to  whether  he  was  credited  on  this  option  with 
the  installments  paid  by  Oleeson  on  the  first  one.  Whether 
one-half  of  this  amount,  however,  was  for  the  benefit  of  Beilly, 
does  not  appear.  The  record  title  to  the  Mono  claim,  as 
shown  by  stipulation  of  the  parties,  was  in  the  name  of 
Martin  Costello  in  December,  1901,  and  if  Reilly  was  the 
owner  and  contributor  of  a  one-half  interest  in  this  claim, 
such  facts  can  only  be  deduced  from  the  conversation  had 
between  Gleeson,  Costello,  and  Reilly  at  the  latter 's  oiBce  in 
Tombstone,  in  December,  1901,  when,  and  as  a  result  of  which, 
it  is  alleged  and  found,  the  partnership  agreement  was  en- 
tered into. 

Gleeson 's  version  of  the  conversation  is  as  follows: 
''There  was  a  conversation  between  Reilly,  Costello,  and 
myself  in  regard  to  the  mining  claims.  Goodbody,  O'Brien, 
Reilly,  Costello,  and  myself  were  present.  Judge  Reilly  says 
to  Costello,  'Well,  John  has  got  this  option  on  the  Power 
claim  for  $20,000,  and  we  got  the  Mono,  and  I  told  him  that 
we  would  pay  the  option,  and  we  would  put  the  Mono  and 
Power  claims  into  the  partnership,'  something  to  that  effect; 
Judge  Reilly  made  that  suggestion.  He  made  it  long  before 
this,  that  I  would  put  the  Power  option  and  they  would  put 
in  the  Mono  claim.  He  said  him  and  Martin  Costello  owned 
the  Mono  claim.  Martin  Costello  said,  'Yes,  all  right;  that 
will  be  all  right.'  I  can't  tell  you  all  of  the  conversation;  it 
was  so  long  ago." 

In  the  former  trial  of  this  case  Gleeson  testified : 
"Judge  Reilly  never  contributed  a  cent  that  I  know  of." 
Frank  O'Brien,  a  former  probate  judge  of  Cochise  county, 
who  had  come  to  Tombstone  from  the  mine  with  Gleeson,  and 
who  was  at  the  time  manager  of  the  Copper  Belle  store  and 
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working  under  Qleeson,  the  then  superintendent  of  the  Cop- 
per Belle  Mining  Company,  testified  that  in  the  conversation 
Reilly  said  to  Costello: 

**  John  has  got  this  bond  on  the  Power  property,  and  you 
have  got  the  Mono  claim;  he  wants  to  throw  it  in  together. 
He  wants  you  to  throw  in  the  Mono  with  the  Power  group 
and  make  one  claim  of  the  whole  property.  Bond  and  all. 
He  will  throw  in  his  share,  his  bond.  And  Reilly  said  to 
Qleeson,  'How  about  that,  John — ^is  that  all  right?'  Glee- 
son  said,  'Yes,'  and  then  he  turned  to  Martin  and  says,  'How 
about  it,  Jew;  how  about  it?'  and  Martin  says,  'Yes,  all  right; 
that  will  be  all  right'  That  is  about  all  the  conversation 
I  remember  in  respect  to  the  Power  and  Mono  claims." 

Prank  Qoodbody,  an  attorney  working  in  the  office  of  Judge 
Reilly  at  the  time,  does  not  state  whether  ReUly  used  the 
word  "we"  or  "you"  when  referring  to  the  owner  of  the 
Mono  claim,  but  testified: 

"The  Mono  claim  had  been  owned  by  Joe  Muheim,  in  Bis- 
bee,  and  there  was  a  tax  title  from  Mr.  Neale,  and  Mr.  Leaven- 
worth and  myself  assisted  Judge  Reilly  in  straightening  out 
that  title  and  giving  it  to  Costello.  That  was  done  in  Cos- 
tello's  name." 

Costello  purchased  the  Mono  in  1901,  a  short  time  before 
the  alleged  agreement,  at  a  tax  sale,  paying  for  it  only  a 
nominal  consideration,  and  at  the  trial  of  this  case  before 
Judge  Campbell,  in  1910,  he  testified: 

"Judge  Reilly  had  no  interest  in  the  Mono  whatever,  and 
was  never  interested  in  any  mining  claim  with  me." 

Judge  Reilly 's  letter  of  April  25,  1901,  to  J.  Henry  Work, 
an  attorney,  of  New  York,  inquiring  about  the  purchase  of 
the  Mono  by  Costello,  shows  very  clearly  that  the  latter 's 
statement  regarding  the  Mono  claim  was  true  at  that  time. 

Lee  0.  Woolery,  an  attorney  employed  in  Judge  Reilly 's 
office  at  various  times  between  1899  and  1908,  and  who  re- 
turned from  Indiana  in  June  of  the  latter  year  at  the  re- 
quest of  Judge  Reilly,  testified  as  follows: 

"A  few  weeks  before  Judge  Reilly  left  Tombstone  the  last 
time  [late  in  1908],  going  to  California,  he  told  me  in  his 
office  on  Fourth  street  that  he  brought  me  out  here  for  the 
reason  that  Costello  owned  a  number  of  mining  claims  in  the 
Turquoise  mining  district,  and  he  was  acting  as  attorney  for 
Costello,  and  that  John  Qleeson  had  a  mortgage  on  the  Copper 
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Belle  mines,  and  expected  to  get  the  mines  through  a  fore- 
closure proceeding,  but  they  did  not  get  it,  and  it  was  their 
intention  if  they  got  those  claims  to  organize  a  company  and 
deed  those  claims,  or  the  claims  owned  by  Costello  and  Glee- 
son,  to  the  Costello  Copper  Company,  or  a  corporation  owned 
by  them,  and  they  wanted  me  to  act  as  secretary  of  the  com- 
pany; that  is  the  reason  he  wanted  me  back  out  here." 

Any  knowledge  of  his  decedent's  interest  in  the  alleged 
partnership  is  disclaimed  in  the  answer  of  the  executor  of 
Eeilly's  estate,  a  party  defendant,  notwithstanding  there  is 
nothing  in  the  record  of  the  former  trial,  nor  in  this  one, 
to  show  that  if  Reilly  ever  owned  and  contributed,  either 
directly  or  indirectly,  a  one-half  interest  in  the  Mono  and  one- 
half  of  the  purchase  price  of  the  Power  claims,  as  testified 
to  by  appellee,  such  interest,  valued  then  for  partnership 
purposes  at  $20,000,  is  not  now  a  part  of  the  assets  of  his 
estate,  for  no  transfer  thereof  to  Costello  was  shown,  or 
attempted  to  be  shown,  in  substantiation  of  appellee's  allega- 
tion that  such  had  been  done. 

The  record  contains  no  evidence,  other  than  Gleeson's  state- 
ment, which  even  tends  to  prove  that  Costello  paid  one-half 
of  the  $20,000  for  the  San  Francisco,  Pennard,  and  Batavia 
claims,  for  the  benefit  of  Reilly,  or  that  Reilly  was  the  equi- 
table owner  of  a  one-half  interest  in  the  Mono  claim,  or  that 
he  contributed  such  interest  to  the  partnership.  And  we 
think  that  such  facts  are  not  established  by  appellee's  testi- 
mony that  Reilly,  in  a  conversation  held  ten  years  before, 
used  the  first  personal  pronoun  **we,"  meaning  Costello  and 
Reilly,  instead  of  the  second  personal  pronoun  **you,"  mean- 
ing Costello  alone,  in  the  expression  "we  got  the  Mono"  and 
"we  would  pay  the  options,"  and  "we  would  put  the  Mono 
and  Power  claims  into  the  partnership,"  to  which  Costello 
replied,  "Yes,  all  right;  that  will  be  all  right."  Especially 
is  this  true  in  view  of  appellee's  former  statement  that  "Judge 
Reilly  never  contributed  a  cent  that  I  know  of,"  and  Cos- 
tello's  testimony  that  "Judge  Reilly  had  no  interest  in  the 
Mono  whatever,  and  was  never  interested  in  any  mining 
claims  with  me."  Costello 's  reply,  "Yes,  all  right;  that  will 
be  all  right,"  even  though  it  be  held  to  be  an  admission  against 
interest,  and  given  the  fullest  weight  possible,  would  not  be 
sufficient  in  an  action  prosecuted  by  Reilly 's  executor  to 
deprive  Costello 's  estate  of  its  legal  title  to  any  part  of  the 
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mining  claims  which  Costello  purchased  with  his  own  funds. 
In  the  light  of  the  case  of  Costello  v.  Cunningham,  16  Ariz. 
447,  147  Pac.  701,  such  a  declaration,  standing  alone  or  taken 
in  connection  with  the  other  evidence  in  this  record,  would  not 
warrant  the  court  in  finding  that  Costello  held  one-half  of  the 
Mono  mining  claim  in  trust  for  Reilly  in  December,  1901,  nor 
that  he  held  it,  together  with  the  San  Francisco,  Fennard,  and 
Batavia  mining  claims,  in  trust  for  the  partnership,  after 
that  date.  As  said  by  this  court  in  the  Costello-Cunningham 
case: 

'*  These  statements  by  Costello  became  admissible  as  evi- 
dence only  because  they  were  made  by  him  against  his  interest. 
Clearly  such  statements,  when  given  the  most  favorable  effect 
to  the  plaintiffs,  are  simply  statements  to  the  effect  that  Cun- 
ningham owned  a  half  interest  with  Costello  in  mines  in  the 
Warren  mining  district,  and  that  Cunningham  was  a  partner 
with  Costello  in  mines  situate  in  that  mining  district.  Such 
statements  and  declarations,  standing  alone,  are  not  sufficient 
evidence  to  determine,  or  sufficient  evidence  of  its  nature 
to  warrant  the  court  in  finding  that  Costello  and  Cunningham 
acquired  mines  by  each  paying  an  equal  share  of  the  expend- 
itures laid  out  in  their  acquisition,  and  that  Costello  took  the 
record  title  thereto  ...  in  his  name  in  trust  for  the  use  and 
benefit  of  himself  and  his  co-owner,  Patrick  Cunningham. 
Such  statements  and  declarations  made  by  Costello  are  in- 
sufficient, standing  alone,  to  establish  the  trust  contended 
for.  Leathertvood  v.  Richardson,  11  Ariz.  278,  94  Pac.  1110. 
.  .  .  The  rule  requiring  the  evidence  to  be  clear  and  satis- 
factory is  especially  applicable  where  the  trust  is  attempted 
to  be  proved  by  parol  evidence,  as  well  as  when  it  is  sought 
to  convert  into  a  trustee  a  person  holding  the  title  to  prop- 
erty ostensibly  as  absolute  owner.  39  Cyc.  84,  85.  The  state- 
ments and  declarations  of  a  holder  of  the  record  title  of  mines, 
made  against  such  title,  can  affect  the  holder's  title  only  by 
way  of  working  an  estoppel.  Oral  statements  or  silence  could 
never  have  the  effect  to  pass  title  which  the  statute  expressly 
declares  shall  be  transferred  by  deed  only.  Hayes  v.  Liv- 
ingston, 34  Mich.  384,  22  Am.  Rep.  533 ;  Nims  v.  Sherman, 
43  Mich.  45,  4  N.  W.  434.  2049  Revised  Statutes  of  Arizona 
1913." 

A  consummated  partnership  which  would  have  the  effect 
of  establishing  in  Costello  the  trust  relation  regarding  these 
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claims  ought  to  be  proven  by  evidence  as  clear  and  satis- 
factory as  would  be  required  to  show  the  trust  relation  direct, 
without  the  intervention  of  a  partnership.  If,  therefore,  the 
evidence  be  considered  sufficient  to  substantiate  the  finding 
that  the  partnership  agreement  was  entered  into  in  Decem- 
ber, 1901,  as  alleged,  before  a  consummation  thereof  can  be 
made  to  appear,  it  must  be  shown  that  each  of  the  partners 
contributed  his  proportion  of  the  agreed  assets.  The  fact 
that  Gleeson  and  Costello  may  have  paid  their  proportions 
would  not  establish  a  partnership  composed  of  Gleeson,  Reilly, 
and  Costello,  with  each  contributing  property  valued  at 
$20,000,  when  there  is  no  showing  that  Reilly,  either  directly 
or  through  Costello,  paid  his.  **The  mere  agreement  to  form 
a  partnership  does  not,  in  itself,  create  a  partnership;  nor 
does  the  advancement  by  any  one  party  of  his  agreed  share 
of  the  capital.  The  entire  agreement  and  all  of  the  attend- 
ing circumstances  are  to  be  taken  into  consideration  in  deter- 
mining whether  a  partnership  was  actually  launched."  30 
Cyc.  357. 

The  court  has  found,  as  alleged  by  appellee,  that  a  supple- 
mental partnership,  extending  the  scope  of  the  original  one 
80  as  to  embrace  a  large  number  of  other  claims  in  the  Tur- 
quoise district,  was  entered  into  by  the  three  partners  in 
February,  1902.  This  is  an  important  finding,  which  has 
been  assigned  as  error  and  fully  argued  by  both  appellant 
and  appellee  in  their  very  exhaustive  briefs,  but  we  deem  a 
discussion  of  it  unnecessary,  in  view  of  the  transaction  of 
September,  1908,  as  it  is  termed  in  the  record,  and  the  con- 
struction which  must  be  placed  thereon.  Appellant  contends 
that  even  though  the  supplemental  agreement  was  entered 
into  and  the  claims  described  in  the  third  amended  complaint 
purchased  by  the  partnership  in  pursuance  thereof,  a  proper 
construction  of  the  transaction  or  settlement  of  September, 
1908,  will  establish  the  fact  that  appellee  by  that  act  with- 
drew any  contribution  he  may  have  made  to  the  partnership 
in  its  extended  scope,  and  that  the  effect  of  such  withdrawal 
was  to  dissolve  any  partnership  theretofore  existing,  thus  end- 
ing Gleeson 's  connection  with  the  partnership  and  leaving 
Costello  the  owner  of  the  equitable  as  well  as  the  legal  title 
of  all  claims  alleged  to  have  been  purchased  by  the  partner- 
ship. The  basis  for  this  position  is  found  in  paragraph  16 
of  appellee's  second  amended  answer,  which  reads  as  follows: 
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"Further  answering  said  third  amended  complaint,  this 
defendant  is  informed  and  believes  and  therefore  alleges  that 
if  any  partnership  or  trust  relation  ever  existed  between 
plaintiff  and  Martin  Costello,  deceased,  in  relation  to  any  of 
the  properties  described  in  said  complaint,  whether  as  alleged 
therein  or  otherwise,  which  this  defendant  does  not  admit, 
but,  on  information  and  belief,  denies,  such  partnership,  or 
trust,  was  fully  dissolved  and  terminated  during  or  about 
the  month  of  September,  1908,  at  which  time  a  full  and 
complete  accounting  and  settlement  of  the  affairs  of  said 
alleged  partnership  was  had  and  completed  between  plaintiff 
herein  and  Martin  Costello ;  that  at  said  time  plaintiff  herein 
voluntarily  withdrew  all  and  any  contributions  theretofore 
made  by  him  to  or  for  the  benefit  of  said  alleged  partnership 
and  received  full  payment  thereof  from  Martin  Costello ;  that 
in  and  by  said  accounting,  settlement,  and  payment,  plain- 
tiff herein  renounced  and  relinquished  all  and  every  alleged 
interest  or  claim  of  interest  in  or  to  any  of  the  properties 
mentioned  in  the  third  amended  complaint,  and  that  his 
alleged  interests  therein,  or  in  said  alleged  partnership  there- 
upon ceased  and  determined ;  that  plaintiff  thereupon  volun- 
tarily relinquished  all  of  said  properties  to  the  said  Costello, 
who  at  all  times  thereafter,  at  his  own  expense  and  risk  and 
without  any  cost  or  hazard  to  plaintiff  herein,  continued  to 
control  and  care  for  said  properties  in  the  purchase  of  which 
he  had  expended  approximately  $100,000  of  hii  personal 
funds;  that  having  thus  freed  himself  of  all  risk  or  hazard 
of  said  alleged  partnership  enterprise,  and  having  withdrawn 
all  of  his  alleged  contributions  thereto,  and  having  so  con- 
tinued without  risk  or  hazard  of  loss,  plaintiff  now  seeks  to 
participate  in  the  fruits  of  Costello 's  successful  handling  of 
said  properties,  all  of  which  was  attained  at  the  sole  risk 
and  by  the  sole  efforts  of  Costello,  and  at  his  sole  expense ; 
that  when  plaintiff  so  withdrew  his  alleged  contributions  to 
said  alleged  partnership,  said  alleged  partnership,  if  any 
there  was,  was  largely  indebted  to  Costello  for  moneys  ex- 
pended by  him  in  the  purchase  of  said  properties  and  in  per- 
fecting and  maintaining  the  titles  thereto,  no  part  of  which 
was  then  or  at  any  time  paid  by  plaintiff." 

In  order  that  the  transaction  or  settlement  of  1908  and 
its  relation  to  this  suit  may  appear,  a  brief  statement  of  the 
facts  of  the  case  of  Martin  Costello  v.  Copper  Belle  Mining 
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Company,  a  Corporation,  is  necessary.  In  February,  1904, 
Martin  Costello  filed  suit  in  the  territorial  district  court  at 
Tombstone  against  the  Copper  Belle  Mining  Company,  a 
corporation,  on  four  certain  promissory  notes  aggregating 
$53,000  and  executed  under  date  of  February  4,  1902,  by  the 
said  Copper  Belle  Mining  Company  in  favor  of  John  Gleeson, 
each  in  the  principal  sum  of  $13,250,  and  bearing  interest 
at  the  rate  of  three  per  cent  per  annum,  interest  payable 
annually.  These  notes  matured  one  each  year  for  the  years 
1906,  1907,  1908,  and  1909,  respectively,  and  their  payment 
was  secured  by  a  mortgage  on  ten  mining  claims  of  the  said 
Copper  Belle  Mining  Company  located  in  the  Turquoise  min- 
ing district.  It  was  further  alleged  that  in  July,  1902,  and 
before  any  of  said  notes  became  due,  John  Gleeson,  for  a 
valuable  consideration,  assigned  and  delivered  them  to  Martin 
Costello,  who  then  became  and  thereafter  remained  the  owner 
and  holder  of  said  notes,  together  with  the  mortgage  securing 
their  payment.  The  Copper  Belle  Mining  Company  answered 
by  denying,  among  other  things,  that  Costello  was  the  owner 
and  holder  of  said  notes  and  mortgage,  or  that  he  was  the 
real  party  in  interest,  or  that  Gleeson  ever  indorsed  or  de- 
livered said  notes  to  Costello,  and  alleged  a  lack  of  con- 
sideration for  the  notes.  Gleeson,  who  was  made  a  party 
defendant  on  motion  of  the  Copper  Belle  Mining  Company, 
admitted  in  his  answer  the  making  of  a  certain  agreement 
which  the  said  company  had  pleaded  also  as  a  defense,  and 
which  would  probably  have  been  good  against  him  as  plaintiff 
in  the  case,  but  denied  that  Costello  had  any  knowledge  of 
^aid  agreement  when  the  sale  was  made  and  the  notes  deliv- 
ered. So,  whether  the  sale  of  these  notes  by  Gleeson  to  Cos- 
tello was  bona  fide  or  merely  simulated — done  for  the  purpose 
of  enabling  Costello,  as  a  bona  fide  purchaser  for  value  with- 
out notice,  to  do  for  Gleeson  what  he  probably  could  not  do 
for  himself — was  the  pivotal  point  in  the  case.  Gleeson  tes- 
tified that  Costello  paid  him  $25,000  in  cash,  and  conveyed 
to  him  certain  mining  claims  near  Tombstone  as  consideration 
for  the  notes.  Costello 's  testimony  was  to  the  same  effect. 
And  the  trial  court  finally  decided  that  Costello  was  a  bona 
fide  purchaser  of  the  notes,  and  on  July  29,  1908,  gave  him 
judgment  for  the  amount  due  on  them,  to-wit,  $63,659.32,  and 
ordered  foreclosure  of  the  mortgage.  This  judgment  was 
satisfied  of  record  by  Costello  on  August  28, 1908. 
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In  addition  to  the  foregoing  facts  concerning  the  Copper 
Belle  suit,  it  was  farther  established  in  this  case  that  on 
August  8,  1908,  following  the  rendition  of  the  Copper  Belle 
judgment,  Reilly,  who  was  then  and  had  been  for  many  years 
the  legal  adviser  of  both  Costello  and  Qleeson  in  their  indi- 
vidual capacities,  wrote  the  latter  informing  him  of  the  result 
of  the  case,  and  inclosed  a  statement  of  his  account  with  Cosr- 
tello  and  Qleeson  for  legal  services  in  reference  to  mortgages 
and  suits  concerning  the  Copper  Belle  mining  claims.  On 
September  13th,  thereafter,  Gleeson  called  upon  Costello  and 
Reilly  at  the  latter 's  ofl&ce  in  Tombstone  for  the  purpose  of 
settling  up  the  Copper  Belle  transaction,  and  in  consequence 
of  the  settlement  reached  at  this  time  Costello  accounted  to 
Gleeson  for  the  full  amount  of  the  Copper  Belle  judgment, 
to-wit,  $63,659.32,  by  giving  Gleeson  a  check  for  $33,659.32, 
and  paying,  at  the  request  of  the  latter,  $11,257.70  to  Judge 
James  Beilly,  $11,549.19  to  Mrs.  James  Reilly,  and  retaining 
for  himself  $7,423.16  in  repayment  of  a  loan  he  had  previously 
made  Gleeson.  In  the  statement  inclosed  in  Reilly  *s  letter 
to  Gleeson  there  is  an  item  of  $10,000  for  legal  services  in 
the  Copper  Belle  and  other  litigation,  which  amount  was  in- 
cluded in  the  $11,257.70  paid  Judge  Reilly  by  Costello  at 
Gleeson 's  request.  It  was  further  shown  that  within  14  dajrs 
from  the  time  Costello  paid  Gleeson  by  checks  the  $25,000 
cash  consideration  for  the  notes,  which  was  on  January  12, 
1903,  this  entire  amount  was  returned  to  him  by  Gleeson 
through  Reilly  acting  as  the  agent  of  both  parties.  And  the 
trial  court,  notwithstanding  the  contrary  result  reached  years 
before  in  the  Costello-Copper  Belle  Mining  Company  case, 
acting  principally  upon  the  foregoing  facts,  came  to  the  con- 
clusion, and  we  think  very  properly  so,  that  the  sale  of  the 
notes  to  Costello  by  Gleeson  was  not  bona  fide,  but  only  simu- 
lated— done  for  the  specific  purpose  of  enabling  Costello  to 
do  for  Gleeson  what  he  probably  could  not  do  for  himself, 
viz.,  collect  the  notes.  And  Costello 's  act  in  returning  to 
Gleeson  the  proceeds  of  the  notes  is  found  by  the  court  to 
have  been  in  accordance  with  the  understanding  had  between 
them  at  the  time  the  simulated  sale  was  agreed  upon  that 
immediately  after  the  collection  of  the  notes  by  Costello  he 
would  turn  over  to  Gleeson,  their  rightful  owner,  the  entire 
proceeds  thereof. 
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Although  the  notes  were  actually  transferred  to  Costello 
on  July  2,  3902,  **for  the  purpose  of  making  more  sure  their 
collection,"  and  though  the  proceeds  thereof  after  collection 
were  turned  over  to  Gleeson  in  September,  1908,  yet,  during 
all  this  time  and  for  six  months  prior  thereto,  as  appears  from 
the  findings,  they  were  performing  an  important,  though 
separate  and  distinct,  function,  in  connection  with  the  part- 
nership. This  is  shown  by  the  fact  that  in  February,  1902, 
when  the  three  partners  decided  to  extend  the  scope  of  the 
partnership,  Gleeson  was  without  means  to  embark  upon  such 
an  enterprise,  and  Costello,  upon  the  suggestion  of  Reilly, 
agreed  to  advance  for  him  his  one-third  of  the  cost  thereof, 
but  upon  two  conditions,  viz.:  First,  that  Gleeson  would 
transfer  to  him,  as  security  for  such  advances,  the  Copper 
Belle  notes  which  had  that  day  come  into  Gleeson 's  posses- 
sion as  owner;  and  second,  that  title  to  all  claims  acquired 
should  be  taken  in  his  name  and  so  held  until  Gleeson  and 
Reilly  should  repay  him  their  share  of  the  purchase  price  of 
said  claims.  In  accordance  with  this  agreement,  as  found 
by  the  court,  Gleeson  at  that  time  "left  the  Copper  Belle  notes 
in  the  possession  of  Beilly,  representing  the  partnership,  as 
security  for  his  obligation  to  contribute  his  share  of  the  ex- 
penses of  the  partnership,"  and  in  pursuance  of  this  arrange- 
ment, during  the  succeeding  six  years,  the  partnership  pur- 
chased a  large  number  of  mining  claims,  and  took  title  to  them 
in  the  name  of  Costello,  who  advanced  from  his  personal  funds 
in  purchase  price,  assessment  work,  taxes,  and  the  procuring 
of  patents  to  a  number  of  the  claims,  nearly  $100,000,  which 
was  in  addition  to  the  $20,000  he  had  paid  for  the  Power 
claims.  When,  therefore,  Gleeson  called  on  Costello  and 
Reilly  in  September,  1908,  for  the  purpose  of  settling  up  the 
Copper  Belle  transaction,  and,  as  found  by  the  court,  ''for 
repaying  Costello  such  sums  as  were  due  him  for  money 
advanced  on  behalf  of  Gleeson 's  interest  in  the  partnership," 
the  amount  due  Costello  because  of  such  advances  was  one* 
third  of  approximately  $100,000,  or  more  than  $30,000.  And 
notwithstanding  it  was  Gleeson 's  intention  at  that  time  to  re- 
pay Costello  out  of  the  proceeds  of  these  notes,  and  although 
there  was  no  other  source  from  which  he  could  procure  funds 
for  this  purpose,  the  fact  remains  that  he  accepted  the  full 
amount  of  the  judgment,  and  used  no  part  of  it  to  reimburse 
Costello^  and,  because  of  such  aceeptanee  and  failure  to  repay. 
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the  latter  was  left  without  even  security  for  the  very  advances 
he  had  agreed  to  make  only  upon  a  promise  of  security,  and 
which  in  fact  were  only  made  after  such  security  had  been 
"left  in  the  possession  of  Beilly,  representing  the  partner- 
'  ship." 

Such  action  on  the  part  of  Gleeson,  appellant  contends, 
in  reality  constituted  a  withdrawal  from  the  alleged  part- 
nership of  any  contributions  he  had  made  thereto,  and  should 
be  construed  as  having  effected  a  termination  of  any  partner- 
ship agreement  theretofore  existing,  as  well  as  a  relinquish- 
ment to  Costello  of  any  interest  or  claim  Gleeson  may  have 
had  in  the  properties  belonging  to  the  partnership  before  its 
dissolution.  The  terms  of  the  agreement  extending  the  scope 
of  the  partnership  made  it  the  duty  of  Gleeson  to  transfer 
the  notes  to  Costello  as  security,  but  instead  of  transferring 
them  to  him  individually,  as  the  agreement  required,  he 
*'left  them  in  the  possession  of  Reilly,  representing  the  part- 
nership, as  security  for  his  obligation  to  contribute  his  share 
of  the  expenses  of  the  partnership."  And  this  deposit  with 
the  partnership,  Reilly  being  merely  its  representative  for 
this  purpose,  appears  to  have  been  accepted  by  Costello  as  a 
sufficient  compliance  with  the  agreement  to  transfer  to  him. 
It  is  true,  however,  that  for  the  purpose  of  making  a  pre- 
tended sale  appear  as  an  actual  one,  and  thus  render  more 
probable  the  collection  of  the  notes,  Gleeson  transferred  them 
to  Costello  in  July,  1902,  but  such  transfer  was  in  no  way 
connected  with,  nor. in  furtherance  of,  the  service  the  notes 
were  then  performing  of  securing  Costello,  and  since  the  sale 
of  the  notes  was  a  mere  pretense  and  a  sham,  the  transfer 
of  them  in  aid  of  such  an  act  should  be  regarded  likewise. 
If,  therefore,  the  finding  that  the  notes  in  the  possession  of 
the  partnership  were  serving  as  a  guarantee  be  accepted  as 
true,  it  follows  necessarily  that  while  thus  engaged  they  were 
beyond  Gleeson 's  control  and  so  closely  connected  with  the 
contribution  they  were  then,  and  for  years  had  been,  respon- 
sible for  that  an  acceptance  at  that  time  of  their  proceeds  by 
him  was  in  reality  a  withdrawal  from  the  partnership,  which 
resulted  in  its  termination  and  in  the  relinquishment  of  his 
interest  in  the  property  which  it  had  owned  to  Costello,  unless 
at  the  time  there  was  an  agreement,  as  Gleeson  testified  there 
was,  by  which  he  was  permitted  to  **take  down"  the  money 
and  retain  his  interest  as  well  by  paying  for  it  in  another  way. 
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The  agreement  referred  to  by  Gleeson  appears  in  the  follow- 
ing examination  of  him  by  the  court : 

"Q.  How  was  Mr.  Costello  to  be  repaid  for  the  money  he 
had  advanced  1  A.  He  had  those  Copper  Belle  notes  of  mine. 
Q.  Then  how  were  you  to  pay  him  for  what  he  had  put  up 
on  this  property,  if  you  get  all  your  money  back  for  the  Cop- 
per Belle  notes  T  A.  I  had  to  take  it  back.  He  could  have 
said  he  didn't  owe  me  anything;  that  there  was  nothing  com- 
ing. Q.  How  was  thatf  A.  I  had  to  take  that.  He  could 
have  said  there  was  no  money.  There  was  enough  money 
coming  from  the  G.  &  A.  to  pay  my  interest  outside  of  that. 
Q.  He  agreed  to  get  this  money  from  the  C.  &  A.  t  A.  Yes, 
sir ;  that  is  the  reason  I  took  it  down.  Q.  Now,  in  regard  to 
your  interest  in  the  corporation  that  you  were  to  have,  were 
you  to  pay  for  that  interest  in  the  corporation?  A.  Sure, 
the  money  was  up  all  the  time.  Q.  That  is  to  say,  that  Cos- 
tello agreed  that  you  could  take  down  your  money,  and  he 
would  take  a  chance  on  the  C.  &  A.  making  this  payment? 
A.  I  don't  see  that  he  took  any  chances.  Q.  Well,  he  cer- 
tainly did,  since  it  was  never  paid.  A.  I  said  that  I  took  it 
down —  Q.  You  what?  A.  I  said  I  took  it  down.  Judge 
Reilly  said,  'Call  this  Copper  Belle  transaction  off.  There  is 
money  enough  coming  from  the  C.  &  A.  to  pay  it  all.  We 
will  all  get  money.'  I  said,  'I  don't  want  to  call  it  off';  and 
Costello  said,  *I  never  considered  you  an  owner  in  the  two 
claims  and  a  half  of  the  Casey,'  that  is  why  I  took  it  down. 
I  had  nothing  to  show  I  had  claims,  I  had  money,  or  any- 
thing else." 

It  does  not  appear  just  how  Reilly 's  suggestion  that  the 
Copper  Belle  transaction  be  called  off  could  have  furnished 
a  reason  for  Gleeson 's  ''taking  down  the  money,"  since  it 
has  been  established  that  there  was  no  sale  of  the  Copper  Belle 
notes  to  "be  called  off,"  and  that  Gleeson  returned  to  Cos- 
tello within  14  days  after  its  receipt  the  $25,000  "pretended" 
consideration  for  the  notes.  Such  transaction  could  have  been 
"called  off"  only  if  the  testimony  given  by  Gleeson  at  the 
first  trial  of  this  case  had  been  true,  namely,  "I  put  up  $25,000 
to  pay  for  my  part  of  the  mines,  but  when  they  called  the 
transfer  of  the  Copper  Belle  notes  off,  why,  of  course,  I  got 
that  money  back."  While  the  second  part  of  Reilly 's  sug- 
gestion, "there  is  enough  money  coming  from  the  C.  &  A.  to 
pay  it  all,"  seems  to  have  been  offered  as  an  excuse  for  call- 
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ing  off  the  Ckjpper  Belle  transaction — ^an  impossible  thing 
under  the  circumstances — yet  Gleeson  gives  it,  supplemented 
by  the  statement  that  Gostello  agreed  to  it,  as  one  of  his  rea- 
sons for  ** taking  down  the  money."  When  Reilly  and 
Gleeson  referred  to  the  *' money  coming  from  the  C.  &  A./' 
they  meant  the  $35,000  due  September  30,  1908,  and  the 
$100,000  due  March  30,  1909,  on  the  option  held  by  the  Calu- 
met &  Arizona  Mining  Company  on  the  Casey  claims,  to-wit, 
the  Tin  Horn,  Hard  Up,  and  Head  Center — three  of  the  most 
valuable  claims  owned  by  the  partnership — ^and  two  others 
known  as  the  Black  Hawk  and  the  Smile  of  Fortune.  The 
$35,000  was  not  paid,  however,  and  the  option  lapsed  on 
September  30,  1908. 

Gleeson 's  other  reason  for  taking  down  the  money  is  found 
in  the  remark  he  attributes  to  Costello,  ^'I  never  considered 
you  an  owner  in  the  two  claims  and  a  half  of  the  Casey,'' 
irtiich,  according  to  Gleeson,  caused  him  to  fear  that,  unless 
he  did  take  the  money,  he  might  lose  both  his  interest  in  the 
claims  and  the  proceeds  of  the  notes,  inasmuch  as  he  had  noth- 
ing to  show  that  he  owned  either.  Testifying  further  on  this 
point,  Gleeson  stated  that  when  they  were  trying  to  settle  the 
Copper  Belle  matter  in  September,  1908,  Costello  denied  sev- 
eral times  that  either  Gleeson  or  the  partnership  owned  any 
interest  in  the  Casey  claims,  giving  as  his  reason  the  fact  that 
he  had  a  mortgage  on  them  before  he  and  Gleeson  went  in 
together.  After  the  last  denial  and  some  argument  follow- 
ing it,  they  both  became  angry,  whereupon  Gleeson  said,  "Give 
me  that  money,"  to  which  Costello  replied,  "Don't  get  mad 
about  it;  you  are  all  right;  you  can  have  your  interest  in 
the  other  claims."  Gleeson  replied,  "By  (Jod,  I  will  have  it 
all  or  nothing;  give  me  that  money."  Then  it  was  that 
Gleeson  accepted  the  money,  to-wit,  $33,659.32,  the  balance 
coming  to  him  after  others  had  been  paid  at  his  request  the 
amounts  due  them. 

The  court  finds  that  Gleeson,  in  taking  the  money,  acted 
upon  Reilly 's  suggestion — ^really  accepted  his  proposition — 
that  since  there  was  enough^  money  due  in  a  few  days  under 
the  C.  &  A.  option  to  more  than  pay  all  moneys  advanced 
by  Costello,  "it  was  not  necessary  that  the  said  John  Gleeson 
repay  Costello  for  his  advances  out  of  the  proceeds  of  the 
Copper  Belle  notes,  and  that  it  was  best  for  Gleeson  to  take 
all  of  the  proceeds  of  such  notes,  and  have  no  further  dis- 
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pute  over  the  matter,  and  that  everything  would  be  all  right/' 
According  to  Gleeson's  reply,  "Yes,  sir;  that  is  the  reason 
I  took  it  down,"  to  the  court's  question,  **He  agreed  to  get 
his  money  from  the  C.  &  A.t"  this  arrangement  was  satis- 
factory to  Costello,  but  evidently  the  court  was  not  convinced 
on  this  point,  for  there  is  no  finding  that  Costello  did  agree 
to  it.  And  in  view  of  the  other  reason  given  by  Gleeson,  that 
he  **took  down  the  money"  because  Costello  denied  his  inter- 
est in  the  Casey  claims  on  which  the  "money  coming  from 
the  C.  &  A."  would  be  due  in  a  few  days,  it  is  not  apparent 
how  such  a  finding  could  have  been  made.  Gleeson  did  not 
testify  that  Costello  indicated  his  consent  by  any  spoken  word, 
but  declared  that  he  "was  right  there"  when  Eeilly  made  his 
suggestion.  Costello  *s  continued  denial,  however,  of  Glee- 
son's  interest  in  the  Casey  claims  in  the  presence  of  both 
Gleeson  and  Beilly  rendered  it  unnecessary  for  him  to  object 
in  specific  terms  to  Reilly 's  suggestion  in  order  that  his  silence 
might  not  imply  an  agreement  by  him  to  take  the  risk  of 
getting  his  money  from  the  C.  &  A.  In  fact,  it  is  clear  that 
Costello  would  not  have  agreed  to  repay  himself  out  of  the 
purchase  price  of  mines  he  was  at  that  very  moment  claiming 
to  be  his  own  individual  property,  for  advances  he  had  made 
in  Gleeson 's  behalf.  For  him  to  have  done  so  under  the 
circumstances  would  have  been  the  equivalent  of  promising 
to  make  Gleeson  a  present  of  a  one-third  interest  in  the  part- 
nership. 

It  may  be,  as  the  findings  state,  that  Gleeson  at  the  time 
he  accepted  the  money  did  not  intend  to  abandon  his  interest 
in  the  mining  claims  belonging  to  the  partnership.  Never- 
theless his  act  in  accepting  the  proceeds  of  the  notes,  which 
all  these  years  had  been  the  foundation  stone  upon  which  his 
interest  in  the  extended  partnership  rested,  without  making 
any  arrangement  whatever  for  paying  his  proportion  or  fur- 
nishing other  security  therefor,  shows  conclusively  the  aban- 
donment by  him  of  his  interest  in  the  partnership  property, 
regardless  of  his  intention.  His  statement,  as  Costello  handed 
him  the  check,  that  he  would  fight  for  this  property  as  long 
as  he  lived,  in  view  of  his  act,  is  unavailing,  for  "actions 
speak  louder  than  words."  That  title  to  the  claims  stood  in 
the  name  of  Costello,  as  agreed  in  the  beginning,  that  the 
Copper  Belle  notes  had  been  transferred  to  him  in  further- 
ance of  a  sham  sale,  together  with  the  fact  that  he  denied 
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Oleeson's  interest  in  the  Casey  claims  while  admitting  it  in 
all  the  others,  might  have  justified  Gleeson  in  withdrawing 
his  security  in  its  converted  form  as  a  matter  of  business 
precaution,  upon  the  theory  of  the  old  saying  that  *'a  bird  in 
the  hand  is  worth  two  in  the  bush";  but  we  are  acquainted 
with  no  principle  of  law  or  justice  which  would  permit  him 
to  withdraw  his  entire  contribution  because  of  the  fear  of 
losing  both  his  interest  and  his  money  and  afterward  recover 
in  an  equitable  action  the  very  interest  which  the  money  with- 
drawn was  supposed  to  pay  for.  He  cannot  eat  his  cake  and 
have  it  too.  This  principle  is  so  plain  that  the  citation  of 
authorities  is  unnecessary. 

We  conclude,  therefore,  that  if  a  partnership  did  exist, 
as  alleged,  it  was  terminated  in  September,  1908,  by  Gleeson 's 
acceptance  of  the  proceeds  of  the  Copper  Belle  notes,  which 
really  amounted  to  a  withdrawal  of  his  interest,  since  no 
arrangement  whatever  was  then  made  by  him  either  to  pay 
his  contribution  or  further  guarantee  it.  By  such  action, 
Gleeson  necessarily  relinquished  any  interest  he  may  have 
owned  in  the  partnership  mining  claims  to  Costello,  who, 
having  paid  from  his  own  personal  funds  the  entire  expense 
thereof,  approximately  $115,000,  thereby  became  the  owner 
of  the  equitable  as  well  as  the  legal  title  to  said  mining  claims. 

The  judgment  is  reversed  and  the  case  remanded,  with 
direction  to  the  superior  court  to  enter  judgment  in  favor 
of  appellant,  declaring  her,  as  the  executrix  of  the  last  will 
and  testament  of  Martin  Costello,  deceased,  to  be  the  owner 
of  the  mines  and  mining  claims  described  in  the  third  amended 
complaint,  together  with  costs. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 

N.  B.— Judge  CUNNINGHAM  being  disqualified  and  an- 
nouncing his  disqualification  in  open  court,  the  remaining 
judges,  under  section  3  of  article  6  of  the  Constitution,  called 
in  Hon.  A.  G.  McALISTER,  Judge  of  the  Superior  Court 
of  the  state  of  Arizona,  in  and  for  the  county  of  Graham, 
to  sit  with  them  in  the  hearing  of  this  cause. 
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[Civil  No.  1618.    PUed  June  15,  IWS,] 
[173  Pac.  880.] 

WILLIAM    A.    MOORE,    AppeUant,    v.    WILLIAM    A. 
MOODT,  Appellee. 

1.  PxTBLio  Lands— "OoNSTRucnvB  Possession." — ^Possession  of  such  part 

of  unsurveyed  public  lands  within  the  boundaries  of  an  appropriator's 
elaim  as  are  not  actually  used  by  him  is  "constructive." 

[As  to  rights  of  preseriptors,  see  note  in  87  Am.  Dec.  132.] 

2.  Property — Constbuctive  Possession. — Constructive  possession  unless 

founded  upon  a  legal  right  is  inferior  to  actual  possession. 

3.  Public  Lands — ^Actual  Peaceable  Possession — ^Bights  of  Sbttleb. 

Bevised  Statutes  of  1913,  paragraphs  4717,  4718,  as  to  acquiring  title 
to  public  lands  and  as  to  distinctly  marking  boundaries  of  claim.^ 
protect  a  prior  settler  on  unsurveyed  public  lands  in  his  actual 
peaceable  possession  without  regard  to  monuments  or  record  notices, 
for  the  reason  that  prior  settlement  gives  prior  right,  and  actual 
possession  gives  actual  notice  of  the  extent  of  such  right. 

4.  Public  Lands — Appropriation — Priority.— Bevised  Statutes  of  1913, 

paragraphs  4717,  4718,  protect  the  prior  claimant's  peaceable  posses- 
sion of  unsurveyed  public  lands  to  the  extent  of  the  boundaries  as 
marked  by  him  not  including  more  than  160  acres  against  all  persons 
having  actual  knowledge  of  marked  boundaries  or  constructive  notice 
thereof  from  filed  record  notice. 
6.  Public  Lands  —  Appropriation  of  Unsurveyed  Lands  —  Becords. — 
Monuments  showing  boundaries  of  claim  of  an  appropriator  of  un- 
surveyed publie  lands  control  calls  of  description  in  filed  record 
notice  where  description  in  notice  does  not  agree  with  monuments. 

6.  Evidence — Admissions  by  Agent  as  to  Boundaries. — Statement  of 

plaintiff's  herder  as  to  boundary  of  plaintiff's  claim  to  unsurveyed 
public  lands  would  not  bind  plaintiff  as  against  defendant,  a  subse- 
quent appropriator,  who  had  actual  knowledge  of  extent  of  plaintiff's 
claim. 

7.  PuBUc  Lands — 'Notice  of  Claim — Bight  of  Subsequent  Appropri- 

ator.— Erroneous  description  in  recorded  notice  of  claim  to  unsur- 
veyed public  lands  would  not  bind  plaintiff  appropriator  as  to 
defendant  subsequent  appropriator,  who  had  actual  knowledge  of 
extent  of  plaintiff's  claim. 

8.  Public  Lands — Claim  —  Appropriation  —  Abandonment. — ^That  an 

appropriator  of  unsurveyed  public  lands  caused  a  corral  and  a  house 
to  be  torn  down  and  removed  may  be  denominated  an  act  of 
dominion  as  well  as  an  act  of  abandonment. 
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APPEAL  from  «  judgment  of  the  Superior  Court  of  the 
countj  of  Oraham.    A.  G.  McAlister,  Judge.    Affirmed. 

STATEMENT  OF  FACTS  BY  THE  OOUBT. 

The  defendants,  William  A.  Moore,  Andrew  Brimhallt 
Evans  Coleman  and  Thomas  Hundley  are  sued  to  quiet  title 
to  a  portion  of  unsurveyed  public  land  in  Graham  county, 
alleged  to  be  held  by  plaintiff  by  right  of  possession,  pursuant 
to  paragraph  4717,  Bevised  Statutes  of  Arizona,  of  1913. 
The  defendants  Moore  and  Brimhall  assert  a  right  to  posses- 
sion of  a  portion  of  plaintiff's  claim  by  reason  of  having  lo- 
cated and  occupied  a  similar  claim  by  reason  of  a  full  com- 
pliance with  the  provisions  of  said  paragraph  4717,  Bevised 
Statutes  of  Arizona  of  1913.  The  other  defendants  disclaim 
any  interest.  An  undefined  portion  of  defendant  Moore's 
possessory  claim  conflicts  with  plaintiff's  possessory  claim. 
The  plaintiff's  rights  date  from  the  years  1908  and  1911,  and 
defendant  Moore's  asserted  rights  date  from  June,  1916. 

The  cause  was  tried  to  the  court  without  a  jury.  The  court 
made  and  filed  findings  of  fact,  and  rendered  judgment  for 
the  plaintiff  for  the  reason  that  the  plaintiff  has  had  the 
possession  of  the  premises  claimed  by  him  since  April,  1911, 
by  reason  of  the  marking  of  the  boundaries  of  his  claim  on 
the  ground  and  the  written  notice,  made  under  oath,  filed 
and  recorded,  of  which  defendants  have  had  actual' notice. 
From  the  judgment  the  defendant  William  A.  Moore  alone 
appeals. 

Mr.  Lyman  H.  Hays,  for  Appellant 

Mr.  W.  B.  Chambers  and  Messrs.  Stratton  &  Lynch,  for 
Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Facts  as  Above).— 
The  first  case  decided  by  the  supreme  court  of  the  territory 
of  Arizona,  Davis  v.  Simmons,  1  Ariz.  25,  25  Pac.  535,  de- 
cided at  the  January,  1866,  term,  gives  to  the  settler  upon 
unsurveyed  public  lands  first  in  time  first  in  right  of  posses- 
sion. The  natural  justice  of  that  proposition  cannot  be  ques- 
tioned. The  proposition  that  priority  of  appropriation  of 
the  unsurveyed  public  lands  by  settlement  gives  priority  of 
right  to  the  premises  appropriated  is  settled  law  in  this  state. 
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The  plaintiff,  W.  A.  Moody,  had,  under  the  e^denee,  the 
actual  possession  of  a  portion  of  the  premises  claimed.  He 
had  made  improvements  thereon,  consisting  of  houses  and 
corrals  for  goats,  and  actually  used  a  large  portion  of  the 
premises  for  the  purpose  of  caring  for  his  herd  of  goats. 
Part  of  the  said  premises  in  actual  constant  use,  including 
some  of  the  improvements,  he  had  purchased  from  the  ap- 
pellant, W.  A.  Moore,  paying  Moore  $150  therefor.  Another 
portion  of  plaintiff's  claim,  the  northern  end  of  the  tract 
claimed,  appellee  had  purchased  from  other  claimants,  of 
which  Moore  had  actual  notice.  The  area  of  conflict  of 
Moore's  claim  with  Moody's  claim  covers  a  portion  of  the 
northern  end  of  Moody's  claim.  The  extent  of  the  conflict 
is  not  shown  in  the  record  as  furnished  by  the  abstract.  The 
boundaries  of  Moody's  daim  are  marked  on  the  ground  by 
monuments  of  stone  placed  at  each  of  the  four  comers  of  the 
claim.  Moody  for  many  years  had  used  a  spring  situate  on 
the  northern  end  of  his  claim  within  the  boundaries  of  the 
claim  for  watering  his  goat  herd.  Prior  to  April,  1916, 
Moody  had  maintained  a  small  house  and  a  corral  near  the 
spring,  but  he  had  removed  all  of  such  improvements  prior 
to  April,  1916. 

Of  course,  Moody's  possession  of  the  premises  lying  within 
the  boundaries  of  his  claim  not  actually  used  by  him  for  the 
purpose  of  tending  to  his  herd  of  goats  was  constructive 
possession,  in  its  nature.  Constructive  possession,  unless 
founded  upon  a  legal  right,  is  inferior  to  actual  possession. 
The  plaintiff  relies  upon  the  marking  of  the  boundaries  of 
the  north  end  of  his  claim  by  stone  monuments,  and  upon 
the  notice  of  his  daim  made  under  oath  and  filed  and  re- 
corded by  him  on  the  twenty-sixth  day  of  April,  1911,  as 
giving  to  him  the  prior  right  to  and  constructive  possession 
of  the  premises  marked  on  the  ground.  The  statute  (chap- 
ter 4  of  title  46,  C.  C.  A.  1913,  being  a  compilation  of  title 
52,  Ariz.  Rev.  Stats.  1901)  under  the  authority  of  which 
both  parties  here  bases  his  right  clearly  protects  the  settler 
upon  the  unsurveyed  public  lands  in  the  actual  peaceable 
possession  and  quiet  enjoyment  of  such  tract  so  actually  pos- 
sessed, with  all  the  improvements  thereon,  and  likewise  pro- 
tects such  settler's  possession  to  the  extent  of  160  acres  in 
compact  form,  provided  such  settler  do  two  things:  First, 
distinctly  mark  the  boundaries  of  his  claim  that  it  may  be 
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easily  traced;  second,  and  he  shall  accurately  describe  tiie 
same  in  a  written  notice,  under  oath,  showing  the  time  when 
the  location  was  made,  with  a  description,  and  that  it  does 
not  contain  more  than  160  acres,  which  notice  must  be  re- 
corded in  the  ofSce  of  the  county  recorder  of  the  proper 
county. 

The  manifest  purpose  of  the  statute  in  requiring  the  set- 
tler to  distinctly  mark  the  boundaries  of  his  claim  that  it  can 
be  easily  traced,  and  file  and  record  written  notice  of  his 
claim  containing  an  accurate  description  of  the  claim,  is  to 
give  notice  to  the  world  of  the  extent  of  his  claim,  and 
thereby  define  the  settler's  constructive  possession.  The  stat- 
ute protects  the  prior  settler  in  his  actual  peaceable  iM)8se8sion 
of  the  claim  at  all  times,  without  regard  to  monuments  or 
recorded  notices,  for  the  reason  prior  settlement  gives  prior 
right  and  actual  possession  gives  actual  notice  of  the  extent 
of  such  right. 

The  statute  protects  the  prior  claimant's  peaceable  con- 
structive possession  to  the  extent  of  the  boundaries  as  marked 
upon  the  ground  against  the  intrusion  of  all  persons  having 
actual  notice  of  the  claim  communicated  by  the  marked 
boundaries,  or  otherwise,  and  against  all  persons  charged 
with  constructive  notice  of  the  extent  of  the  claim  communi- 
cated by  the  filed  recorded  notice  of  the  claimant  from  the 
date  of  the  marking  of  the  boundaries  and  the  filing  of  the 
said  notice.  When  the  settler  has  improved  a  portion  of  his 
claim  on  unsurveyed  public  lands  and  marked  the  boundaries 
of  his  claim  distinctly  on  the  ground,  the  statute  vests  in 
him  a  right  to  the  possession  of  all  the  land  claimed,  the 
boundaries  of  which  he  has  marked,  provided,  of  course,  the 
extent  of  the  claim  marked  on  the  ground  does  not  exceed 
160  acres.  The  constructive  possession  of  portions  of  the 
claim  not  actually  possessed  by  the  claimant  is  nevertheless 
held  by  him  by  virtue  of  such  vested  right. 

The  monuments  defining  the  boundaries  of  the  claim  on  the 
ground  control  the  calls  of  the  description  in  the  filed  re- 
corded notice  in  case  the  description  as  found  in  the  notice 
does  not  agree  with  the  monuments  on  the  ground.  I  pre- 
sume this  rule  cannot  be  doubted  as  applied  to  the  facts  of 
this  case,  as  the  rule  has  been  universally  applied  to  all  other 
muniments  of  title  to  real  property. 
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In  this  case  the  defendants  had  actual  notice  of  the  extent 
of  Moody's  claim.  They  were  as  familiar  with  the  bound- 
aries of  his  claim  on  the  north  end  as  Moody,  or  Cluff,  or 
any  other  person.  Moore  must  be  considered  as  having  actual 
knowledge  of  the  boundaries  of  Moody's  claim  years  prior 
to  the  date  upon  which  he  (Moore)  attempted  to  wrest  a 
portion  of  the  claim  from  Moody.  The  evidence  presents 
Moore  as  having  attempted  to  appropriate  a  large  portion 
of  ground  he  knew  rightly  belonged  to  Moody,  and  this  upon 
an  assertion  that  Moody's  Mexican  herder  indicated  that 
Moody's  northerly  end  line  was  about  nine  feet  north  of  the 
dwelling-house  in  which  the  Mexican  and  family  were  living ; 
second,  upon  some  misdescription  in  the  recorded  notice  of 
the  claim;  and  third,  upon  the  abandonment  of  the  north 
end  of  the  claim,  in  that  the  little  house  and  corral  pre- 
viously on  the  land  had  been  torn  down  and  removed.  The 
statement  of  the  Mexican  herder  cannot  bind  Moody.  The 
erroneous  description  in  the  notice  of  the  claim  would  bind 
Moody  in  case  a  person  honestly  acted  upon  the  notice  and 
the  description  therein,  and  mistakenly  laid  a  claim  on  that 
ground.  Defendants  could  not  be  placed  in  such  position  for 
the  reason  they  knew  the  conditions  on  the  ground  better 
than  they  knew  the  description  of  the  claim  as  written  in 
the  notice.  The  fact  that  Moody  caused  a  corral  and  house 
to  be  torn  down  and  removed  may  be  referable  to  an  act  of 
dominion,  of  ownership  over  the  property,  with  as  much  con- 
sistency as  to  the  fact  of  abandonment. 

The  evidence  abundantly  sustains  the  judgment,  and  must 
be  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[avU  No.  1585.    I^ed  June  15,  1918.] 
[173  Pftc.  882.] 

D.  ar.  GENARDINI,  S.  L.  BUTLER,  P.  MARQOSIN  and 
FRANCISCO  GALLEGO,  Appellants,  t.  MOSE 
KLINE,  AppeUee. 

1.  Landlobd  and  Tenant— TJnezpibxd  Leases — Effect. — ^If  plaintiff 

leased  a  building  to  begin  on  a  certain  date,  and  there  wen?  un- 
expired leasee  at  such  date,  plaintiff's  right  to  possession  did  not 
accrue  until  the  leases  expired. 

2.  Landlobd  and  Tenant— Bights  as  Between  Tenants — CSonstbuo- 

TIVE  NoncB. — If  plaintiff  leased  a  building  and  recorded  the  lease, 
and  thereafter  defendants  entered  into  possession  under  subsequent 
leases,  the  recording  of  the  lease  charged  all  persons  with  notice 
thereof  under  Civil  Ck>de  of  1913,  paragraph  2084,  and  defendants 
took  subject  to  plaintiff's  rights. 

[As  to  "conyeyanee"  in  recording  as  including  lease,  see  note  im 
Ann.  Oas.  1913D,  1000.] 

$•  Landlord  and  Tenant — Actions  fob  Possession — Pabties.— Where 
plaintiff  leased  a  building,  but  did  not  acquire  possession,  persons 
who  acquired  possession  under  leases  executed  subsequent  to  plain- 
tiff's lease  and  after  his  commencement  of  action  against  the  land- 
lord for  possession  were  proper,  if  not  necessaiy,  parties  defendant, 
since  they  each  took  with  notice  of,  and  without  prejudice  io,  plain- 
tiff's rights  under  Civil  Code  of  1913,  paragraph  1635. 

4h  Landlord  and  Tenant — ^Bights  in  Pbopebtt. — Granting  a  lease  and 
accepting  payment  of  rent  pursuant  thereto  creates  relation  of  land- 
lord and  tenant  and  vests  a  present  leasehold  in  the  tenant  and  a 
remainder  in  landlord  and  gives  the  tenant  the  exclusive  right  to 
possession  of  the  property. 

5.  SPECinc  Pebfobiiance  —  Gontbacts  Enfobceabls  —  Ezbcttted  Con- 

TBACT. — ^A  tenant  cannot  maintain  action  for  specific  performance 
of  a  lease  under  which  he  had  paid  the  rent  and  acquired  partial 
possession,  but  was  not  given  the  exclusive  possession,  since  the 
contract  was  partially  executed. 

6.  Action  —  Cha&acteb  of  Action  —  Name  Given  bt  Pabties.  —  The 

name  or  designation  given  an  action  by  the  parties  is  not  binding 
before  the  court,  but  it  is  the  duty  of  the  courts  to  look  to  the  sub- 
stance, the  record  made,  and  disregard  the  mere  name  given  to  the 
action. 

7.  Landlobd  and  Tenant  —  Actions  fob  Possession  —  Pleading. — 

Where  plaintiff  leased  a  building  from  defendant  for  a  term  of 
years,  possession  to  be  granted  on  a  certain  date,  and  was  given 
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•nlj  part  possession  because  defendant  leased  parts  of  the  building 
to  other  persons,  plaintiff  had  a  cause  of  action  to  recover  possession 
under  Giyil  Code  of  1913,  paragraphs  1628,  1631,  as  to  actions 
to  regaSn  possession  of  real  property,  which  provide  for  a  statutory 
action  in  the  nature  of  ejectment. 

8.  EJxcncENT — Title. — ^In  a  statutoiy  action  in  the  nature  of  ejectment 

under  Civil  Code  of  1913,  paragraphs  1628,  1629,  1631,  plaintiff's 
right  to  recover  possession  of  the  real  property  depends  on  the 
strength  of  his  own  title,  and  not  upon  the  weaknesa  of  defendant's 
title. 

9.  Bkfokmatiok  of  lN8TBnicxNT&— Leasbs< — ^Where  a  lease  on  printed 

form  had  been  amended  by  writing  so  as  to  read  "and  the  said  party 

of  *^^  TOoenfl  yiflrt  jpcfli  SQt  ^^^  p^^  ^^^^  ^^^^  ^^^  ^s^^  ^  ^^^ 

or  underlet  the  premises  without  written  consent  of  said  party  of 
the  first  part,''  the  tenant  as  party  of  the  second  part  was  not 
entitled  to  have  the  instrument  reformed  so  as  to  prevent  the  land- 
lord, as  party  of  the  first  part,  from  subletting  the  premises,  al- 
though the  lease,  as  written,  was  obscure  and  meaningless,  especially 
as  the  printed  words  were  struck  out  and  others  written  in. 

10.  Landlokd  and  Tknani^— Leases — Conbtbuotion.— ^uch  clause  ex- 

presses no  agreement  whatever,  and  by  it  the  lessee  renounced  no 
rights. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.    Alfred  C.  Lockwood,  Judge.    AflBrmed. 

STATEMENT  OF  FACTS  BY  THE  COUBT. 

Action  commenced  by  the  appellee  against  appellant 
Genardini  as  the  lessor  of  plaintiff  and  against  the  other 
named  defendants  as  tenants  of  said  lessor,  in  actual  posses- 
sion, to  recover  the  possession  of  certain  described  buildings 
situate  on  lots  numbered  21  and  22  in  block  No.  82  of  the 
Douglas  townsite,  in  Cochise  county,  alleged  to  have  been 
granted  by  Genardini  to  plaintiff  by  written  lease  made  and 
bearing  date  the  twenty-eighth  day  of  September,  1915,  con- 
veying on  its  face  a  term  beginning  the  first  day  of  Novem- 
ber, 1915,  and  ending  the  thirty-first  day  of  October,  1919, 
with  privilege  of  renewal  at  same  rental  for  two  years  addi- 
tional, reserving  rent  in  the  sum  of  $1,680  per  annum  for 
the  term  and  any  extension  of  the  term,  rent  payable  $140 
on  the  1st  of  each  month  in  advance.  Other  facts  are  stated 
in  the  opinion.  The  plaintiff  had  judgment^  and  defendants 
appeal 
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Messrs.  Doan  &  Doan,  Mr.  John  F.  Boss,  and  Mr.  Bruce 
Stephenson,  for  Appellants. 

Messrs.  Boyle  &  Pickett,  for  Appellee. 

CUNNINGHAM,  J.  (After  Stating  the  Pacts  as  Above).— 
The  manifest  purpose  of  this  action  is  the  recovery  of  the 
possession  of  the  property  described  in  tne  complaint  to  the 
plaintiff.  The  estate  claimed  and  sought  to  be  recovered  is 
a  term  of  years  beginning  November  1,  1915,  and  ending 
October  31,  1919.  The  title  set  forth  by  the  plaintiff  is  a  lease 
dated  September  28,  1915,  made  by  appellant  Genardini  to 
plaintiff,  duly  acknowledged  and  recorded.  The  rent  re- 
served by  the  terms  of  the  lease  is  the  sum  of  $1,680  per  an- 
num, payable  monthly  at  the  rate  of  $140  per  month  in 
advance  on  the  first  of  each  month.  The  lease  provides  for 
the  first  month's  payment  of  rent  to  be  made  on  the  first 
day  of  November,  1915.  It  is  conceded  that  the  plaintiff 
did  pay  such  rent  at  the  rate  specified  the  four  first  months 
of  the  term;  that  the  lessor  accepted  such  payments  of  rent 
for  such  months,  but  thereafter  he  refused  all  tenders  of  rent 
made,  and  refused  to  accept  the  sums  paid  into  a  bank  to  the 
credit  of  lessor  as  further  payments  of  rent. 

Possession  of  the  premises  has  never  been  given  to  the 
lessee.  The  property  involved  is  situate  on  lots  21  and  22  in 
block  82  of  the  Douglas  townsite  survey  and  consists  of 
buildings  used,  the  upper  floor  as  an  assembly  hall,  and 
storerooms  below  on  the  ground  floor.  At  the  time  the  lease 
was  made  the  upper  floor  or  hall  was  in  the  possession  of 
and  occupied  by  Company  G,  Arizona  National  Guard,  and 
F.  S.  Booher,  under  a  lease  theretofore  made  by  Genardini, 
which  by  its  terms  was  to  expire  and  did  expire  about  the 
fifteenth  day  of  July,  1916.  The  lower  or  ground  floor  of 
said  building,  two  rooms,  was  in  the  possession  of  and  occu- 
pied by  one  P.  Margosin  under  a  lease  theretofore  made  by 
Genardini,  which  said  lease  by  its  terms  expired  on  the  first 
day  of  November,  1916.  The  possession  of  the  upper  or  hall 
floor  of  the  building  was  surrendered  to  Genardini  on  July 
15, 1916,  and  Genardini  thereupon  let  the  same  to  S.  L.  Butler, 
and  refused  to  render  possession  of  the  same  to  plaintiff. 
On  November  1,  1916,  said  Margosin 's  lease  of  the  lower 
floor  terminated,  but  Margosin  continued  in  the  possession  of 
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the  same  with  the  consent  of  Qenardini,  subletting  one  of  the 
said  rooms  to  defendant  Gallego,  and  plaintiflE's  demand  for 
possession  of  the  property  was  refused. 

Under  this  state  of  facts,  when  considered  apart  from  other 
features  of  the  case,  it  is  clear  that  the  plaintiff's  right  to 
possession  did  not  accrue  until  the  fifteenth  day  of  July,  3916, 
as  to  the  upper  floor,  and  until  the  first  day  of  November, 
1916,  as  to  the  lower  floor,  by  reason  of  the  prior  leases  men- 
tioned. On  November  27,  1916,  the  complaint  was  amended 
to  bring  in  P.  Margosin  and  Francisco  Gallego  as  defendants 
by  order  of  the  court. 

The  defendants  Butler,  Margosin,  and  Oallego  acquired  the 
right  to  possession  held  by  them  at  the  time  of  filing  the 
amended  complaint  and  at  the  trial  after  the  lease  of  Sep- 
tember 28,  1915,  was  made  and  recorded.  The  said  lease  was 
recorded  on  the  twenty-ninth  day  of  September,  1915,  and 
thereafter  charged  all  persons  with  notice  of  the  existence  of 
such  grant,  deed  or  instrument.  Paragraph  2084,  Rev.  Stats. 
Ariz.  1913.  Thereupon  said  defendants  acquired  their  sev- 
eral rights  to  possession  as  held  by  them  at  the  time  of  the 
trial  after  the  plaintiff's  right  to  possession  accrued,  and  they 
were  charged  with  notice  of  the  accrual  of  plaintiff's  said 
rights,  and  were  proper,  but  not  necessary,  parties  defendant. 
They  each  took  their  rights  subject  to  notice  of  and  without 
prejudice  to  the  rights  of  the  plaintiff.  Paragraph  1635, 
Rev.  Stats.  Ariz.  1913. 

The  lease  and  the  payment  and  acceptance  of  rent  pursuant 
to  the  terms  of  the  lease  created  the  relation  of  landlord  and 
tenant  between  defendant  Qenardini  and  plaintiff,  and  vested 
a  present  leasehold  estate  in  the  tenant,  Eline,  for  the  term 
with  all  the  incidents  of  ownership  contemplated  by  the  rela^ 
tions  and  specified  by  the  stipulations  contained  in  the  lease. 
The  grant  of  the  leasehold  estate  for  said  term  of  years  car- 
ried the  right  of  the  grantor  to  the  exclusive  possession  of  the 
leased  property.  The  lessor's  interest  in  the  property  there- 
after became  a  remainder  commencing  on  the  termination  of 
the  lease.  Such  was  the  nature  of  Oenardini's  title  at  the 
time,  July  15,  1916,  when  he  placed  Butler  in  possession  of 
the  upper  floor  of  the  building,  and  on  November  1, 1916,  when 
defendant  acquiesced  in  Margosin 's  remaining  in  possession 
of  the  lower  floor,  and  in  Gallego  occupying  one  of  the  lower 
floor  rooms  under  Margosin. 

ZIXAris.— 86 
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Tlie  written  instrument  relied  upon  by  plaintiff  as  evidence 
of  hia  title  is  clearly  a  present  grant  of  lease,  and  is  not  in 
effect  a  contract  of  lease.  The  parties  in  the  course  of  this 
lawsuit  have  made  reference  to  this  action  as  one  for  the 
specific  performance  of  a  contract.  Such  remedy  could  not 
be  applied  to  the  transaction  here  involved  unless  the  facts 
show  that  the  written  instrument  purporting  to  be  a  lease  is 
a  contract  for  a  lease,  and  upon  such  showing  the  court  would 
be  in  the  exercise  of  proper  jurisdiction  to  decree  a  specific 
performance  of  such  contract  by  coercing  the  defendant  into 
specific  performance  by  making  the  lease  contracted  for. 
Under  all  of  the  facts  in  this  case,  without  any  controversy, 
the  contract  for  lease  became  fully  performed  long  before 
this  action  was  commenced,  and  the  purpose  of  this  action  is 
to  remove  from  the  property  leased  the  lessor  and  the  lessor's 
tenants  occupying  the  leased  property.  The  name  or  designa^ 
tion  given  an  action  by  the  pailies  is  not  binding  before  the 
court,  but  it  is  the  duty  of  the  courts  to  look  to  the  substance, 
the  record  made,  and  disregard  the  mere  name  given  to  the 
action. 

"The  complaint  may  state  generally  that  the  plaintiff  is 
entitled  to  the  possession  of  the  premises,  describing  them., 
also  the  quantity  of  his  estate  and  the  extent  of  his  interest 
therein,  and  that  the  defendant  unlawfully  keeps  him  out  of 
possession,  and  the  damages,  if  any,  which  he  claims  for  with- 
holding the  same."  Paragraph  1631,  C.  C.  A.  1913.  These 
facts  are  all  stated  in  this  complaint  and  the  complaint  is  one 
setting  forth  facts  sufficient  to  constitute  a  cause  of  action. 
"Any  person  having  a  valid,  subsisting  interest  in  real  prop- 
erty, and  a  right  to  the  immediate  possession  thereof  may 
recover  same  by  action  against  any  person  acting  as  owner, 
landlord  or  tenant  of  the  property  claimed."  Paragraph 
1628,  C.  C.  A.  1913.  The  action  so  authorized  and  set  forth 
in  the  complaint  mentioned  is  commonly  referred  to  as  the 
statutory  action  in  the  nature  of  an  action  in  ejectment  as 
known  to  the  common  law.  Without  any  question,  such  is 
the  nature  of  this  action,  the  statutory  action  in  the  nature  of 
an  action  in  ejectment. 

Such  being  the  clear  nature  of  the  action,  the  plaintiff's 
right  to  recover  depends  upon  the  strength  of  his  own  title 
(paragraph  1629,  C.  C.  A.  1913),  and  not  upon  the  weakness 
of  the  titie  of  his  adversary. 
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One  item  of  relief  demanded  by  the  plaintiff  is  to  ''correct 
and  reform  the  written  lease  in  two  particulars :  First,  in  the 
particular  of  the  date  upon  which  the  parties  agreed  the  term 
should  end,  to-wit,  the  thirty-first  day  of  October,  1918,  the 
date  written  in  the  lease  is  1919 ;  second,  to  correct  and  reform 
the  written  lease  so  that  it  will  read  'and  the  said  party  of 
the  second  part  shall  have  the  right  to  let  or  underlet  the 
whole  or  any  part  of  the  said  premises  without  written  con- 
sent of  said  party  of  the  first  part'  " 

These  corrections  are  urged  upon  the  grounds  that  the  lease 
may  be  made  to  speak  the  truth,  the  true  agreement  reached 
by  the  parties.  The  defendants  do  not  controvert  the  first 
requested  correction.  Consequently  the  decree  reforming  the 
instrument  in  that  particular  must  stand.  As  to  the  second 
requested  correction,  a  bitter  controversy  has  arisen.  The  lan- 
guage quoted  and  asked  to  be  read  into  the  lease  is  intended 
to  replace  in  the  lease  the  following: 

"And  the  said  party  of  the  SSCOSd  part  oSTSSS'lIOt  fi™* 
part  shall  have  the  right  to  let  or  underlet  the  whole  or  any 
part  of  the  said  premises  without  written  consent  of  said  party 
of  the  first  part*' 

The  lease  is  constructed  upon  a  blank  lease  form  used  by 
real  estate^  men  and  others  dealing  in  rentals.  The  clause  in 
question  was  printed  in  the  form  of  lease  in  the  language  now 
sought  to  be  inserted.  Before  signing  the  lease,  the  words 
indicated  above  by  the  lines  drawn  through  them  were  so 
canceled,  and  in  their  stead  the  words  "first  part  shall  have 
the  right"  were  inserted,  thereby  wholly  obscuring  the  mean- 
ing of  the  clause. 

I  am  well  satisfied  that  the  correction  demanded  cannot  be 
made.  In  the  first  place,  the  evidence  is  clear  on  the  face 
of  the  lease  that  the  parties  intended  to  and  did  strike  out  the 
written  words,  viz.,  "the  second  part  agrees  not"  and  did 
write  the  words  "first  part  shall  have  the  right."  A  well- 
known  rule  of  construction  is  to  give  force  to  words  written 
in  a  printed  form,  if  in  conflict  with  printed  words,  and  ex- 
clude the  printed  words.  Here  the  words  written  in  not  only 
conflict  with  printed  words,  but  the  printed  words  are  actu- 
ally canceled.  The  court  would  do  violence  to  every  known 
rule  of  construction  to  strike  out  the  written  words  and  can- 
cellation lines  drawn  through  the  printed  words  and  restore 
such  printed  words^  giving  them  effect  over  the  written  words. 
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In  this  particular  the  plaintiff  has  asked  too  much  even  of  a 
court  of  equity. 

The  defendants  in  their  answer  in  respect  to  said  clause  of 
said  lease  say  as  follows : 

**  Defendants  deny  that  there  was  a  mutual  mistake  on  the 
part  of  the  plaintiff  and  defendant  Genardini  in  statinof  in 
said  lease  the  following  words :  *  And  the  party  of  the  first  part 
shall  have  the  right  to  let  or  underlet  the  whole  or  any  part 
of  the  said  premises  without  the  written  consent  of  said  party 
of  the  first  part.'  The  defendants  allege  that  said  statement 
in  said  lease  was  intended  to  and  did  express  the  actual  intent 
of  the  parties  to  said  lease." 

If  defendants'  answer  in  this  respect  is  true,  it  then  be- 
comes necessary  to  discover  what  the  parties  actually  intended 
by  the  use  of  so  peculiar  an  arrangement  of  words.  Evi- 
dently the  party  of  the  first  part  reserved  the  right  to  let  or 
underlet  the  said  premises  without  the  formality  of  giving 
himself  written  consent  to  do  so,  and  evidently  the  other 
party  to  the  paper  does  not  require  the  said  party  of  the  first 
part  to  have  the  written  consent  of  himself  to  so  let  or  under- 
let such  premises,  but  I  fail  to  see  in  the  language  anything 
that  would  indicate  an  intention  of  the  lessee  to  authorize 
the  lessor  to  let  or  underlet  the  premises  without  the  consent 
of  the  lessee.  An  unmarried  man  may  have  his  own  consent 
to  be  married,  but  that  fact  does  not  marry  him  nor  force 
any  woman  to  give  her  consent  to  a  marriage,  and  therefore 
having  his  own  consent  does  not  make  him  a  married  man. 

The  clause  as  written  expresses  no  agreement  whatever. 
The  lessee  renounces  no  rights  given  him  by  the  lease ;  he  does 
not  agree  that  any  letting  of  the  premises  by  the  lessor  will 
be  binding  upon  the  lessee,  even  if  the  lessor  has  his  own 
consent.  The  clause  as  it  appears  in  the  lease  is  senselebs 
and  expresses  no  sane  idea.  The  apparent  construction  de- 
fendants seem  to  contend  ought  to  be  placed  upon  this  pro- 
vision of  the  lease  is  to  reserve  to  the  lessor  the  right  to  let 
or  sublet  the  whole  or  any  part  of  such  premises  without  the 
written  consent  of  the  lessee. 

**The  general  rule  is  that  a  written  lease  is  to  be  construed 
according  to  the  intention  of  the  parties  thereto,  and  that 
such  intention  is  to  be  gathered  from  the  whole  instrument 
rather  than  from  a  single  clause  thereof."    24  Cyc.  914 
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If  we  read  the  clause  in  question  by  construing  the  words 
''first  party''  to  mean  ''second  party"  and  sustain  defend- 
ants' contention  now  urged,  then  the  effect  is  first  to  discredit 
defendants'  answer  and  hold  that  the  parties  did  not  mean 
what  they  said,  and  to  deprive  the  lessee  of  all  dominion  over 
the  leased  property  during  the  lease  term,  and  thereby  wholly 
defeat  the  manifest  intention  of  the  parties  to  create  a  lease 
estate.  Without  the  right  to  possession — dominion  over  the 
property — no  lease  exists.  All  parties  concede  that  the  mani- 
fest intention  of  the  parties  was  to  create  a  lease,  and  the 
undisputed  evidence  is  that  a  lease  was  created  by  the  parties. 
This  fact  cannot  be  doubted.  Otherwise  the  defendants'  con- 
tention inconsistent  with  their  answer  must  prevail  in  their 
favor. 

The  result  that  must  necessarily  follow  is  that  the  defend- 
ants are  bound  by  their  answer,  and  the  clause  must  remain 
as  written.  The  title  produced  by  the  plaintiff  evidenced  by 
the  written,  acknowledged  and  recorded  lease  is  of  greater 
strength  than  the  title  presented  by  the  defendants  or  either 
of  them.  The  defendants,  claiming  by  lettings  subsequent  in 
time  to  the  plaintiff's  said  lease,  took  their  title  charged  with 
notice  of  plaintiff's  lease,  and  they  make  no  claim  whatever 
that  the  plaintiff  consented  to  the  making  of  their  leases  by 
the  defendant  Genardini;  consequently  their  rights  are  sub- 
ordinate to  that  of  plaintiff.  Genardini  doubtless  had  bin 
own  consent  to  disregard  the  written  lease  to  the  plaintiff,  but 
that  was  not  enough  to  authorize  him  to  convey  any  right 
then  vested  in  plaintiff  to  another.  The  judgment  of  the 
lower  court  is  modified  in  the  particular  wherein  the  lease  in 
question  is  ordered  reformed  and  corrected  with  regard  to 
changing  the  clause  above  discussed  so  that  it  would  read  as 
originally  printed,  for  the  reason  the  competent  evidence 
fails  to  support  said  portion  of  said  decree,  and,  on  the  other 
hand,  does  reasonably  support  the  striking  out  of  the  words 
actually  inserted  in  the  said  portion  of  the  decree.  In  all 
other  respects  the  judgment  is  correct,  and  consequently,  ns 
80  modified,  is  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[GItU  No.  1661.    Filed  Jane  15,  1918.] 
[173  Pac.  417.] 

HEAD  HOTEL  COMPANY,  a  Corporation,  and  A.  ST. 
HEAD,  Appellants,  v.  MARGARET  B.  WILSON,  Ex. 
ecutrix  of  the  Estate  of  J.  W.  WILSON,  Deceaaecl, 
Appellee. 

XXEOUTOBS   AMD   ADiaNlSTKATOBS — ^DISMISSAL  OF  niYOLOUl   APPIAL. — 

Where  appeal  waa  perfected,  and  60  dajs'  additional  time  to  file 
the  traneeript  was  giyen,  and  no  action  waa  afterward  taken  to 
prosecute  the  appeal,  and  a  motion  to  dismiss  is  not  oppoeed,  the 
appeal  wiU  be  held  frivolous,  and  damages  will  be  awarded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.    F.  O.  Smith,  Judge.    Appeal  diamiued. 

Mr.  J.  E.  Russell,  for  Appellants. 

Mr.  A.  L.  Hammond,  for  Appellee. 

PER  CURIAM.— On  the  twenty-fifth  day  of  September, 
1917,  Margaret  E.  Wilson,  plaintiff  and  appellee,  recovered 
a  judgment  against  Head  Hotel  Company,  a  corporation, 
and  A.  J.  Head,  defendants  and  appellants,  for  the  sum  of 
$433,  and  costs. 

On  the  first  day  of  November,  1917,  an  api>eal  to  this  court 
was  perfected,  and,  on  the  sixth  day  of  November,  1917,  the 
superior  court  granted  appellants  60  days'  additional  time 
in  which  to  file  the  reporter's  transcript  of  the  testimony, 
since  which  time  no  action  has  been  taken  by  appellants  to 
prosecute  their  appeal  to  effect. 

The  appellee  now  moves  this  court  to  dismiss  aa  for  a  friv- 
olous appeal,  and  accompanies  the  motion  to  dismiss  with  the 
certificate  of  the  clerk  of  the  superior  court  reciting  these 
facts.  The  motion  to  dismiss  said  appeal  is  not  opposed.  It 
appearing  that  the  appeal  has  been  taken  solely  for  delay  on 
the  authority  of  Willis  v.  Ivy,  16  Ariz.  120,  141  Pac.  570, 
Nienstedt  v.  Dorrington,  16  Ariz.  121,  141  Pac.  569,  Baca  v. 
NoyeS'Norman  Shoe  Co,,  18  Ariz.  386,  161  Pac.  884,  and 
Mounce  v.  Oarrett  ante,  p.  304, 169  Pac.  458,  it  is  ordered  that 
said  appeal  be  docketed  in  this  court  and  the  same  dismissed. 
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It  is  further  ordered  that  the  sum  of  $43,  being  an  amount 
not  exceeding  10  per  cent  of  the  judgment  appealed  from,  be, 
and  the  same  hereby  is,  awarded  the  appellee  as  damages  for 
a  frivolous  appeal.    Appellee  recovers  the  costs  in  this  court 


[aTil  No.  1596.    PUed  June  15,  1W8.] 
[173  Pac.  417.] 

In  the  Matter  of  the  Estate  of  TQNACIA  B.  DE  BRAZIL, 
Deceased,  ANDRES  OCHOA  and  ROBERT  E.  MOR- 
RISON, Executor,  Appellants,  v.  MANUEL  CASTILLO, 
CARLOTA  CASTILLO  and  JOSE  CASTILLO,  Ap- 
pellees. 

L  Wnxs — ^Testaicxmtakt  GAPAcrrT— Fobhzb  Mbntal  Oomdition. — Anj 
previoxu  disturbed  mental  eonditioii  ehown  to  baye  eziBted  eome 
four  dajB  earUer  than  the  ezeeation  of  testatrix's  wiU  is  not  eri- 
denee  contradicting  the  testimony  bearing  on  her  condition  at  the 
time  of  execution  and  publication,  though  a  circumstance,  when 
supported  bj  others,  properly  admitted  as  evidence,  but,  standing 
alone,  insufficient  to  justify  aa  inference  that  the  former  mental 
eondition  continued  when  positiTe  testimony  in  abundance  is  to  the 
eontraxy. 

[As  to  testamentary  capacity  and  insane  delusions,  see  not«  im  8 
Am.  Rep.  184.] 

S.  WnjiS — iNOAPAoiTr — Sttiticienct  of  EVmKNOE. — ^In  a  will  contest, 
evidence  held  insufficient  to  show  that  testatrix  was  mentally  in- 
capacitated to  make  her  wiU  when  it  was  executed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Yavapai.  Frank  O.  Smith,  Judge.  Judgment 
vacated  and  cause  remanded  with  directions. 

STATEMENT  OF  PACTS  BY  THE  COURT. 

On  the  twenty-eighth  day  of  January,  1916,  the  superior 
court  of  Yavapai  county,  exercising  its  probate  jurisdiction, 
ordered  probated  a  document  bearing  date  of  December  30, 
1915,  as  the  last  will  and  testament  of  Ygnacia  de  Brazil, 
deceased.  The  said  will  so  admitted  to  probate  designated 
Andres  Ochoa  as  the  sole  devisee  of  the  testatrix,  and  nom- 
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inated  and  appointed  Robert  E.  Morrison  as  the  executor  of 
such  will,  directing  that  such  executor  act  without  bonds. 

On  October  17,  1916,  Carlota,  Manuel,  and  Jose  Castillo 
commenced  this  action  as  heirs  at  law  of  said  decedent,  to  con- 
test said  will,  and  to  set  aside  the  order  probating  the  same. 
The  grounds  for  contest  set  forth  in  the  complaint  are : 

First,  "That  the  said  Ygnacia  de  Brazil  was  not,  at  the 
date  of  said  writing,  of  sound  mind  and  memory,  but  by  rea- 
son of  extreme  age,  worry,  and  protracted  severe  sickness  was 
in  a  dying  condition  and  mentally  incapacitated  from  making 
a  will  or  a  proper  distribution  of  her  property." 

The  second  grounds  of  contest  asserted  are  that  the  dece- 
dent was  coerced  into  executing  the  instrument  as  her  last 
will  and  testament  by  the  "undue  influence,  importunities, 
physical  direction,  and  pretenses  of  the  said  Ochoa  and  Mor- 
rison."  This  is  alleged  to  have  occurred  "in  decedent's  death 
chamber  four  or  five  hours  before"  her  death.  The  cause  was 
tried  before  the  court  with  a  jury.  The  jury  answered  the 
following  interrogations  in  the  negative : 

(1)  "Was  Ygnacia  de  Brazil  competent  to  make  a  last  will 
and  testament  on  December  30,  1915?"  (2)  "Did  Ygnacia 
de  Brazil  make,  execute,  and  publish  the  instrument  offered 
herein  as  her  last  will  and  testament  of  her  own  free  will,  free 
from  menace,  duress,  fraud,  or  any  active  undue  influence?" 

The  court  denied  defendants'  motion  for  judgment  notwith- 
standing the  verdict,  and  rendered  findings  of  fact  upon  the 
first  question  submitted  to  the  jury  as  follows: 

"The  court  finds  from  the  evidence  herein  and  the  verdict 
of  the  jury  on  the  special  issue  submitted  to  them  that  Ygnacia 
de  Brazil  on  the  thirtieth  day  of  December,  1915,  was  not 
competent  to  make  a  last  will  and  testament.  The  court  finds 
that  at  the  time  of  making  the  said  alleged  will  Ygnacia  B. 
de  Brazil  was  not  possessed  of  sufiicient  mind  and  memory  to 
make  and  execute  a  last  will  and  testament." 

The  judgment  follows  vacating  the  order  admitting  the  will 
to  probate  and  decreeing  the  instrument  invalid  as  a  will  of 
the  deceased.    From  such  judgment  the  defendants  appeal. 

Mr.  J.  E.  Russell  and  Mr.  Robert  E.  Morrison,  for  Appel- 
lants. 

Mr.  Robert  S.  Fisher,  for  Appellees. 
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CUNNINGHAM,  J.  (After  Stating  the  Facta  as  Above).— 
The  appellants  assign  as  error  the  insufficiency  of  the  evidence 
to  support  the  verdict  and  the  failure  of  the  evidence  to 
sustain  the  judgment.  The  court  has  clearly  based  the  judg- 
ment on  the  count  of  the  complaint  asserting  testamentary 
incapacity  as  the  grounds  for  contest.  Such  is  manifestly 
the  effect  of  the  court's  findings  of  fact.  The  second  ground 
for  contest,  undue  influence,  is  wholly  unsupported  by  the 
evidence,  and  the  trial  court  so  treats  the  matter  by  failing 
to  mention  any  fact  as  established  tending  to  prove  undue  in- 
fluence exerted  at  the  time  the  instrument  was  signed  in  the 
** death  chamber"  as  alleged  in  the  complaint.  The  appel- 
lants then  have  no  grounds  for  complaint  with  regard  to  the 
second  alleged  cause  for  contest;  the  issues  based  thereon 
having  been  in  effect  determined  in  favor  of  the  appellants 
and  rightly  so. 

The  circumstances  under  which  the  will  was  prepared, 
signed  and  declared  are  established  by  the  uncontroverted 
testimony  of  the  persons  present  at  the  time.  On  the  thir- 
tieth day  of  December,  1915,  the  testatrix  was  seriously  ill, 
and  had  been  seriously  ill  for  eight  days.  About  noon  on  said 
thirtieth  day  of  December,  Dr.  Looney,  her  regular  physician, 
visited  her  professionally,  and  he  states  that  testatrix  was 
then  mentally  sound. 

Marie  Sedillos  was  at  the  Brazil  house  all  the  day  of  De- 
cember 30th.  Dr.  Looney  came  and  left.  After  the  doctor 
left  Mrs.  Brazil  requested  Marie  Sedillos  to  find  Teresa  Mar- 
tinez and  have  her  send  for  the  priest  and  for  Mr.  Morrison, 
Mrs.  Brazil's  lawyer.  Marie  did  as  she  was  requested,  and 
Teresa  sent  her  little  boy  for  the  priest  and  lawyer.  About 
4  o'clock  in  the  afternoon  Mr.  Morrison  arrived  at  the  Brazil 
home  accompanied  by  Mr.  Allen  Hill,  an  office  assistant  to 
Mr.  Morrison.  A  few  minutes  later  the  priest  arrived.  When 
Mr.  Morrison  and  Mr.  Hill  arrived  Ochoa  attended  them  at 
the  door.  Mrs.  Brazil  was  in  bed.  Mrs.  Martinez  was  in 
the  room,  Mr.  Morrison  and  Mr.  Hill  greeted  Mrs.  Brazil 
and  inquired  of  her  wish.  She  told  Mr.  Morrison  that  it  was 
her  desire  to  "make  a  paper  giving  to  Andres  Ochoa  all  my 
property."  Mrs.  Martinez  was  requested  by  Mr.  Morrison  to, 
and  she  did,  inquire  in  the  Spanish  language  of  Mrs.  Brazil 
her  desire  for  the  presence  of  Mr.  Morrison.  Mrs.  Martinez 
said  that  ''Mrs.  Brazil  wants  you  to  make  out  her  will  or  a 
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paper  that  after  all  of  her  debts  are  paid  that  all  of  her 
property  shall  go  to  Andres  Ochoa."  The  will  was  written 
by  Mr.  Hill  in  an  adjoining  room.  The  priest  came  while  the 
will  was  being  prepared.  The  priest  was  alone  with  the  de- 
ceased in  the  sick  room  while  performing  religious  ceremonies. 
When  these  were  performed,  Mr.  Morrison  and  Mr.  Hill  re- 
turned to  the  sick  room,  and  Mr.  Hill  read  the  will  in  English, 
and  the  priest  translated  it  to  the  Spanish  language.  When 
finished,  Mrs.  Brazil  stated  that  the  paper  read  in  her  hearing 
was  her  will.  At  her  request  Mr.  Hill  pointed  out  the  proper 
place  for  her  signature  and  wrote  her  name,  she  making  her 
mark.  Thereupon  Mr.  Hill  and  Jose  Sedillos  executed  the 
will  as  witnesses.  At  the  time  the  will  was  read  in  the  hear- 
ing of  the  deceased  and  at  the  time  she  executed  the  wUl,  Mr. 
Morrison,  Mr.  Hill,  the  priest,  Father  Ehistace,  Jose  Sedillos, 
Marie  Sedillos,  Teresa  Martinez  and  Andres  Ochoa  were  in 
the  room  giving  solemn  attention  to  the  proceedings.  Each 
of  these  parties  have  testified  to  the  clear  mind  of  the  deceased 
during  the  execution  of  the  will.  Prom  all  of  the  testimony 
bearing  upon  the  mental  condition  of  the  testatrix  from  the 
time  Dr.  Looney  visited  her  at  about  noon  until  the  will  was 
completely  executed  and  published  by  her  as  her  will,  and 
thereafter  until  10  P.  M.,  when  she  died,  but  one  conclusion 
can  be  drawn;  that  is,  that  the  testatrix  was  at  the  time  of 
making  said  will  of  a  sound  and  disposing  mind  and  memory. 
Any  previous  disturbed  mental  condition  shown  to  have  ex- 
isted some  four  days  earlier  a^s  testified  by  Louisa  Rosas  is 
not  evidence  contradicting  the  testimony  bearing  upon  the 
mental  condition  of  the  testatrix  at  the  time  of  the  execution 
and  publication  of  the  will.  Such  former  mental  condition  is 
a  circumstance  which,  when  supported  by  other  circumstances, 
may  properly  be  admitted  as  evidence,  but,  standing  alone, 
is  insuflScient  to  justify  an  inference  that  such  mental  con- 
dition continued  until  the  time  of  making  the  will,  when 
positive  testimony  in  abundance  is  to  the  contrary.  As 
opposed  to  the  direct  positive  testimony  of  a  large  number 
of  witnesses,  better  situated  to  observe  and  know  the  mental 
condition  of  the  testatrix  at  the  period  of  time  vital  to  the 
act,  we  find  testimony  of  other  witnesses  tending  to  establish 
the  mental  condition  of  the  testatrix  at  particular  dates 
ranging  from  four  days  prior  to  tlie  date  upon  which  the 
will  was  executed  to  ten  months  prior  to  that  date.    Assuming 
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that  all  of  the  witnesses  testified  truthfully  of  the  facts  re- 
lated, and  of  their  respective  opinions  of  the  unsound  mental 
condition  of  the  testatrix  at  the  times  specified,  yet  the  uncon- 
tradicted testimony  of  the  sound  state  of  testatrix's  mind  at 
the  time  she  made  and  published  her  will  is  the  testimony 
controlling  the  issue  here  joined  and  on  trial. 

I  find  no  substantial  evidence  in  the  record  showing  or 
tending  to  show  that  the  testatrix  was  mentally  incapacitated 
to  make  the  will  in  question  on  the  thirtieth  day  of  December, 
1915.  The  judgment  is  not  sustained  by  the  evidence,  and  is 
therefore  contrary  to  law. 

The  judgment  is  vacated,  and  the  cause  remanded,  with 
instructions  to  grant  a  new  trial. 

FBANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


[Glvn  No.  1598.    Filed  Jnne  15,  1918.] 
[173  Pac.  350.] 

PEDRO  DUBAZO,  AppeUant,  v.  ALFREDO  DURAZO,  Sb., 

Appellee. 

1.  TftUSTS — OOimEYANCE  FOB  SPECIAL  PUEPOSE  —  SUFTICIKNCT  OF  EVI- 
DENCE.— In  a  son's  action  to  set  aside  his  conveyance  to  his  father 
of  his  share  of  his  deceased  mother's  estate  on  the  ground  that  the 
^eed  was  not  intended  as  a  conveyance  absolute,  but  as  a  conveyance 
ef  the  legal  title  to  be  held  by  the  father  to  deal  with  the  property, 
with  a  promise  to  account,  evidence  held  insufficient  to  sustain  the 
son's  allegations. 

[As  to  creation  of  trust  in   land   by  parol,  see  note  in   115 
AHL  St  Sep.  774.] 

8.  Limitation  of  Actions — Statute  of  liOiiTATiONS — Feaud  ob  "Mis- 
TAKE. — Where  a  father,  by  the  exercise  of  duress,  procured  convey- 
ance from  his  son  of  the  latter's  share  in  his  deceased  mother's 
estate,  and  thereafter,  as  early  as  October  19,  1912,  the  son  de- 
manded his  share,  with  full  knowledge  of  his  rights,  and  was  met 
with  a  refusal,  the  father  putting  him  out  of  the  house,  the  son's 
action  to  cancel  the  deed  for  duress  was  barred  when  commenced 
March  27,  1916,  by  Civil  Ck>de  of  1913,  paragraph  711,  subdivision 
d,  providing  that  action  for  relief  on  the  ground  of  fraud  or  mis- 
take must  be  commenced  within  three  years  after  the  cause  of  action 
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accrued,  since  the  son's  cause  of  action  accrued  when  he  left  his 
father's  house,  escaping  from  his  duress,  with  knowledge  of  his 
rights. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Pima.    W.  A.  O'Connor,  Judge.    Affirmed. 

Mr.  Francis  M.  Hartman,  and  Mr.  B.  W.  Sprague,  for 
Appellant. 

Mr.  John  H.  Campbell  and  Mr.  George  0.  Hilzinger,  for 
Appellee. 

CUNNINGHAM,  J. — ^Appellant  commenced  this  action 
alleging  that  prior  to  February  16,  1911,  his  mother  died 
intestate,  leaving  surviving  her  husband,  plaintiff's  father, 
the  defendant,  and  plaintiff  and  other  children ;  that  deceased 
at  the  time  of  her  death  left  an  estate  consisting  of  her  com- 
munity interest  in  real  and  personal  property ;  that  an  undi- 
vided one-twelfth  portion  of  his  said  mother's  estate  so  left 
vested  in  the  plaintiff  as  one  of  her  heirs  at  law ;  that  on  said 
sixteenth  day  of  February,  1911,  plaintiff's  father  presented 
a  deed  to  plaintiff  and  demanded  of  plaintiff  that  plaintiff 
sign  such  deed  and  informing  plaintiff  that  the  purpose  of 
the  deed  was  to  convey  plaintiff's  interest  in  said  estate  to 
the  defendant  so  that  defendant  could  handle  the  property 
with  greater  ease,  but  that  said  conveyance  would  be  used  for 
no  other  purpose,  and  that  he,  defendant,  would  hold  this 
plaintiff's  interest  in  and  to  all  of  said  property  in  trust  for 
plaintiff,  and  that  plaintiff  would  still  really  be  the  owner 
of  his  share  and  interest  in  and  to  all  of  the  said  property ; 
**that,  owing  to  the  relationship  existing  between  plaintiff  and 
defendant,  plaintiff  was  at  the  time  of  making  said  purported 
conveyance  practically  under  the  power,  influence,  dominion, 
and  control  of  defendant,  and  plaintiff  also  relied  upon  the 
said  representations  of  defendant  aforesaid,  and  made  such 
conveyance  by  reason  of  such  influence,  dominion,  and  con- 
trol so  exercised  by  defendant,  and  in  reliance  upon  such 
representations";  that  no  (other)  consideration  was  received 
by  plaintiff  for  said  conveyance;  that  plaintiff  was  not  in- 
formed as  to  his  legal  rights  at  the  time  he  made  such  con- 
veyance.   The  remaining  portions  of  the  complaint  describe 
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the  property  involved.  Plaintiff  alleges  a  demand  for  his 
share  of  the  property  and  a  refusal  of  such  demand. 

The  relief  demanded  is  a  judgment  establishing  plaintiff's 
ownership  of  an  undivided  twelfth  interest  in  the  real  estate, 
and  a  conveyance  to  him  of  that  interest ;  also  an  accounting 
for  the  proceeds  of  certain  sales  of  real  estate ;  an  accounting 
for  the  personal  property ;  also  an  accounting  for  rents,  issues, 
and  profits ;  and  for  equitable  general  relief. 

The  defendant  denies  having  made  the  representations 
alleged,  and  denies  that  undue  influence,  power,  domination, 
or  control  were  exerted  over  the  plaintiff,  or  that  plaintiff 
executed  said  deed  because  of  such  representations  or  any  rep- 
resentations made  by  the  defendant  or  because  of  any  influ- 
ence, domination,  or  control  of  defendant  over  plaintiff,  and 
alleges  'Hhat  the  plaintiff,  together  with  certain  others  of 
the  children  of  defendant,  freely  and  voluntarily  executed 
and  delivered  unto  the  defendant  the  deed  conveying  to  him 
all  their  right,  title,  and  interest  in  and  to  the  property  de- 
scribed in  the  complaint  because  of  the  love  and  affection 
which  plaintiff  and  said  other  children  at  that  time  bore  to 
defendant."  The  defendant  pleads  in  bar  of  the  action  sev- 
eral Statutes  of  Limitation,  including  paragraph  711,  C.  C.  A. 
1913. 

At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved 
for  judgment,  and  the  plaintiff  likewise  moved  for  judgment. 
The  court  allowed  defendant's  motion  and  disallowed  plain- 
tiff's motion,  and  rendered  judgment  for  the  defendant  for 
his  costs. 

By  this  action  the  plaintiff  is  seeking  relief  from  the  effect 
of  his  deed  made  and  delivered  on  the  sixteenth  day  of  Feb- 
ruary, 1911,  for  two  reasons :  First,  because  the  deed  was  not 
intended  to  operate  as  a  conveyance  absolute,  but  was  in- 
tended to  operate  as  a  conveyance  of  the  legal  title  to  be  held 
by  the  grantee  for  the  purpose  of  dealing  with  the  property  in 
grantee's  discretion,  with  a  promise  to  account  to  the  grantor 
for  the  same  at  some  future  time,  and  the  grantee  has  refused 
to  account  after  demand  made  therefor,  and  has  expressly 
repudiated  the  trust;  second,  because  the  deed  was  procured 
without  consideration  by  the  exercise  of  undue  influence, 
power,  dominion,  and  control ;  that  the  grantor  made  and  de- 
livered the  deed  under  duress,  and  the  deed  was  therefore 
void. 
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The  testimony  wholly  faiLs  to  snatain  the  first  groimd  re- 
lied upon.  All  of  the  testimony  in  the  record  is  that  of  the 
plaintiflP.  Testifying  in  chief  and  on  cross-examination,  he 
relates  the  circumstances  under  which  the  deed  was  executed 
and  delivered  by  him,  saying : 

'*  Why,  I  started  to  eat,  and  my  father  came  in  and  one  of 
my  sisters,  and  he  had  a  paper  in  his  hand.  He  told  me  to 
sign  that  paper  because  he  didn't  want  to  be  chasing  up  and 
down  after  every  one  of  us;  that  he  had  an  important  busi- 
ness to  attend,  and  he  wanted  to  attend  to  it  himself.  .  .  . 
(He  handed  witness  the  paper.)  I  started  to  read  it,  and  he 
told  me  I  had  to  go  right  back  because  he  was  short  of  cattle, 
and  he  wanted  me  to  buy  some  fat  cattle  for  him,  so  he  says, 
*Tou  go  ahead  and  sign  right  away,'  he  says,  *  because  you 
have  to  go  right  back,'  and  I  did.  Q.  Why  did  you  sign  that 
deedf  A.  Because  he  made  me.  He  told  me  he  didn't  want 
any  of  us  mingling  in  his  business." 

PlaintifE  in  answer  to  this  question,  *'Had  he  ever  talked 
to  you  about  it  before  that  dayV  answered: 

**No,  sir;  he  didn't  .  .  .  Q.  Did  he  say  anything  about 
what  should  become  of  the  property  afterwards  t  A.  Not  a 
thing." 

The  wildest  flight  of  fantastic  dreams  cannot  discern  any 
shadow  of  an  understanding  that  the  father  proposed  to  hold 
the  property  conveyed  by  the  deed  in  trust  for  the  use  and 
benefit  of  the  plaintiff's  son.  The  theory  of  an  express  trust 
must  be  excluded  for  the  reason  of  total  failure  of  proof  in 
support  of  its  existence. 

The  plaintiff  was  22  years  of  age  at  the  time  he  made  the 
deed.  He  had  attended  school  both  at  his  home  town  and  in 
California.  He  had  been  working  for  his  father,  principally 
handling  cattle  and  other  duties  about  ranches  for  his  father, 
and  was  so  engaged  at  the  time  he  made  the  deed.  He  relates 
circumstances  occurring  in  the  relation  with  his  father  which 
tended  to  cause  one  in  a  like  situation  to  fear  the  father. 
The  father's  treatment  of  the  son,  as  related  by  the  son,  was 
harsh  and  sometimes  cruel  and  unjust.  The  son  entertained 
such  fear  of  his  father  that  he  dared  not  refuse  any  request 
or  known  wish  of  his  cruel  parent.  The  plaintiff,  after  tes- 
tifying as  above,  was  asked: 

**Q.  Did  you  ever  speak  to  him  afterwards  about  it  (re- 
ferring to  the  property)  t    A.  Well,  about  a  year  after   I 
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spoke  to  him.  Q.  What  did  you  say  to  him!  A.  I  told  him, 
I  said,  'I  haven't  even  clothes;  you  know  I  need  some  money; 
I  think  I  have  a  little  money  coming  from  my  mother's  share' ; 
and  then  he  cursed  me  and  kicked  me  out  of  the  house." 

Thereupon  the  plaintiff  went  away  to  California  some  time 
m  the  year  1912,  about  six  months  before  the  nineteenth  day  of 
October,  1912,  and  after  about  a  year  he  returned  to  Arizona, 
but  has  not  been  in  the  employ  of  his  father  since  leaving  for 
California.  The  plaintiff  has  married  since  his  return  to 
Arizona. 

Assuming  that  these  circumstances  are  su£Scient  to  justify 
the  inference  that  plaintiff  was  under  the  absolute  control  of 
his  father  at  the  time  he  signed  the  deed,  and  the  deed  was 
actually  signed  because  of  such  control  at  the  mere  command 
of  the  father,  then  at  the  time,  about  a  year  after  the  deed 
was  signed,  the  plaintiff  requested  money  for  clothes  and 
stated  that  he  was  entitled  to  a  portion  of  his  deceased  mother's 
estate,  and  his  father  denied  plaintiff's  interest  in  said  estate, 
and  literally  '  kicked"  plaintiff  out  of  the  house.  At  said 
time  all  of  the  wrongful  control  of  the  father  over  the  son's 
independent  acts  came  to  an  end.  Plaintiff  does  not  contend 
in  his  testimony  that  since  such  occurrence  the  father  has 
exercised  any  control  over  plaintiff. 

The  father's  refusal  to  acknowledge  plaintiff's  interest  in 
the  estate,  and  therefore  his  refusal  to  account  to  plaintiff, 
is  not  inconsistent  with  the  theory  that  the  conveyance  was 
consummated  by  duress,  and  the  father's  act  of  literally  kick- 
ing plaintiff  out  and  cursing  plaintiff  for  making  the  demand 
are  consistent  with  the  claim  of  duress,  and  all  such  acts  are 
attributable  to  the  father's  desire  to  continue  the  exercise  of 
absolute  control  over  the  son  in  this  respect  and  unjustly  de- 
prive the  son  of  his  share  of  said  property.  Yet  it  must  be 
freely  conceded  that  the  incident  related  in  plaintiff's  testi- 
mony as  occurring  in  1912,  just  about  the  date  plaintiff  de- 
parted for  California,  brought  to  an  end  all  vicious  control 
by  the  defendant  theretofore  exercised  over  the  son,  and 
thereafter  left  the  son  to  act  free  of  all  restraint  by  his  father. 
Plaintiff  is  charged  with  full  knowledge  of  all  his  rights,  in- 
cluding his  right  to  set  aside  his  deed  because  of  the  fraud 
practiced  by  his  father  in  compelling  its  execution  and  de- 
livery. Plaintiff's  cause  of  action  accrued  at  the  time  aU 
restraint  over  his  voluntary  will  ceased,  and  left  him  free 
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to  start  the  legal  machinery  of  the  courts  in  motion  for  the 
recovery  of  his  estate. 

The  defendant  has  pleaded  in  bar  of  the  action  paragraph 
711,  C.  C.  A.  1913,  to  wit: 

''There  shall  be  commenced  and  prosecuted  within  three 
years  after  the  cause  of  action  shall  have  accrued  and  not 
afterward,  all  actions  or  suits  •  •  .  of  the  following  descrip- 
tion: •  . 

"3.  Actions  for  relief  on  the  ground  of  fraud  or  mistake. 
The  cause  of  action  in  such  case  not  to  be  deemed  to  have  ac- 
crued until  the  discovery,  by  the  aggrieved  party,  of  the  facta 
constituting  the  fraud  or  mistake." 

Under  the  facts  in  this  case,  plaintiff  waa  not  free  to  dis- 
cover "the  facts  constituting  the  fraud  or  mistake"  until  he 
was  relieved  from  the  oppression  and  duress  of  his  father, 
about  a  year  after  making  the  deed.  This  action  was  com- 
menced on  the  twenty-seventh  day  of  March,  1916,  by  filing 
the  original  complaint.  The  exact  date  upon  which  plaintiff 
was  "kicked  out"  of  his  father's  house,  as  plaintiff  expresses 
the  incident  terminating  their  relation,  is  not  shown  by  the 
evidence.  The  nineteenth  day  of  October,  1912,  is  fixed  in 
plaintiff's  evidence,  at  which  time  he  was  in  the  state  of  Cali- 
fornia, and  he  states  that  he  had  gone  to  California  about  six 
months  prior  to  October  19,  1912.  The  bar  of  the  statute 
began  to  run  when  plaintiff  left  his  father's  house  and  went 
to  California,  and  was  complete  on  the  nineteenth  day  of  Oc- 
tober, 1915,  beyond  question.  This  action  was  not  commenced 
until  five  months  had  expired  after  the  bar  of  the  statute  had 
completely  run.  The  defendant  pleads  gross  laches,  and, 
owing  to  the  expiration  of  the  period  of  limitation  prescribed 
by  the  said  statute  as  a  bar,  before  the  action  was  commenced 
under  the  most  favorable  circumstances  to  the  plaintiff,  such 
defense  of  laches  should  be  and  was  allowed,  thereby  permit- 
ting the  matters  arising  out  of  troubled  family  affairs  to  rest 
in  peaceful  slumber.  Upon  the  whole  case,  giving  to  plain- 
tiff's entire  evidence  the  effect  most  favorable  to  plaintiff,  the 
evidence  is  not  suflBcient  to  justify  in  law  or  equity  a  recovery 
by  the  plaintiff  upon  either  theory  advanced,  or  upon  any 
theory  deducible  from  the  evidence  and  the  pleadings. 

The  judgment  is  therefore  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[CSvU  No.  1600.    Filed  June  15,  1M8.] 
[173  Pac.  349.] 

STATE,  AppeDant,  v.  J.  B.  MERCK  and  L.  D.  MoCART- 
NET,  Appellees. 

1.  Pleju)in<3 — Allegation  op  Answer. — ^In  the  state's  aetion  against 

bail  on  their  recognizance,  the  supreme  court  will  not  hear  defend- 
ants to  argue  that  there  were  two  undertakings  put  in,  when  they 
alleged  in  their  answer  there  was  but  ontf. 

2.  BAHi — Recital  in  Undeetaking — Estoppel  to  Deny. — ^In  such  ac- 

tion, an  indefinite  and  unsatisfactory  entry  in  the  magistrate's 
docket  should  not  control  a  recital  in  the  undertaking;  the  recital 
being  in  the  nature  of  an  admission  by  defendants,  they  are  estopped 
from  disputing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.  A  C.  Lockwood,  Judge.  Reversed  with 
directions. 

Mr.  John  P.  Ross,  County  Attorney,  and  Mr.  Bruce  Ste- 
phenson, Deputy  County  Attorney,  for  the  State. 

Messrs.  Doan  &  Doan,  for  Appellees. 

FRANKLIN,  C.  J.— H.  B.  Russell  was  charged  with  the 
crime  of  selling  intoxicating  liquor  and,  waiving  his  prelim- 
inary examination,  was  held  to  answer  by  a  committing  magis- 
trate. Bail  for  his  appearance  was  put  in  by  the  defendant 
executing  a  written  undertaking  with  J.  B.  Merck  and  L.  D. 
McCartney,  the  appellees,  as  sureties.  The  undertaking  was 
acknowledged  before  the  magistrate  and  returned  to  the  clerk 
of  the  superior  court  as  required  by  law.  The  undertaking, 
omitting  the  acknowledgment,  is  as  follows: 
**In  the  Justice  Court,  Fourth  Precinct,  County  of  Cochise, 
State  of  Arizona. 

"An  order  having  been  made  on  the  24th  day  of  March, 
A.  D.  1915,  by  R.  S.  MacLay,  a  justice  of  the  peace  of  Cochise 
county,  that  H.  B.  Russell  be  held  to  answer  upon  a  charge  of 
selling  intoxicating  liquor,  to-wit,  whiskey,  upon  which  he 
has  been  admitted  to  bail  in  the  sum  of  five  hundred  and 
no-100  ($500.00)  dollars,  we,  J.  B.  Merck,  by  occupation  mer- 
chant, and  L.  D.  McCartney,  by  occupation  merchant,  resi- 
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dents  of  Douglas,  Arizona,  and  property  holders  within  the 
state  of  Arizona,  hereby  undertake  that  the  above-named 
H.  B.  Russell  will  appear  and  answer  the  charge  above  men- 
tioned in  whatever  court  it  may  be  prosecuted,  and  will  at 
all  times  hold  himself  amenable  to  the  orders  and  processes 
of  the  court ;  and,  if  convicted,  will  appear  for  judgment,  and 
Bender  himself  in  execution  thereof,  or  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  state  of 
Arizona  the  sum  of  five  hundred  and  no-100  ($500.00)  dollars. 
**  Witness  our  hands  and  seals,  this  the  twenty-fourth  day 
of  March,  A.  D.  1915. 

''H.  B.  RUSSELL, 
**J.  B.  MERCK, 

*'L.  D.  McCartney.'* 

The  defendant  was  convicted  of  the  charge  in  the  superior 
court,  and,  failing  to  appear  and  render  himself  in  execution 
of  the  judgment,  the  superior  court  directed  that  fact  to  be 
entered  upon  its  minutes,  and  the  recognizance  was  thereupon 
declared  forfeited.  No  move  being  made  to  discharge  the  for- 
feiture, and  the  statutory  period  of  20  days  having  elapsed, 
the  county  attorney  commenced  this  action  against  the  bail 
upon  their  recognizance.  The  appellees  pleaded,  and  it  is  sub- 
stantially the  only  defense  to  the  action,  that  the  undertaking 
was  put  in  before  the  defendant  was  held  to  answer  by  the 
magistrate.  They  admit  executing  an  undertaking  for  the 
appearance  of  Russell  at  the  preliminary  examination,  but 
contend  that  their  duties  and  obligations  end  there,  and  deny 
that  any  undertaking  for  the  appearance  of  said  defendant, 
after  being  held  to  answer,  was  executed  by  them.  It  appears 
from  an  entry  dated  March  30,  1915,  made  in  the  docket  of 
the  magistrate,  that  the  defendant  waived  his  preliminary 
examination,  was  held  to  answer  and  was  released  on  $500 
bail,  with  J.  B.  Merck  and  L.  D.  McCartney  as  sureties.  An- 
other entry,  dated  March  24,  1915,  recites  that  the  defendant 
appeared  before  the  magistrate,  and  his  preliminary  exam- 
ination was  postponed  indefinitely;  that  defendant  was  re- 
leased on  $500  bail,  with  J.  B.  Merck  and  L.  D.  McCartney 
as  sureties.  The  answer  alleges  that  the  appellees  executed 
but  one  undertaking,  which  was  for  the  defendant's  appear- 
ance at  the  preliminary  examination,  and  that  this  undertak- 
ing had  been  discharged.  They  argue  that  this  suit  is  upon 
the  discharged  undertaking,  which  was  executed  on  March  24, 
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1915,  for  defendant's  appearance  at  the  preliminary  examina- 
tion, and  should  have  been  brought  on  the  one  executed  March 
30,  1915,  after  the  defendant  was  held  to  answer.  Thus  we 
have  a  wide  departure  in  argument  from  the  allegation,  in 
the  answer.  We  think  it  is  clear  that  there  was  but  one  un- 
dertaking, which  is  the  one  pleaded  as  the  foundation  of  this 
suit.  We  will  not  hear  appellees  argue  that  there  were  two 
undertakings  put  in  when  they  allege  in  their  answer  that 
there  was  but  one.  Again  the  insistence  in  argument  is  un- 
supported except  by  vague  inference  from  a  somewhat  in- 
definite and  unsatisfactory  entry  in  the  magistrate's  docket. 
This  entry  ought  not  to  control  the  recital  in  the  undertaking. 
The  undertaking  which  the  appellees  executed  recites  that  the 
defendant  had  been  held  to  answer  upon  a  charge  of  selling 
intoxicating  liquor.  They  assumed  the  duty  and  obligation 
to  answer  for  any  failure  of  his  to  appear  in  whatever  court 
the  charge  might  be  prosecuted;  a  condition  of  the  under- 
taking being  that  the  defendant  would  at  all  times  hold  him- 
self amenable  to  the  orders  and  processes  of  the  court,  and  if 
convicted  would  appear  for  judgment  and  render  himself  in 
execution  thereof.  The  undertaking  they  executed  is  in  the 
form  prescribed  by  section  1195  of  the  Penal  Code  in  cases 
of  bail  being  allowed  for  the  appearance  of  the  defendant 
after  being  held  to  answer.  The  sureties  thereby  became  jail- 
ers of  their  own  choosing.  In  contemplation  of  law,  the 
defendant  was  then  transferred  from  the  custody  of  the  offi- 
cers to  the  custody  of  his  sureties.  The  sureties  intended 
that  the  defendant  should  have  his  freedom  until  he  was 
required  to  appear  and  render  himself  in  execution  of  the 
judgment  of  the  court.  Their  undertaking  accomplished  the 
very  thing  intended.  At  any  time  before  the  declaration  of 
forfeiture,  the  sureties  had  it  within  their  power  to  surrender 
the  defendant  in  discharge  of  the  bail  and  thus  release  them- 
selves from  the  penalty  which  might  occur  by  reason  of  any 
default  of  the  defendant.  They  took  no  action  in  this  direc- 
tion; no  move  was  made  to  discharge  the  forfeiture  of  the 
recognizance.  Now,  when  the  obligation  is  about  to  be  en- 
forced, they  urge  this  technical  objection.  The  recital  in  their 
undertaking  that  the  defendant  had  been  held  to  answei*  is 
in  the  nature  of  an  admission  by  them,  which,  under  the 
circumstances,  they  ought  not  to  be  permitted  to  dispute. 
The  sureties  are  estopped  from  denying  the  truth  of  thip 
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recital  to  relieve  themselves  of  their  voluntary  obligation. 
Upon  the  whole  case,  we  are  of  the  opinion  that  the  sureties 
should  meet  the  obligation  they  assumed  and  be  compelled  to 
pay  the  penalty  fixed  in  the  undertaking  for  the  default  of  the 
defendant. 

Judgment  reversed,  with  direction  to  enter  judgment  in 
favor  of  the  plaintifE  as  prayed  for  in  its  complaint 

ROSS  and  CUNNINQHAM,  JJ.,  concur. 


[Civil  No.  1573.    FUed  June  15,  1918.] 
[173  Pac.  1062.] 

GERMANIA  FIRE  INSURANCE  COMPANY  OP  NEW 
YORK,  a  Corporation,  Appellant,  v.  BARBARA  TAN- 
TON  BALLY,  Appellee. 

1.  Insurance — Fibje  Insurancib — Oommxjnity  Peopeett. — ^Where  wife 

had  legal  title  to  property,  an  insurance  company  cannot  assert  that 
she  was  not  the  "sole  and  unconditional  owner  of  the  property" 
merely  because  the  property  was  bought  with  community  funds. 

2.  Insurance — ^Fire  Insuranob — ^Mortgagee. — ^Under  mortgagee  clause 

in  fire  insurance  policy  providing  that  mortgagee  shall  not  be 
affected  by  any  act  or  neglect  of  the  mortgagor  or  owner,  the  mort- 
gagee is  justified  in  assuming  that  the  insurance  company  has  satis- 
fiod  itsdf  that  the  policy  is  valid,  and  that  the  insurance  contract  has 
followed  the  title  to  the  property,  and  has  been  properly  assigned 
previous  to  the  insertion  of  such  mortgagee  clause. 

[As  to  rights  of  a  mortgagee  under  an  insurance  on  the  mortgaged 
property,  see  note  in  54  Am.  Dec  €93.] 

8.  Insurance  —  Fire  Insurance  —  Proof  or  Ijoss  —  Mortgagee.  —  A 
mortgagee  under  a  fire  policy  is  not  required  to  furnish  proof  of  loss, 
and  failure  by  owner  to  do  so  does  not  affect  his  interest. 

4.  Insurance — Fire  Insurance — Mortgagees. — ^Under  mortgagee  clause 

in  a  fire  policy,  providing  that  mortgagee  is  not  affected  by  any  act 
or  neglect  of  mortgagor  or  owner,  the  mortgagee  need  not  prorate, 
where  owner  without  his  knowledge  or  consent  obtains  additional 
insurance,  notwithstanding  that  the  mortgagee  clause  contains  a 
provision  providing  that  the  lose  ahall  be  prorated  where  additional 
insurance  is  taken  out. 

5.  Contracts  —  CbNSTRUcrioN. — The  intention  of   contracting   parties 

must  prevail  if  ascertainable. 
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6.  INSUKANCB  Policy — Oonstkuotion. — Any  doubtful  temiB  in  an  iii« 

mirance  policy  susceptible  of  more  than  one  meaning  are  always  eon* 
strued  most  favorably  to  insured. 

7.  Constitutional  Law  —  Insurance  —  Damages  —  Impairing  Obuoa- 

TION  OF  Contract. — CSvil  Code  of  1913,  paragraph  3441,  providing 
that  insurance  company  shall  be  liable  for  damages  and  attorney's 
fees  where  they  fail  to  pay  for  losses  within  the  time  provided  in 
the  policy,  when  applied  to  pre-existing  policies,  does  not  impair  the 
obligation  thereof  in  violation  of  Const.  IT.  8.  art.  1,  §  10,  and  Cbnst. 
Ariz.,  art.  2,  8  25. 

8.  Insurance  —  Attorney's  Pees  —  Statutes.  —  Civil  Code  of  1913, 

paragraph  3441,  imposes  damages  and  attorney's  fees  upon  an  in- 
surance company  that  does  not  pay  a  loss  within  the  time  provided 
in  the  policy,  whether  or  not  ffach  failure  is  due  to  bad  faith. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Maricopa.    F.  H.  Lyman,  Judge.    Affirmed. 

Mr.  M.  T.  Phelps  and  Mr.  Bay  A.  HaU,  for  Appellant 

Mr.  J.  L.  Qust,  for  Appellee, 

ROSS,  J. — The  appellee,  Barbara  Tanton  Bally,  brought" 
this  action  to  recover  as  first  mortgagee  on  a  standard  mort- 
gage clause  in  her  favor  attached  to  what  is  known  as  a  New 
York  standard  form  of  fire  insurance  policy  issued  by  appel- 
lant to  Nettie  Gilmore.  Appellee  recovered  judgment  for  the 
full  amount  of  the  policy  and  $200  attorneys'  fees  and  costs, 
from  which  judgment  and  order  overruling  motion  for  a  new 
trial  the  appellant  prosecutes  this  appeal,  and  assigns  many 
errors.  It  first  complains  that  the  findings  of  fact  are  not 
supported  by  the  evidence.  We  have  carefully  looked  into 
the  evidence  and  also  the  findings  of  fact  as  made  by  the 
court,  and,  sifting  and  selecting  from  both,  have  come  to  the 
conclusion  that  the  material  and  salient  facts  are  as  fol- 
lows : 

The  appellant  insurance  company,  in  June,  1912,  issued 
to  Nettie  Gilmore  a  fire  policy  on  her  dwelling  for  $3,000. 
October  12th,  Nettie  Gilmore  deeded  the  premises  to  one  E.  D. 
McDonald  who,  on  the  same  day,  deeded  to  C.  D.  Messner. 
October  19,  1912,  Messner  mortgaged  the  premises  to  appellee 
for  $3,000.  October  23,  1912,  Gilmore  assigned,  with  the  con- 
sent of  appellant,  the  policy  to  Messner,  and  on  October  25, 
1912,  appellant  attached  to  the  policy  a  standard  mortgage 
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clause,  by  which  it  agreed  to  pay  loss,  if  any,  to  appellee. 
In  January,  1914,  Messner  deeded  to  Olive  M.  Quartier,  and 
at  the  same  time  assigned  the  policy  to  her,  with  the  written 
consent  of  appellant.  Quartier  took  out  two  other  policies 
with  other  insurance  companies,  aggregating  $3,000,  to  secure 
a  second  mortgage  on  the  dwelling  in  favor  of  Messner  for 
$1,795.  These  last  policies  were  taken  out  without  the  knowl- 
edge or  consent  of  either  the  appellant  or  appellee. 

Quartier  deeded  to  N.  W.  Cooper.  This  transaction,  we 
think,  unquestionably  took  place  before  the  fire,  although  the 
trial  court's  finding  is  that  it  cannot  be  told  from  the  evi- 
dence whether  it  was  befortf  or  after  the  fire.  The  dwelling 
was  damaged  by  fire  October  15,  1914.  The  court's  finding 
is  that  the  loss  was  $3,600,  and  this  finding,  having  support 
in  the  evidence,  we  will  treat  as  correct. 

Appellee,  Barbara  Tanton  Bally,  has  never  resided  in  Ari- 
zona. The  loan  to  Messner  by  her  was  negotiated  and  at- 
tended to  by  her  agent,  Vernon  C.  Cook,  a  citizen  of  Phoenix, 
and  as  soon  as  he  learned  of  the  fire  loss  he,  as  her  agent, 
undertook  to  protect  her  interests,  and  to  that  end  sought 
to  have  proof  of  loss  made  and  filed  with  appellant  within 
60  days  after  the  fire. 

Quartier  was  not  a  resident  of  Arizona,  and  was  not  present 
in  the  state  at  any  of  the  times  mentioned  herein.  Appellee's 
agent,  Cook,  believing  at  the  time  that  Quartier  was  the  owner 
of  the  premises,  obtained  from  her  a  power  of  attorney, 
authorizing  him  to  act  in  the  matter  of  collecting  the  insur- 
ance. When  he  presented  himself  to  the  agent  and  adjuster 
of  appellant,  armed  with  a  power  of  attorney  from  Quartier, 
he  was  advised  by  the  adjuster  that  the  power  of  attorney 
was  lacking  in  both  form  and  substance,  and  that  no  dealings 
could  be  had  with  him.  This  was  in  November,  a  month,  more 
or  less,  from  the  date  of  the  fire.  Cook  then  endeavored  to  get 
another  power  of  attorney  that  would  satisfy  the  adjuster 
and  entitle  him  to  be  recognized  in  the  matter  of  settling  the 
insurance.  This  power  of  attorney  he  received  2  or  3  days 
before  the  expiration  of  the  60  days  allowed  in  which  to  file 
proof  of  loss,  but  he  was  unable  to  locate  or  find  the  adjuster 
until  after  the  60  days,  and  when  he  did  see  the  adjuster  was 
informed  by  him  that  it  was  too  late ;  that  no  liability  existed 
because  no  claim  of  loss  had  been  filed  within  60  days.  Not- 
withstanding, Cook,  in  the  name  of  Quartier,  did  make  out 
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and  give  the  appellant's  agent  in  Phoenix  claim  of  this  loss — 
this  about  February  15,  1915 — for  $5,800.  No  formal  written 
claim  of  loss  was  made  by  Cooper,  and  none  was  made  by 
appellee  in  her  own  name.  However,  the  Quartier  proof  of 
loss  was  made  by  appellee's  agent,  Cook,  for  and  on  behalf 
of  appellee  and  in  her  interest  and  for  the  purpose  of  saving 
her  rights.  The  day  following  the*  fire,  the  adjuster  and  a 
member  of  the  firm  of  Kay  &  Co.,  who  wrote  the  policy, 
visited  the  building,  and  saw  the  character  and  extent  of  the 
damages,  and  shortly  thereafter  the  adjuster  caused  an  ap- 
praisal of  the  loss  to  be  made  by  a  builder  and  contractor. 
After  the  expiration  of  the  60  days  provided  in  the  policy 
for  the  making  and  presenting  to  the  insurance  company  of 
the  claim  of  loss,  the  appellant  refused  to  admit  or  discuss  its 
liability  to  the  appellee,  or  anyone  else.  The  standard  mort- 
gage clause  is  as  follows : 

**Loss  or  damage,  if  any,  under  this  policy  shall  be  pay- 
able to  .  .  .  as  .  .  .  mortgagee  (or  trustee),  as  interest  may 
appear,  and  this  insurance,  as  to  the  interest  of  the  mortgagee 
(or  trustee)  only  herein,  shall  not  be  invalidated  by  any  act 
or  neglect  of  the  mortgagor  or  owner  of  the  within  described 
property,  nor  by  any  foreclosure  or  other  proceedings  or 
notice  of  sale  relating  to  the  property  nor  by  any  change  in 
the  title  or  ownership  of  the  property,  nor  by  the  occupation 
of  the  premises  for  purposes  more  hazardous  than  are  per- 
mitted by  this  policy ;  provided,  that  in  case  the  mortgagor  or 
the  owner  shall  neglect  to  pay  any  premium  due  under  this 
policy  the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the 
same.  Provided,  also,  that  the  mortgagee  (or  trustee)  shall 
notify  this  company  of  any  change  of  ownership  or  occupancy 
or  increase  of  hazard  which  shall  come  to  the  knowledge  of 
said  mortgagee  (or  trustee),  and,  unless  permitted  by  this 
policy  it  shall  be  noted  thereon,  and  the  mortgagee  (or  trus- 
tee) shall,  on  demand,  pay  the  premium  for  such  increased 
hazard  for  the  term  of  the  use  thereof ;  otherwise  this  policy 
shall  be  null  and  void.  This  company  reserves  the  right  to 
cancel  this  policy  at  any  time  as  provided  by  its  terms,  but 
in  such  case  this  policy  shall  continue  in  force  for  the  benefit 
only  of  the  mortgagee  (or  trustee)  for  ten  days  after  notice 
to  the  mortgajjee  (or  trustee)  of  such  cancellation  and  shall 
then  cease,  and  this  company  shall  have  the  right,  on  like 
notice,  to  cancel  this  agreement.     In  case  of  any  other  insur- 
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ance  upon  the  within  described  property,  this  company  shall 
not  be  liable  under  this  policy  for  a  greater  portion  of  any  loss 
or  damage  sustained  than  the  sum  hereby  insured  bears  to 
the  whole  amount  of  insurance  on  said  property  issued  to  or 
held  by  any  party  or  parties  having  an  insurable  interest 
therein,  whether  as  owner,  mortgagee,  or  otherwise." 

From  these  facts,  and  some  others  which  we  shall  state  as 
we  go  along,  the  appellant  raises  several  points  of  law,  every 
one  of  which,  it  is  claimed,  is  fatal  to  the  appellee's  demand. 
In  the  first  place,  it  is  said  that  Nettie  Qilmore,  in  whose 
favor  the  insurance  policy  was  originally  issued,  was  not,  as 
she  h&d  represented  to  the  company,  the  sole  and  unconditional 
owner  of  the  property  insured.  The  basis  for  this  contention 
grows  out  of  this  state  of  facts :  That  Nettie  Gilmore  was  a 
married  woman,  and  the  property,  being  paid  for  out  of  com- 
munity funds,  remained  the  common  property  of  the  spouses, 
notwithstanding  title  was  in  her  name.  But  Nettie  Gilmore 
testified  that,  while  the  property  was  obtained  by  exchanging 
common  property  therefor,  it  was  deeded  to  her  free  from 
any  claim  of  her  husband  and  as  a  gift.  We  know  of  no  rule 
of  law  preventing  such  a  transaction  being  effective  as  between 
the  husband  and  wife,  and  we  certainly  do  not  feel  inclined 
to  indulge  in  any  technical  reasoning  in  order  to  relieve  the 
insurance  company  from  liability.  Nettie  Gilmore,  without 
any  gift,  was  already  the  owner  of  one-half  of  the  property. 
La  Tovrette  v.  La  Tourette,  15  Ariz.  200,  Ann.  Gas.  1915B, 
70, 137  Pac.  426.  Against  her  direct  testimony  that  the  whole 
of  the  property  was  hers,  we  are  asked  to  presume  that  it  was 
community  simply  because  it  was,  in  part,  paid  for  by  the 
husband.  We  opine  that  if  the  husband  had  paid  the  full 
consideration  out  of  his  individual  funds  and  caused  the 
deed  to  be  made  to  his  wife  in  gift,  whatever  creditors  or 
others  might  say,  it  would  afford  an  insurer  no  ground  of 
complaint.  lie  could  not,  in  such  circumstances,  with  any 
semblance  of  truth  or  law,  assert  that  the  wife  was  not  the 
sole  and  unconditional  owner  of  the  property. 

It  is  also  said  that  the  insurance  contract  has  not  followed 
the  title  to  the  property ;  that  a  hiatus  was  created  when  the 
property  was  deeded  to  McDonald  and  no  assignment  of  the 
insurance  made  to  McDonald;  that  when  Nettie  Gilmore  as- 
signed the  insurance  policy  to  Messner,  she  had  no  interest 
whatever  in  the  insured  property,  having  parted  with  her  title 
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some  days  before.  On  the  same  day  the  property  was  deeded 
to  McDonald  by  Nettie  Gilmore  he  deeded  it  to  Messner.  The 
McDonald  transaction  is  not  explained  in  the  evidence.  The 
parties  to  the  transaction  may  have  conceived  that  the  short 
space  of  time  in  which  McDonald  held  the  title  was  so  insig- 
nificant as  not  to  be  taken  into  consideration  in  the  matter 
of  the  assignment  of  the  insurance  policy,  or  it  may  have  been 
that  McDonald  was  only  a  ''go-between'*  or  a  figurehead  in 
the  deal  between  Gilmore  and  Messner.  It  is  not  claimed  that 
this  neglect  or  lapse  was  material  or,  if  known  to  the  insur- 
ance company  or  its  agents,  would  have  caused  the  assignment 
to  Messner  to  be  rejected. 

But,  aside  from  these  reasons,  the  insurance  clause  attached 
to  the  policy  in  terms  provides  that  the  policy  shall  not  be 
invalidated  as  to  the  mortgagee's  interest  by  reason  of  any 
act  or  neglect  of  the  mortgagor  or  owner,  and,  according  to  the 
majority  of  the  authorities,  this  affords  protection  against 
previous  acts  as  well  as  subsequent  acts  of  the  insured.  As 
is  well  known,  many  insurance  policies  are  issued,  primarily, 
to  protect  mortgagees.  In  fact,  it  is  made  a  condition  of  the 
mortgage,  as  in  this  case,  that  the  insurance  shall  be  carried 
by  the  owner  of  the  property  to  protect  the  interests  of  the 
mortgagee.  This  exaction  by  the  mortgagee  is  well  known 
to  the  insurance  companies,  and  they  are  only  too  glad  to 
take  the  risk.  The  insurer  issues  the  policy  to  the  mortgagor. 
It  is  a  contract  between  the  mortgagor  and  the  insurance  com- 
pany. The  mortgagee  is  not  interested  in  the  contract  in  its 
inception,  and  only  becomes  interested  after  its  execution, 
when  the  mortgage  clause  is  attached  to  the  policy  for  his 
protection.  We  think  the  mortgagee,  when  a  policy  is  pre- 
sented to  him  with  a  standard  mortgage  clause  attached  thereto 
in  his  favor,  is  justified  in  assuming  that  the  insurance  com- 
pany has  satisfied  itself  that  the  policy  is  valid  and  free  from 
impeachment  for  any  conduct  or  act  of  the  assured  at  its 
inception  or  prior  to  the  attachment  of  the  mortgage  clause. 
The  authorities  are  not  agreed  on  this  proposition,  but  we 
think  the  better  reason  is  with  those  that  hold  the  rights  of 
the  mortgagee  are  unaffected  by  any  act  or  neglect  of  the  in- 
sured as  well  before  the  attachment  of  the  mortgage  clause  as 
afterward.  Both  views  of  the  law  are  stated  in  the  follow- 
ing authorities :  14  R.  C.  L.  1037,  §  215 ;  Richards  on  Insur- 
ance, p.  354;  Brecht  v.  Law  Union  and  Crown  Insurance  Conv- 
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pany,  160  Fed.  399,  87  C.  C.  A.  351,  18  L.  E.  A.  (N.  S.)  197, 
and  case  note ;  Bacot  v.  Phoenix  Insurance  Company,  96  MLss. 
223,  Ann.  Cas.  1912B,  262,  and  case  notes,  25  L.  R.  A. 
(N.  S.)  1226,  50  South.  729 ;  Reed  v.  Firemen's  Insurance  Co., 
81  N.  J.  Law,  523,  35  L.  E.  A.  (N.  S.)  343,  80  Atl.  462; 
Smith  V.  Union  Insurance  Co,,  25  E.  I.  260,  105  Am.  St.  Eep. 
882,  55  Atl.  715;  Ostrander  on  Fire  Insurance,  p.  502,  §  210, 
says:  * 

'*When  a  policy  has  been  assigned  with  the  consent  of  the 
company,  a  new  and  independent  contract  has  arisen  between 
the  company  and  the  assignee,  and  this  contract  will  be  sub- 
ject to  no  forfeitures  by  reason  of  any  acts  or  omissions  of  the 
person  originally  insured.  It  is  wholly  immaterial  whether 
the  company  had  or  had  not  knowledge  of  such  forfeitures 
when  consenting  to  the  assignment." 

The  reason  given  for  applying  this  rule  of  construction  to 
the  agreement  between  the  mortgagee  and  the  insurer  is  that 
their  arrangement  is  in  all  essentials  an  independent  and 
separate  contract  by  which  the  mortgagee  is  impliedly  or  ex- 
pressly relieved  from  doing  the  things  ordinarily  required  of 
the  mortgagor,  and  likewise  exempted  from  the  penalties  for 
neglect  or  omission,  the  burdens  and  forfeitures  to  which  he 
may  be  subjected  being  set  forth  in  his  contract  as  contained 
in  the  mortgage  clause. 

It  is  next  objected  that  appellee  should  not  recover  because 
she  failed  to  make  proof  of  loss,  and  because  the  proof  of  loss 
by  the  insured,  Quartier,  being  made  more  than  60  days  after 
the  fire,  was  not  available  to  the  appellee.  Under  the  terms 
of  the  policy,  the  obligation  to  make  proof  of  loss  devolves 
upon  the  insured,  and  not  upon  the  mortgagee.  Some  of  the 
decisions  hold  that  a  failure  by  the  insured  to  make  the  proof 
within  the  time  limit  specified  will  work  a  forfeiture  of  the 
policy  as  to  the  insured,  whereas  others  hold  that  this  time 
limit  is  not  of  the  essence  of  the  policy,  and  no  forfeiture 
will  be  allowed  if  the  insured  make  proof  of  his  loss  within 
a  reasonable  time  after  the  fire.  Vance  on  Insurance,  p.  502 ; 
Kenton  Insurance  Company  v.  Downs,  90  Ky.  236,  13  S.  W. 
882.  Since  the  mortgagee  does  not  contract  to  furnish  proof 
of  loss,  certainly  the  reasoning  in  the  first  line  of  cases  should 
not  apply  to  him.  Ordinarily  he  is  not  any  more  familiar 
with  the  property  insured  than  the  insurance  company,  and 
in  case  of  fire  is  as  little  likely  to  know  of  it,  or  its  cause. 
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The  particulars  called  for  in  the  statement  of  loss  are  pecu- 
liarly within  the  knowledge  of  the  insured,  and  by  the  terms 
of  the  policy  it  is  made  his  personal  duty  to  take  care  of  it. 
Whatever  effect  the  neglect  or  omission  of  the  insured,  in  this 
regard,  may  have  upon  his  rights,  it  should  not  be  a  bar  to  a 
recovery  by  the  mortgagee.  Perhaps  it  is  generally  allowed 
that  some  one  should  make  the  proof  of  loss;  and,  if  the  in- 
sured fails  to  dp  so,  then  the  mortgagee  may  make  it,  or  if  the 
insured  makes  the  proof  after  the  time  limit  specified,  even 
though,  as  to  him,  it  is  too  late,  it  may  be  taken  advantage 
of  by  the  mortgagee.  14  R.  C.  L.  1325,  §  500;  4  Cooley's 
Briefs,  Law  of  Insurance,  3352-3374;  Union  Inst,,  etc.,  v. 
Phoenix  Insurance  Gompcmy,  196  Mass.  230,  13  Ann.  Cas. 
433, 14  L.  R.  A.  (N.  S.)  459,  81  N.  B.  994.  The  agent  of  the 
mortgagee  made  the  proof  of  loss  here  in  the  name  and, 
ostensibly,  for  the  benefit  of  Quartier.  This  proof  was  lodged 
with  the  appellant  some  four  months  after  the  fire  or  60  days 
beyond  the  limit  named  in  the  policy.  As  a  matter  of  fact, 
Quartier,  at  the  time  of  the  fire,  as  also  the  proof  of  loss, 
had  alienated  the  premises,  and  had  no  interest  in  the  policy 
of  insurance,  although  it  stood  in  her  name.  At  the  time  of 
the  fire  and  proof  of  loss  she  had  forfeited  her  rights  in  the 
policy,  and  the  only  person  left  within  its  protection  was  the 
mortgagee.  The  mortgagee  was  the  only  one  who  had  an  en- 
forceable right  or  claim  against  the  appellant,  and  in  her 
name  the  proof  of  loss  properly  should  have  been  made.  It 
was,  as  found  by  the  court,  in  fact  and  in  truth,  made  by 
appellee's  agent  for  the  benefit  of  appellee  and  in  aid  of  her 
claim.  We  will  therefore  treat  it  as  though  it  had  been  made 
in  appellee's  name  and  solely  for  her  use,  and  in  entire  dis- 
regard of  the  insured.  If  we  should  take  the  view  that  it 
was  incumbent  upon  the  mortgagee  to  make  proof  of  loss  (the 
insured  having  failed  to  do  so)  before  she  could  maintain  an 
action  upon  the  policy,  we  believe  appellee  has  fully  met  that 
condition.  However,  we  think  the  better  view  to  be  that  it  is 
not  necessary  for  the  mortgagee  to  furnish  proof  of  loss  under 
a  policy  with  the  standard  form  of  mortgage  clause  attached. 
The  mortga.ore  clause  does  not  require  him  to  furnish  proof 
of  loss;  neither  does  the  policy,  and  when  the  two  are  read 
and  construed  together,  no  such  duty  is  discovered.  Reed  v. 
Firemen's  Insvrance  Company,  81  N.  J.  Law,  523,  35  L.  R.  A. 
(N.  S.)  343,  80  Atl.  462;  2  Cooley's  Briefs,  Law  of  Ihsurance, 
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p.  1228  J  Olens  FaUs  Ins,  Co.  v.  Porter,  44  Fla.  568,  33  South. 
473. 

The  moet  perplexing  and  difficult  question  is  the  one  grow- 
ing out  of  the  provision  in  the  mortgage  clause  with  reference 
to  prorating  the  loss  when  there  is  other  insurance  on  the 
property  covered  by  the  mortgage, — other  insurance  not  of 
the  mortgagee's  interest  in  the  property,  but  of  the  interest  of 
others  therein.  Prominently  and  loudly  it  is  proclaimed  in 
the  first  sentence  in  the  contract : 

*'This  insurance,  as  to  the  interest  of  the  mortgagee  only 
herein,  shall  not  be  invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  within  described  property.'' 

As  we  have  seen  in  other  parts  of  this  opinion,  the  acts  or 
negligence  ©f  the  mortgagor  or  owner  that  will  not  affect  or 
impair  the  mortgagee's  indemnity  are  those  occurring  before 
the  mortgagee's  rights  accrue  as  well  as  those  occurring  sub- 
sequently, up  to  and  even  after  the  loss.  It  is  evident  that  a 
loss  ftf  insurance  by  the  mortgagor  or  owner  because  of  some 
violation  of  its  terms,  was  not  intended  to  affect  or  impair 
the  mortgagee's  insurance.  Whatever  may  happen  to  other 
insurance  upon  the  property,  so  long  as  the  mortgagee  pays 
the  premium  when  the  insured  neglects  to  do  so,  or  pays  for 
additional  hazard,  or  notifies  the  insurer  of  any  change  of 
ownership,  occupancy  or  increase  of  hazard,  if  these  come 
to  his  knowledge,  the  mortgagee's  indemnity  is  safe.  These 
seem  to  be  the  only  affirmative  duties  placed  upon  the  mort- 
gagee, all  the  other  duties  being  personal  to  the  mortgagor  or 
owner  and  so  recognized  by  the  insurer,  at  least  until  a  ques- 
tion of  liability  arises.  If,  however,  the  sentence  in  the  mort- 
gage clause  concerning  contribution  among  insurers  be  held 
to  mean,  as  contended  by  appellant,  that  the  mortgagee's  share 
of  the  loss  is  diminished  by  any  other  or  additional  insur- 
ance in  the  proportion  that  his  insurance  bears  to  the  whole 
insurance  upon  the  property,  then  the  statement  at  the  head 
of  the  contract  that  the  mortgagee's  interest  "shall  not  be  in- 
validated by  any  act  or  neglect  of  the  mortgagor  or  owner" 
is  not  true.  If  this  contention  be  conceded,  there  is  no  limit 
of  invalidation  of  the  mortgagee's  interest  to  which  the  mort- 
gagor or  owner  may  not  go.  His  whims  or  his  needs  may  be 
said  to  be  the  only  limits.  To  say  the  mortgagee  would  know- 
ingly consent  in  advance  to  such  a  provision  in  his  contract 
would  be  *to  charge  him  with  a  carelessness  and  stupidity  not 
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common  to  those  who  lend  money  upon  "gilt-edge  security." 
It  is  unbelievable  that  the  ordinary  lender  of  money  would 
accept  security  that  might  at  any  time  be  destroyed  or  ren- 
dered valueless  by  the  mortgagor  or  owner,  without  his  consent 
or  knowledge,  and. yet  that  is  what  the  appellant  contends  was 
done  in  this  case. 

It  is  said  the  proportion  of  the  loss  the  appellee  should 
recover  is  thirty-sixtieths  only,  for  the  reason  that  of  the 
total  insurance  on  the  property,  $6,000,  $3,000  was  in  favor 
of  mortgagee,  Bally,  and  $3,000  in  favor  of  Messner,  junior 
mortgagee.  This  Messner  interest  in  the  property  was  a  separ 
rate  and  distinct  interest  from  the  interest  of  the  appellee, 
the  senior  mortgagee.  The  Messner  insurance  was  obtained 
at  a  later  date  to  indemnify  his  interest  in  the  property.  It 
was  not  upon  the  interest  of  the  senior  mortgagee  nor  for  her 
indemnity,  nor  waa  it  with  her  knowledge  or  consent  that  it 
was  taken  out.  All  the  subsequent  insurance  for  Messner  was 
the  act  of  the  mortgagor  or  owner. 

It  is  the  contention  of  appellee  that  the  contract,  when 
properly  construed,  does  not  require  her  to  prorate  the  loss 
with  other  insurance,  unless  it  be  insurance  upon  her  interest 
in  the  insured  property  for  her  benefit,  of  prior  insurance,  or 
insurance  placed  thereon  with  her  consent.  This  position 
finds  support  in  the  well-considered  case  of  Eddy  v.  L,  A. 
Corporation,  143  N.  Y.  311,  25  L.  R.  A.  686,  38  N.  B.  307, 
wherein  the  court,  speaking  through  Mr.  Justice  PECKHAM, 
said: 

**It  is  clear  that  the  only  object  of  the  mortgagee  is  to 
obtain  a  security,  upon  which  he  can  rely,  and  this  object  is, 
of  course,  also  plain  and  clear  to  the  insurer.  Both  parties 
proceed  to  enter  into  a  contract  with  that  one  end  in  view. 
In  order  to  make  it  plain  beyond  question  the  statement  is 
made  that  no  act  or  neglect  of  the  owner  with  regard  to  the 
property  shall  invalidate  the  insurance  of  the  mortgagee. 
When,  in  the  face  of  such  an  agreement,  entered  into  for  the 
purpose  stated,  there  is  also  placed  in  the  instrument  a  pro- 
vision as  to  the  proportionate  payment  of  a  loss,  we  think  the 
true  meaning  to  be  extracted  from  the  whole  instrument  is 
that  the  insurance  which  shall  diminish  or  impair  the  right 
of  the  mortgagee  to  recover  for  his  loss  is  one  which  shall  have 
been  issued  upon  his  interest  in  the  property,  or  when  he  shall 
have  consented  to  the  other  insurance  upon  the  owner's  in- 
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terest.  This  may  not,  perhaps,  give  full  effect  to  the  strict 
language  of  the  apportionment  clause,  but  if  full  effect  be 
given  to  that  clause,  and  it  should  be  held  to  call  for  the  subse- 
quent reduction  of  the  liability  of  the  insurers  in  such  a  case 
as  this,  then  full  effect  is  denied  to  the  important  and  ma- 
terial, if  not  the  controlling,  clause  in  the  contract,  which 
provides  that  the  insurance  of  the  mortgagee  shall  not  be 
injuriously  'impaired  or  affected'  by  the  act  or  neglect  of 
the  owner.  As  used  in  these  mortgagee  clauses,  this  is  the 
meaning  of  the  word  'invalidate.'  "  Hastings  v.  Westches- 
ter Fire  Ins.  Co.,  siipra,  73  N.  Y.,  at  page  149. 

The  remarkable  thing  is  that,  although  this  provision  has 
been  in  use  in  the  New  York  standard  form  of  policy  at  least 
since  October  9,  1894,  when  the  Eddy  decision  was  rendered, 
we  have  been  cited  to  only  three  cases  construing  it,  and,  with 
considerable  industry,  we  have  been  unable  to  find  others. 
On  October  23,  1894,  just  14  days  after  the  Eddy  decision, 
the  United  States  Circuit  Court  for  the  Eighth  District,  in 
Hartford  Fire  Insurance  Company  v.  Williams,  63  Fed.  925, 
11  C.  C.  A.  503,  passed  upon  the  identical  question,  taking  a 
diametrically  opposite  view.  The  reasoning  of  the  Williams 
ease,  is  adopted  and  approved  by  the  Kentucky  court  in  Suv 
Insurance  Office  v.  Varhle,  103  Ky.  758,  41  L.  R.  A.  792,  46 
S.  W.  486.  The  Eddy  case  is  cited  with  approval  by  the 
Massachusetts  court  in  Hardy  v.  Lancashire  Insurance  Com- 
pany, 166  Mass.  210,  55  Am.  St.  Rep.  395,  33  L.  R.  A.  241, 
44  N.  E.  209. 

If  we  were  inclined  to  decide  the  question  upon  the  weight 
of  authority,  how  could  we  say  which  way  the  scale  tipped! 
Two  courts  of  high  repute  say  the  provision  means  one  thing, 
and  two  other  courts  of  equal  dignity  and  learning  say  it 
means  another. 

At  the  present  time  no  insurance  policy  may  be  written 
under  the  laws  of  Arizona,  except  on  the  New  York  standard 
form  (section  3440,  Civil  Code),  but  in  1912,  when  the  policy 
in  question  was  issued,  there  was  no  legal  requirement  that 
any  particular  form  of  policy  be  used.  The  appellant,  a  New 
York  corporation,  however,  without  legal  compulsion,  did  use 
a  form  of  policy  the  courts  of  its  state,  nearly  a  quarter  of 
a  century  before,  had  declared  protected  the  mortgagee  from 
a  diminution  of  his  policy  because  of  other  insurance,  and 
it  is  not  unreasonable,  as  we  see  it,  to  assume  the  company,  in 
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doing  80,  took  into  consideration  the  interpretation  given 
this  provision  by  the  courts  of  New  York,  and  proffered  it 
to  the  mortgagee  with  that  understanding  of  its  terms  and  con- 
ditions. The  Eddy  case  was  stare  decisis  of  the  question  in 
New  York,  and  it  is  not  to  be  thought  appellant  would  seek 
or  desire  a  different  construction  for  other  states  in  which  it 
does  business,  and  thus  have  a  policy  meaning  one  thing  in 
New  York  and  another  thing  outside  of  New  York.  The  more 
rational  view  is  to  assume  that  appellant  did  not  wish  a  con- 
tract of  insurance  other  than  the  adjudicated  standard  form, 
or  else  it  would  have  employed  different  language  to  express 
its  agreement,  since  it  was  free  to  do  so  at  the  time  this  policy 
was  issued.  Over  and  over  it  has  been  decided  that  the  inten- 
tion of  contracting  parties,  if  ascertainable,  must  prevail. 
This  rule  is  fundamental  and  controlling.  However,  another 
rule  especially  apropos  to  insurance  policies  is  that  when  the 
language  used  to  express  intent  is  susceptible  of  more  than 
one  meaning,  it  should  be  given  that  meaning  most  favorable 
to  the  insured.  "Any  doubtful  terms  are  always  construed  in 
favor  of  the  insured."  Gazzam  v.  Oerman  Union  Fire  Ins, 
Co.,  155  N.  C.  330,  Ann.  Cas.  1912C,  362,  71  S.  E.  434. 

We  confess  that  it  is  not  clear  to  us  what  is  meant  by  the 
insertion  of  the  two  apparently  contradictory  provisions  in  the 
mortgage  clause  we  have  been  discussing.  We  think  the  view 
of  the  New  York  court  is  entirely  reasonable,  and,  besides, 
it  has  the  merit  of  justice  and  common  sense  on  its  side,  and 
we,  therefore,  adopt  it. 

The  appellee  was  allowed  an  attorney's  fee  of  $200,  and 
this,  it  is  contended,  was  error.  Subsequent  to  the  dates  of 
the  policy  and  the  mortgage  clause,  in  May,  1913,  section  3441, 
Civil  Code,  went  into  effect.  In  this  section,  among  other 
things,  it  is  provided : 

**In  all  cases  where  a  loss  occurs  and  the  fire  insurance  com- 
pany liable  therefor  shall  fail  to  pay  the  same  within  the  time 
specified  in  the  policy,  after  demand  made  therefor,  such  com- 
pany shall  be  liable  to  pay  the  holder  of  such  policy,  in  addi- 
tion to  the  amount  of  the  loss,  fifteen  per  cent  damages  on  the 
amount  of  such  loss,  together  with  all  reasonable  attorney's 
fees  for  the  prosecution  and  collection  of  such  loss." 

It  was  by  virtue  of  this  authority  that  the  court  assessed 
an  attorney's  fee.  It  is  contended  the  law,  when  applied  to 
a  pre-existing  contract,  impairs  the  obligation  thereof,  in 
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violation  of  article  1,  §  10,  Constitution  of  the  United  States, 
and  article  2,  §  25,  Constitution  of  Arizona.  It  has  been 
decided  several  times  that  laws  of  the  import  of  section  3441, 
supra,  when  applied  to  contracts  entered  into  at  a  date  subse- 
quent to  their  enactment,  did  not  deny  the  equal  protection  or 
the  due  process  clauses  as  contained  in  the  Fourteenth  Amend- 
ment of  the  federal  Constitution.  Fraternal  Mystic  Circle  v. 
Snyder,  227  U.  S.  497,  57  L.  Ed.  611,  33  Sup.  Ct.  Rep.  292. 
The  statute,  when  applied  to  contracts  antedating  its  enact- 
ment, as  was  done  in  this  case,  is  clearly  retroactive,  but  that, 
in  itself,  does  not  make  it  bad.  It  must,  in  addition  to  being 
retroactive,  change  the  nature  and  legal  effect  of  the  contract 
before  it  can  be  said  to  impair  the  contract.  The  law  consid- 
ered in  the  Snyder  case,  supra,  authorized  the  assessment  of 
an  additional  25  per  cent  when  it  was  made  to  appear  that 
the  insurance  company's  refusal  to  pay  had  inflicted  addi- 
tional expense,  loss,  and  injury,  and  that  such  refusal  was  not 
made  in  good  faith.  This,  as  applied  to  pre-existing  con- 
tracts, was  held  not  to  impair  them.     It  was  said : 

*'The  statute  is  aimed,  not  at  the  rights  secured  by  the  con- 
tract, but  at  the  dishonest  methods  employed  to  defeat  them. 
The  additional  liability  is  attached  to  bad  faith  alone.  .  .  . 
Neither  the  contract,  nor  the  existing  law  which  entered  into 
it,  contemplated  contests  promoted  in  bad  faith  or  justified 
the  infliction  of  loss  by  such  means.  The  state  was  entitled 
at  all  times  to  take  proper  measures  to  prevent  the  perversion 
of  its  legal  machinery,  and  there  is  no  denial  or  burdening,  in 
any  proper  sense,  of  the  existing  remedies  applicable  to  the 
contract  by  the  demand  that  they  be  availed  of  bona  fide.'' 

Our  statute  does  not  limit  the  right  to  recover  damages 
and  attorney's  fees  to  refusals  to  pay  made  in  bad  faith.  It 
applies  to  all  cases,  whether  the  resistance  be  honest  or  dis- 
honest, upon  sufiBcient  reason  or  without  reason.  The  dam- 
ages and  attorney's  fees  are  allowed  '*as  a  mere  consequence 
of  success  in  the  suit."  Mr.  Justice  HUGHES,  who  wrote  the 
opinion  in  the  Snyder  case,  distinguished  it  from  the  case 
we  have  when  he  said: 

**Nor  does  the  statute  permit  a  recovery  of  expenses  or 
added  damages  as  a  mere  consequence  of  success  in  the  suit. 
The  question  whether  the  state  may  so  provide  as  to  prior  con- 
tracts is  not  before  us,  and  we  express  no  opinion  upon  it." 
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The  question  which  the  court,  in  the  Snyder  case,  refused 
or  declined  to  decide  is  squarely  presented  to  us  for  decision. 
It  is  evident  we  cannot  justify  the  imposition  of  damages  or 
attorney's  fees  as  a  punishment  for  bad  faith  in  refusing  pay- 
ment, for  our  law  does  not  place  the  right  upon  that  ground. 
The  right  to  impose  these  burdens  upon  an  insurance  com- 
pany that  refuses  payment  of  loss  for  good  reason  is  just  as 
absolute  as  if  it  refused  payment  for  no  reason  whatever.  If 
this  may  be  done,  it  is  because  the  insurance  company  is 
engaged  in  a  business  of  such  general  and  public  concern  as 
to  permit  the  police  power  of  the  state  to  be  invoked  in  aid 
of  the  rights  and  duties  growing  out  of  the  relation  of  insured 
and  insurer.  This  has  been  directly  recognized  as  a  state 
function  in  liability  insurance,  in  life  insurance  as  affecting 
our  army  and  navy,  and  in  marine  insurance.  Thus  the  state 
has  actually  taken  hold  of  the  insurance  question,  and,  in  some 
measure  and  for  some  purposes,  assumed  the  duty  of  its  admin- 
istration. Indeed,  when  laws  allowing  damages  or  attorney's 
fees  against  insurance  companies  and  railroad  companies  have 
been  attacked  as  denying  equal  protection  of  the  law,  the 
courts  have  justified  such  laws  under  the  police  power.  In 
AUiance  Co-operative  Insurance  Company  v.  Corbeit,  69  Kan. 
564,  77  Pac.  108,  the  court,  after  citing  cases,  said : 

"The  doctrine  of  those  cases  is  that  attorney's  fees  may 
bfe  imposed  upon  a  delinquent  company  under  the  police 
power  of  the  state  as  a  kind  of  penalty  incurred  in  the  con- 
duct of  business  affected  with  a  public  interest,  and  its  cor- 
rectness is  no  longer  open  to  debate." 

All  contracts  are  entered  into  with  the  understanding  that 
the  reserve  power  of  the  state  to  pass  laws  for  the  general 
welfare  may  be  invoked  at  any  time,  and  therefore,  if  the 
Legislature,  in  the  proper  exercise  of  that  power,  is  convinced 
that  the  public  good  demands  that  an  insurance  company 
unsuccessfully  resisting  payment  of  losses  should  be  penalized 
in  damages  or  attorney's  fees,  we  see  no  constitutional  objec- 
tion to  their  doing  so.  The  highest  court  of  one  state  has, 
without  discussion  and  as  a  matter  of  course,  given  retroactive 
effect  to  a  statute  authorizing  the  assessment  of  an  attorney's 
fee  against  insurance  companies  that  unsuccessfully  resist 
payment  of  loss.  American  Fire  Insuraofice  Company  v. 
Landfare,  56  Neb.  482,  76  N.  W.  1068 ;  Hanover  Fire  Insur- 
ance Company  v.  Qustin,  40  Neb.  828,  59  N.  W.  375. 

XIZAris.— 88 
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We  have  come  to  the  conclusion  that  the  judgment  of  the 
lower  court  should  he  affirmed;  and  it  is  accordingly  so 
ordered. 

FRANKLIN,  C.  J.,  and  CUNNINGHAM,  J.,  concur. 


[aTil  No.  1594.    FUed  June  15,  1918.] 
[173  Pac.  1058.] 

IDA    FEIiBEE,  Appellant  v.    ED    THORPE    and    JOE 
AUSENHAUSE,  AppeUees. 

Forcible  Entry  and  Detainer^-" Actual  Possession."— One  residing 
on  lot,  the  front  part  of  which  was  fenced,  was  in  "actual  possession" 
of  the  rear  unfenced  part  of  the  lot  within  the  meaning  of  Civil 
Code  of  1913,  paragraph  1536,  relating  to  forcible  entry,  where  there 
was  a  toilet  on  the  back  of  the  lot  which  was  in  constant  use. 

[As  to  when  title  and  color  of  title  m&j  be  given  in  evidence  in 
actions  of  forcible  entry  and  detainer,  see  note  in  77  Am.  Dec.  552.] 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Mohave.  John  A.  Ellis,  Judge.  Reversed  and 
remanded. 

TAt.  Charles  L.  Lewis,  for  Appellant 

No  appearance  for  Appellees. 

CUNNINGHAM,  J. — The  appellant  purchased  improve- 
ments on  public  land  at  the  town  of  Chloride  in  Mohave 
county,  consisting  of  a  dwelling-house,  a  fence  inclosing  such 
house,  and  a  toilet  situate  about  45  feet  distant  from  the  fence 
to  the  rear  of  the  house,  used  by  the  occupants  of  the  house. 
On  February  2,  1916,  appellant  began  to  occupy  the  dwelling- 
house  and  to  use  the  said  necessary  improvements.  The  lot 
so  improved  and  claimed  by  plaintiff  fronts  north  and  is  78 
feet  wide  east  and  west  by  140  feet  long  north  and  south,  and 
the  toilet  is  situated  about  the  middle  of  the  lot  near  the 
southerly  end  line.  The  occupants  of  the  dwelling-house  use 
the  toilet  by  passing  through  a  gate  in  the  fence  south  of 
the  house.    The  portion  of  the  unfenced  lot  from  the  south 
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fence  to  the  rear  of  the  house,  upon  which  the  toilet  is  situ- 
ate, a  space  28  by  78  feet,  is  the  premises  which  the  defend- 
ants are  charged  with  having  forcibly  entered  and  now  re- 
tain, depriving  the  plaintiff  of  the  actual  possession  of  said 
lot.  On  or  about  the  thirteenth  day  of  February,  1917,  the 
defendants  went  upon  the  said  portion  of  plaintiff's  said  lot 
and  constructed  a  wire  fence  parallel  with  plaintiff's  rear  or 
south  fence,  and  inclosed  28  feet  in  depth  of  the  southern 
end  of  the  lot,  including  the  toilet.  Plaintiff  repeatedly  ob- 
jected to  defendants  trespassing  on  said  claimed  premises, 
giving  the  actual  notice  of  her  claim  and  the  extent  of  the 
lot  claimed.  Plaintiff  made  no  use  of  the  plot  of  land  in 
controversy  other  than  for  the  purposes  of  the  use  of  a  back 
yard  and  of  the  toilet  situate  thereon. 

The  appellant  assigns  as  error  that  the  judgment  is  not  jus- 
tified by  the  evidence  and  is  contrary  to  law.  The  entry  of 
the  defendant  was  made  upon  real  estate'  in  a  case  where 
an  entry  is  not  given  by  law,  and  they  are  therefore  guilty 
of  "forcible  entry  and  detainer"  under  chapter  5,  tit.  6, 
C.  C.  A.  1913,  provided  the  facts  as  found  by  the  court  sum- 
marized above  amount  in  law  to  ** actual  possession''  of  the 
premises  in  question  by  the  plaintiff  at  the  time  of  the  entry 
made  by  the  defendants.  A  "forcible  entry"  or  an  entry 
where  entry  is  not  given  by  law  within  the  meaning  of  said 
chapter  5  is  defined  by  paragraph  1526,  C.  C.  A.  1913,  as 
"an  entry  without  the  consent  of  the  person  having  the  actual 
possession."  "On  the  trial  of  any  case  of  forcible  entry 
.  .  .  the  only  issue  shall  be  as  to  the  right  of  actual  posses- 
sion; and  the  merits  of  the  title  shall  not  be  inquired  into." 
Paragraph  1536,  C.  C.  A.  1913.  The  expression  "actual  pos- 
session" has  been  defined  by  the  courts  in  numerous  cases. 
See  title  Actual  Possession,  1  Words  and  Phrases,  164.  A  few 
definitions,  are,  to  wit: 

"Actual  possession  is  a  possession  of  the  character  required 
by  the  character  and  situation  of  the  land."  Allaire  v. 
KetcJtam,  55  N.  J.  Eq.  168,  35  Atl.  900. 

"Possession  of  land  is  actual  when  there  is  an  occupancy 
according  to  its  adaptation  and  use."  Morrison  v.  Kelley, 
22  111.  609,  74  Am.  Dec.  169. 

"Actual  possession  is  a  question  of  law  and  fact,  and  its 
determination  must  largely  depend  upon  the  situation  of  the 
parties,  the  size  and  extent  of  the  land,  and  the  purpose  for 
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which  it  is  adapted."  Johnston  v.  Albuquerque  (N.  M.),  72 
Pac.  9. 

"By  'actual  possession'  as  used  in  a  statement  that  forcible 
entry  is  high-handed  invasion  of  the  actual  possession  of 
another  is  meant  that  he  shall  be  in  actual  use  and  enjoy- 
ment of  the  land  for  such  purpose  as  it  is  capable  of,  and 
not  that  the  prosecutor  shall  be  actually  present  at  the  time." 
State  V.  Newbury,  122  N.  C.  1077,  29  S.  E.  367. 

See,  also,  Mintum  v.  Burr,  16  Cal.  107. 

The  facts  that  the  plaintiff  actually  occupied  the  dwelling- 
house,  and  actually  and  necessarily  used  the  toilet  standing 
forty-five  feet  south  from  the  dwelling-house,  and  in  using  the 
toilet  necessarily  crossed  the  unf enced  portion  of  the  public 
domain,  certainly  amounts  to  using  such  unf  enced  portion  of 
ground  between  her  rear  fence  and  the  toilet  for  a  purpose  for 
which  such  ground  was  adapted,  and  as  a  consequence  plaintiff, 
by  such  use  of  said  premises  as  shown  by  the  evidence,  was  in 
the  actual  possession  of  the  land  so  unfenced  to  the  south 
line  of  said  toilet.  Her  actual  dominion  over  such  unfenced 
land  was  to  all  intents  and  purposes  the  same  in  law  as  that 
over  the  other  portions  of  such  lot.  The  statute  is  a  con- 
servator of  peace,  and  without  doubt,  when  the  evidence  shows 
without  conflict  that  a  person  is  constantly  using  ground  for 
a  beneficial  purpose  for  which  it  is  eminently  adapted,  that 
use  is,  in  law  of  forcible  entry  and  detainer,  such  actual  pos- 
session as  the  statute  contemplates  and  protects  against  en- 
croachment by  others  having  no  better  right.  The  judgment 
rendered  in  this  case  is  clearly  contrary  to  the  law  as  applied 
to  the  facts  determined  by  the  trial  court. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
lower  court,  with  instructions  to  enter  judgment  for  the  plain- 
tiff and  take  such  further  proceedings  as  required  by  law. 

FEANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[Civil  No.  1662.    Filed  July  10,  1918.] 
[173  Pac.  947.] 

THE  ATLAS  COPPER  COMPANY  OF  ARIZONA,  a  Cor- 
poration,  Appellant,  v.  A.  T.  ETRING  and  F.  M.  LAY- 
TON,  Copartners  Doing  Business  Under  the  Finn  Name 
of  EYRING  AND  COMPANY,  AppeUees. 

Costs— Frivolous  Appeal.— Under  Civil  Coder  of  1913,  paragraph  1272, 
as  to  frivolous  appeals,  where  appeal  ia  taken  for  delay,  appellee  ia 
entitled  to  damages  of  10  per  eent.  of  the  amount  of  the  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Graham.  A  G.  McAlister,  Judge.  Appeal  dis- 
missed. 

Mr.  R.  B.  Sloan,  for  Appellant 

Mr.  John  McGowan,  for  Appellees. 

PER  CURIAM.— On  February  25,  1918,  appellees,  mer- 
chants, obtained  a  default  judgment  against  the  defendant, 
appellant  mining  company,  for  goods,  wares,  and  merchan- 
dise furnished  appellant. 

On  March  7, 1918,  appellant  gave  notice  of  appeal,  and  filed 
a  supersedeas  and  cost  bond.  Since  that  time  appellant  has 
done  nothing  towards  having  the  record  perfected  and  sent  to 
this  court,  for  which  reason  appellees  have  moved  that  the 
appeal  be  dismissed  as  for  the  want  of  prosecution  and  as 
frivolous,  and  that  they  be  allowed  10  per  cent  damages  as 
for  a  frivolous  appeal.    There  is  no  resistance  to  this  motion. 

We  are  of  the  opinion  that  the  appeal  in  this  case  was  taken 
for  delay,  and  that  under  paragraph  1272,  Civil  Code  1913, 
and  the  decisions  of  this  court,  appellees  are  entitled  to  dam- 
ages in  the  sum  of  $51.33,  being  10  per  cent  of  the  judgment. 

It  is  therefore  ordered  that  the  said  appeal  be  docketed  in 
this  court,  and  the  same  be  dismissed. 

It  is  further  ordered  that  the  sum  of  $51.33  be,  and  the 
same  is  hereby,  awarded  appellees  as  damages  for  a  frivolous 
appeal,  and  that  appellees  recover  their  costs  in  this  court 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 
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[Civil  No.  1625.    PUed  July  19,  1918.] 
[174  Pac.  1027.] 

HENRY  W.  ETZ,  GEORGE  ETZ  and  MAX  TREU,  Appel- 
lants, V.  S.  W.  JARVIS  and  JOHN  McGUIRE,  Appellees. 

Appeal  and  Ebrob — Record — Dismissal  — ^Where  an  appeal  is  taken  un- 
der the  provisions  of  subdivision  1,  para^aph  1227  of  the  Code  of 
1913,  from  a  judgment  only,  and  the  final  judgment  is  not  among 
the  papers  transmitted  to  the  appellate  court,  nor  is  there  any  copy 
of  the  final  judgment  in  the  abstract  of  record,  nor  any  minute  entry 
that  might  inform  the  court  as  to  the  contents  of  the  final  judgment, 
there  is  nothing  before  the  court  to  consider,  and  the  appeal  will 
be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
county  of  Cochise.  W.  A.  O'Connor,  Judge.  Appeal  dis- 
missed. 

Mr.  O.  Gibson,  for  AppeUants. 

Mr.  A.  A.  Worsley,  for  Appellees. 

CROSBY,  Superior  Judge. — This  is  an  appeal  from  an  ac- 
tion in  ejectment,  avowedly  brought  only  for  the  purpose  of 
determining  boundary  lines  between  some  farming  lands  near 
Benson.  The  case  wafif  tried  to  a  jury  and  a  verdict  found, 
favorable  to  the  defendants  who  are  the  appellees  in  this  court. 

The  plaintiffs  and  appellants  have  appealed  from  the  judg- 
ment rendered  in  the  nisi  prius  court 

Under  subdivision  1,  paragraph  1227  of  the  Code  of  1913, 
the  right  to  appeal  from  a  judgment  is  given.  Under  sub- 
division 2  of  the  same  paragraph,  a  party  has  a  right  to 
appeal  from  an  order  granting  or  refusing  a  new  trial.  But 
in  this  case  the  appellants  appeal  from  the  judgment  only. 
Yet,  in  the  praecipe  of  the  appellants  stating  what  papers 
were  to  be  sent  up  to  this  court,  there  was  no  request  that  the 
final  judgment  be  sent  up  to  this  court.  The  final  judgment 
is  not  included  among  the  papers  transmitted,  nor  is  there 
any  copy  of  the  final  judgment  in  the  abstract  of  the  record, 
nor  any  entry  in  the  minutes  that  might  take  the  place  of  or 
inform  us  as  to  the  contents  of  the  final  judgment. 
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There  is  one  short  minute  entry  that  states  that  the  court 
granted  a  motion  for  judgment  in  accordance  with  the  jury's 
verdict,  but  it  is  evident  that  that  is  entirely  insuflScient. 

The  supreme  court  of  Colorado,  in  Northrup  v.  Jenison, 
56  Pae.  187,  well  says:  *'It  is  essential  to  an  appeal  that  the 
appellant  lodge  in  the  Appellate  Court  an  authenticated  copy 
of  the  record  of  the  judgment  appealed  from.  Without  such 
copy  there  is  nothing  before  the  court."  See  also  Board  of 
County  Commrs.  v.  LoveU,  20  Colo.  80,  36  Pac.  878,  and 
Alvord  V.  McOaughey,  5  Colo.  244. 

With  this  condition  of  the  record  there  is  nothing  before 
us  to  consider.  An  inspection  of  'the  transcript  shows  that 
substantial  justice  will  be  meted  out  by  a  judgment  in  ac- 
cordance with  the  verdict  of  the  jury.  The  appeal  is  ordered 
dismissed. 

FRANKLIN,  C.  J.,  and  BOSS,  J.,  concur. 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


INDEX. 

(801) 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQ IC 


INDEX. 


ACTION. 

Action  for  fees.    See  Attorney  and  Client. 

Action  for  injuries.     See  Street  Railroads^  1,  2. 

Action  for  possession.    See  Landlord  and  Tenant,  !• 

Action  for  rent.    See  Landlord  and  Tenant,  3. 

Action  to  restrain  trespass.     See  Mines  and  Minerals,  1. 

X.  Action  —  CHAiiACTEa  op  Action  —  Name  Given  by  Parties.  —  The 
name  or  designation  given  an  action  by  the  parties  is  not  binding 
before  the  court,  but  it  is  the  duty  of  the  courts  to  look  to  the  sub- 
stance, the  record  made,  and  disregard  the  mere  name  given  to  the 
action.     (Genardini  et  al.  v.  Kline,  5^8.) 

2.  Action  —  Consolidation  —  Judgment.  —  Where  a  bank  brought  sep- 

arate actions  on  pledged  notes  against  seven  defendants,  and  upon 
motion  of  defendants,  the  issues  being  the  same,  the  suits  were  con-, 
solidated*,  a  single  verdict  and  judgment  is  sufi&cient.  (Ellis  et  al. 
V.  First  Nat.  Bank,  464.) 

3.  Action — ^Joindeb  of  Causes — Kx  Contractu — Ex  Deucto.-~A  cause 

of  action  seeking  damages  for  breach  of  duties  imposed  under  a 
lease  held  not  ea>  delicto,  and  not  subject  to  a  demurrer  for  joinder 
with  ex  contractu  causes.     (Eirkland  et  al.  v.  Spriggs,  425.) 

4.  Action  —  Joinder  —  Suit  to  Set  Aside  Conveyance  —  Action  on 

Debt. — ^Under  Civil  Code  of  1913,  paragraph  425,  providing  that 
the  complaint  shall  set  forth  clearly  the  names  of  the  parties,  a  con- 
cise statement  of  the  cause  of  action,  without  any  distinction  be- 
tween suits  at  law  and  in  equity,  etc.,  and  paragraph  548,  provid- 
ing that  the  judgment  shall  conform  to  the  pleadings,  and  be  so 
framed  as  to  give  the  party  all  the  relief  to  which  he  may  be  en- 
titled, either  at  law  or  in  equity,  a  creditor  in  one  action  can  seek 
to  recover  his  debt,  and  also  to  have  the  debtor's  fraudulent  convey- 
ance set  aside.     (First  Nat.  Bank  v.  McDonough,  223.) 

ADVERSE  POSSESSION. 

1.  Adverse  Possession  —  Color  of  Title  —  Void  Deed.  —  One  who 
claimed  under  a  deed  from  several  persons  signed  by  all  of  them, 
and  acknowledged  by  all  but  one,  and  purporting  to  have  been  ac- 
knowledged by  her,  by  her  husband  as  agent,  and  who  completed 
the  other  requisites  of  title,  had  a  complete  title  under  Civil  Code 
of  1913,  paragraph  700;  the  deed,  even  if  void  as  to  the  one  party, 
being  sufficient  to  constitute  color  of  title.  (Sparks  v.  Douglas  & 
Sparks  Realty  Co.,  123.) 
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ADVERSE  POSSESSION  (Continued). 

2.  Adveese  Possession — Good  Faith.  —  Under  Civil  Code  of  1913,  para- 

graph 700y  ae  to  UmitationB  of  aetiom  to  qaiet  title,  good  faith  is 
not  an  element  of  color  of  title.  (Sparks  ▼.  Douglas  ft  Sparks 
Realty  Co.,  123:) 

3.  Advebss  Possession — Requisites. — To  complete  title  bj  limitations 

under  Revised  Statutes  of  1913,  paragraph  700,  the  claimant  must 
have  a  recorded  deed,  must  claim  ownership,  and  must  have  paid 
taxes  for  at  least  five  consecutive  jears  next  preceding  the  institu- 
tion of  suit.     (Sparks  v.  Douglas  &  Sparks  Realtj  Co.,  123.) 

ALIENS. 

AUENs  —  Right  to  Sue  —  Change  of  Status  to  Alien  Enemt  Pend- 
ing Appeal. — An  injured  servant  does  not  lose  his  capacity  to  sue 
under  the  employers'  liability  law  by  reason  of  a  probable  change  in 
his  status  from  that  of  alien  friend  to  that  of  alien  enemy,  taking 
place  since  the  employer's  appeal  was  perfected.  (Superior  & 
Pittsburg  Copper  Co.  v.  Davidovitch,  402.) 

APPEAL  AND  ERROR. 

Appealable  Orders  and  Judgments^ 

Appealability  of  judgment  in  election  contest.    See  Elections,  L 

1.  Appeal  and  EksoR  —  Decisions  Reviewable— Setting  Aside  Judg- 
ments.—  An  order  setting  aside  a  judgment  for  "good  cause 
shown,"  and  granting  a  new  trial  under  Civil  Code  of  1913,  para- 
graph 592,  is  appealable.     (Lockwood  v.  Lockwood,  215.) 

Parties. 

2.  Appeal  and  Esbobt— Suit  Against  One  as  Executrix  and  as  Indi- 

vidual—  Appeal  from  Judgment  Against  Heb  as  Executrix  — 
Setting  Aside  Judgment  por  Her  as  Individual. — In  suit  by  a 
creditor  of  decedent  against  the  executrix  to  recover  the  debt  and 
against  her  individually  to  set  aside  an  alleged  fraudulent  convey- 
ance to  her,  judgment  for  the  executrix  cannot  be  set  aside  on  appeal 
from  judgment  for  her  individually.  (First  Nat.  Bank  ▼.  Me- 
Donough,  223.) 

Exceptions. 

3.  Appeal  and  Error — ^Preservation  op  Exceptions — Failure  to  Ob- 
ject.— In  an  action  for  personal  injuries  under  the  Employers'  Lia- 
bility Act,  failure  to  object  to  questions  asked  by  the  jurors  as 
indicating  prejudice  precluded  such  matter  from  being  urged  on 
appeal.     (Superior  &  Pittsburg  Copper  Co.  v.  Tomich,  182.) 

Perfecting  Appeal. 

4.  Appeal  and  Error—Filino  Appeal  Bond— Time. — ^Under  Civil  Code 

of  1913,  sections  1233,  1235^  1236,  and  1237,  as  to  perfection  of 
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APPEAIi  AND  EBEOR  (Continued). 

appeal,  since  the  appeal  is  perfected  by  giving  the  notice  thereof, 
the  appeal  bond  may  be  filed  before  the  notice  is  given  so  long  as 
both  the  bond  and  the  notice  are  filed  within  six  months  of  the  date 
of  the  judgment.  (Inspiration  Cons.  Copper  Co,  v.  Mendez,  151.) 
5.  Appeal  and  Ebboh— Filing  Appeal  Bond— Time. — ^Tinder  Civil  Code 
of  1913,  section  1253,  a  party  having  the  right  to  object  to  an  ap- 
peal bond  for  insufiSciency  waives  any  defect  by  failure  to  give  the 
required  notice;  and  the  time  when  the  bond  was  filed  becomes 
material  only  as  fixing  the  time  when  objection  may  be  made.  (In- 
spiration Cons.  Copper  Co.  v.  Mendez,  151.) 
ft.  Appeal  and  Eerob— Filing  Appeal  Bond — Time. — A  bond  in  the 
nature  of  a  supersedeas  bond  filed  before  notice  of  appeal  is  given 
doee  not  stay  the  judgment  until  the  notice  of  appeal  is  given. 
(Inspiration  Cons.  Copper  Co.  v.  Mendez,  151.) 

7.  Appeal  and  Erroe  —  Necessity  pob  Bond.  —  Under  Civil  Code  of 
1913,  paragraph  1233,  providing  that  appeals  from  orders-  other 
than  final  judgments  may  be  taken  within  60  days,  and  paragraph 
1236,  providing  that  appellant  shall,  within  the  time  for  appealing, 
file  an  appeal  bond,  an  appeal  from  an  order  modifying  a  decree 
will  be  dismissed,  where  a  bond  was  not  filed  within  60  days. 
(Jackson  v.  Lebanon  Eeservoir  &  Ditch  Co.,  443.) 

8.  Appeal  and  Error — ^Notice  op  Appeal — Bond. — When  notice  re- 
cites appeal  by  partnership  consisting  of  appellant  and  another, 
and  the  attorney  filing  was  not  then  attorney  for  such  other,  who  had 
not  been  served  and  did  not  appear,  the  notice  was  effective  only  as  to 
appellant's  appeal,  and  his  individual  bond  is  not  at  variance  there- 
with.    (Kirkland  et  al.  v.  Spriggs,  425.) 

Eecord, 

9.  Appeal  and  Error  —  Assignments  of  Error  —  Instructions  — 

AXTTHENTIGATION. — Assignments  of  error  based  on  instructions  in  the 
files  are  without  legal  basis;  the  only  part  of  the  record  properly 
certified  and  authenticated  being  the  transcript  of  the  testimony  and 
the  court's  minutes,  the  instructions  not  being  indorsed  by  the  judge 
as  given  or  refused,  nor  having  attached  any  certificate  of  the  clerk 
showing  that  they  were  the  instructions  of  the  court.  (Hunter  v. 
Daze,  310.) 
10.  Appeal  and  Ebroe— Assignments  op  Error— Sufficiency. — ^Undei 
Civil  Code  of  1913,  paragraph  1231,  making  it  the  duty  of  the  court, 
upon  appeal  from  final  judgment,  to  review  all  orders  and  rulings 
made  by  the  court  below  which  are  assigned  as  error,  assignments 
of  error,  except  fundamental  ones,  although  indicating  the  ruUngs 
complained  of,  will  not  be  noticed,  where  not  specifying  the  ground 
of  error,  further  than  stating  for  "the  reasons  hereinafter  stated  in 
the  argument  on"  such  assignment  of  error,  in  view  of  rule  8,  sub- 
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APPEAL  AND  ERROR  (Continued). 

division  1,  providing  that  ''all  assignments  of  error  most  distinetlj 
specify  each  ground  of  error  relied  upon  and  the  particular  ruling 
complained  of."     (Wootan  v.  Roten,  235.) 

11.  Appeal  and  Erroe — Record — Assignments  op  Ebboii — Court  Rules. 

That  an  alleged  error  was  presented  in  appellant's  motion  for  new 
trial  and  argued  at  length  in  his  brief  is  not  sufficient  under  supreme 
court  rule  8,  subdivisions  1  and  2,  requiring  separate  and  distinct 
statement  of  grounds  in  assignments  of  error.  (Kirkland  et  al.  t. 
Spriggs,  425.) 

12.  Appeal  and  Error — ^Record — ^Dismissal. — Where  an  appeal  is  taken 
under  the  provisions  of  Subdivision  1,  Paragraph  1227  of  the  Code 
of  1913,  from  a  judgment  only,  and  the  final  judgment  is  not  among 
the  papers  transmitted  to  the  appellate  court,  nor  is  there  any  copy 
of  the  final  judgment  in  the  abstract  of  record,  nor  any  minute  entry 
that  might  inform  the  court  as  to  the  contents  of  the  final  judgment, 
there  is  nothing  before  the  court  to  consider,  and  the  appeal  will 
be  dismissed.     (Etz  et  aL  v.  Jarvia  et  al.,  598.) 

Beview, 

13.  Appeal  and  Error— Presumptions  of  Regularity. — An  order  set- 

ting aside  a  judgment  for  "good  cause  shown''  under  Civil  Code  of 
1913,  paragraph  592,  relating  to  new  trials  to  persons  served  by 
publication,  is  followed  by  the  same  presumptions  of  correctness  as 
other  orders,  and  will  be  disturbed  only  for  errors  on  the  face  of 
the  record.     (Lockwood  v.  Lockwood,  215.) 

14.  Appeal  and  E'rror — Question  Reviewable — Error  in  Other  Suit 
— Attachment. — Any  error  in  allowing  amendment  of  the  judgment 
for  the  attaching  creditor  against  the  attachment  debtor  to  fore- 
close the  lien  and  order  sale  of  property  cannot  be  reviewed  on 
appeal  in  the  proceeding  between  the  attaching  creditor  and  a 
claimant  to  try  the  right  of  property;  being  in  a  separate  lawsuit. 
(Hunter  v.  Daze,  310.) 

15.  Appeal  and   Error  —  Questions   Reviewable  —  Modification   of 

Judgment. — Want  of  notice  of  application  to  modify  judgment  can- 
not be  urged  on  appeal  from  the  modified  judgment  only,  but  there 
must  have  been  motion  to  have  the  amended  judgment  set  aside, 
and  appeal  from  denial  thereof.     (Hunter  v.  Daze,  310.) 

16.  Appeal  and  Error  —  Review  —  Evidence  —  Concession  by  Appei/- 
lant. — Defendant-appellant's  coneession  in  her  brief  that  the  evi- 
dence presented  by  plaintiffs  as  to  two  items  of  the  account  in  suit 
is  substantially  the  same  as  on  former  trial,  and  held  sufi&cient  by 

the  supreme  court,  relieves  the  supreme  court  of  the  necessity  of  com- 
paring the  evidence  in  the  record  relating  to  the  two  items  with  such 
evidence  in  the  former  record.     (Cunningham  v.  Costello,  512.^ 
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APPEAL  ANB  ERROB  (Continued). 

17.  Appeal  and  Ebbob  —  Review  —  Suppiciency  of  Evidenck — Motion 
FOB  New  Trial. — CSvil  Code  of  1913,  paragraph  1231,  providing 
that  in  an  appeal  from  a  final  judgment  in  an  action  tried  before  a 
jury,  the  supreme  court  shall  not  consider  the  suflSciency  of  evidence 
unless  a  motion  for  a  new  trial  shall  have  been  made,  Tield  to  pre- 
clude consideration  of  sufficiency  of  evidence,  where  motion  was  in- 
eflPectual  because  made  before  rendition  of  judgment,  contrary  to 
paragraph  59Q.     (Ellis  et  aL  v.  First  Nat  Bank,  464.) 

18.  Appeal  and  Ebbob — ^Review — Weight  op  Evidence. — The  supreme 

court  will  not  determine  the  weight  of  evidence  and  revise  the  jury's 
verdict,  reached  from  conflicting  evidence,  to  Conform  to  its  own 
idea  of  the  weight  of  such  evidence.     (Cunningham  v.  Costello,  512.) 

19.  Appeal  and  Ebbob — Review — FindIngs. — The  appellate  court  is  not 

permitted  to  look  behind  the  findings  of  the  trial  court,  when  it  is 
a  matter  of  weighing  the  evidence,  or  pertaining  to  the  credibility 
of  the  witnesses.     (Hunt  v.  Campbell,  254.) 

20.  Appeal  and  Ebbob — ^Review — Findings  Suppobted  by  Substantial 
Evidence. — ^When  the  trial  court  has  determined  that  picketing  is 
peaceful,  and  there  is  substantial  evidence  in  the  record  in  support 
of  such  determination,  the  appellate  court  will  not  interfere. 
(Truax  v.  Bisbee  Local  No.  380,  379.) 

ai.  Appeal  and  Ebbob — ^Review — Mattees  Oonoluded  on  Second  Ap- 
peal— ^Rbs  Adjudicata. — Where,  on  former  appeal  in  an  action  for 
an  accounting  with  respect  to  mining  claims  held  in  trust,  an  as- 
signed claim  was  finally  adjudicated,  such  claim  will  not  be  consid- 
ered on  second  appeal.     (Cunningham  v.  Costello,  512.) 

22.  Appeal  and  Ebbos  —  Review  —  Invited  Ebbob.  —  Where  the  trial 

judge  was  led  into  the  error  of  submitting  a  question  of  law  to  the 
jury  by  stipulation  between  the  attorneys,  such  error  forms  no  basis 
for  complaint  by  one  of  the  parties  to  the  stipulation.  (McKee's 
Cash  Store  v.  Otero^  418.) 

23.  Appeal  and  Ebbobt—Review — Mattebs  not  Pbbjudioial.— Assign- 

ments of  error  as  to  the  admission  of  testimony  which  did  not  mili- 
tate against  appellant  will  not  be  reviewed.  (Kirkland  et  al.  v. 
Spriggs,  425.) 

24.  Appeal  and  Ebbob  —  Review  —  Mattebs  TJboed  Fibst  Time  on 
Appeal. — ^Where  the  order  of  Corporation  Commission  could  be  vio- 
lated but  once,  and  daily  accumulation  of  penalties  or  fines  could 
not  arise,  appellant  was  not  affected  by  that  feature  of  Civil  Code 
of  1913,  paragraph  2357,  making  each  day's  continunce  of  a  con- 
tinuing violation  a  separate  and  distinct  offense,  and  could  not  urge 
for  the  first  time  on  appeal  that  such  statute  is  unconstitutional. — 
(Southern  Pacific  Co.  v.  State,  20.) 

25.  Appeal  and  Ebbob — Phe judicial  Erbob — Repusal  to  Submit  Evi- 
dence.— If  substantial  evidence  has  been  received  on  trial  which 
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APPEAL  AND  EBBOB  (Continued). 

would  sustain  yerdict  for  plaintiffs  finding  defendant  liable  to  ae- 
eount,  and  the  trial  court  refused  to  submit  the  evidence  to  the  jurj 
for  their  determination  of- the  fact,  it  committed  error  prejudieial 
to  plaintiife.     (Cunningham  v.  Costello,  512.) 

26.  Appeal  and  Ebbob — ^Bevikw — ^Waiver  op  'Ebsobs. — ^Where  no  preju- 

dice by  reason  of  defects  in  the  pleadings  resulted  to  either  party, 
and  by  stipulation  they  entered  into  trial  of  the  election  contest  on 
the  meritfly  exceptions  to  the  pleadings  will  be  deemed  waived. 
(Hunt  V.  Campbell,  254.) 

Harmless  Error. 

27.  Appeal  and  ErboBp— Harmless  Ebbob. — In  an  action  under  the  Em- 

ployers' Liability  Act,  the  action  of  the  court  in  allowing  jurymen 
to  question  witnesses  held  harmless  error.  (Superior  &  Pittsburg 
Copper  Co.  v.  Tomich,  182.) 

28.  Appeal  and  Ebboe  —  Haemless  Ebbob  —  Cobbect  Bbsxti/t.  —  Error 

conunitted  on  trial  with  reference  to  matters  connected  with  claims 
from  which  no  portion  of  the  money  adjudged  to  be  paid  by  defend- 
ant in  the  accounting  is  found  to  have  arisen  was  harmless  to  de- 
fendant. (Cunningham  v.  Costello,  512.) 
20.  Appeal  and  Ebbob— Haemless  Ebbob^-^Cube  bt  YmDior — ^Instbuo- 
tions. — An  instruction  upon  the  measure  of  damages,  if  error  favor- 
ing plaintiff,  was  cured  by  a  verdict  of  $1  for  plaintiff,  where  it 
appears  plaintiff  should  have  recovered  many  times  such  amount. 
(Kirkland  et  aL  v.  Spriggs,  425.) 

30.  Appeal  and  Ebbob — ^Haemless  Ebbob — Ebboe  Favobablb  to  Appel- 
lant.— That  the  judgment  for  attaching  creditor  against  claimant,  in 
a  proceeding  to  try  the  right  of  property,  is  for  less  than  its  value, 
cannot  be  complained  of  by  claimant;  being  error  favorable  to  him. 
(Hunter  v.  Daxe,  SIO.) 

Sustaining  Judgment. 

31.  Appeal  and  Ebbobt^Sxistainino  Jttdoment  When  Bight  Although 

Seasoning  Wbono. — If  the  judgment  of  the  lower  court  is  right  for 
any  reason,  although  the  one  given  may  be  wrong,  it  must  be  sus- 
tained, and  the  theory  of  the  lower  court  need  not  be  determined. 
(Crook  V.  Crook,  448.) 

Dismissal. 

32.  Appeal  and  E^boe  —  Dismissal  —  Appeal  Taken  foe  Delay. — 
Where  from  the  motion  papers  it  is  apparent  that  appeal  has  been 
taken  solely  for  delay,  appellee's  motion  to  docket  and  dismiss  ap- 
peal will  be  granted.     (School  Dist.  v.  Hill,  103.) 

33.  Appeal  and  Ebbob  —  Dismissal  —  Pbogeedings  Fbiyolous  ob  foe 
Delat. — Where,  after  an  appeal  was  perfected,  no  subsequent  steps 
were  taken  to  prosecute  the  appeal  to  effect,  the  appeal  will  be  dis- 
missed, as  taken  for  delay.     (Mounce  v.  Qarrett,  304.) 
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APPEABANCB. 

APPEABANC3S — AVTES  JUDOMEKT  —  JUBISDICTION  OF  PEBSON. — Although 

one  was  made  plaintiff  without  her  knowled^  in  an  action  to  fix 
rights  to  water,  the  court  obtained  jurisdiction  of  her,  where  she 
appeared  and  answered  a  citation  on  motion  to  modify  the  decree. 
(Jackson  v.  Lebanon  Beservoir  &  Ditch  Co.,  443.) 

AREEST. 

1.  Arrest— Abkest  Without  Warrant — Authorttt  of  Peace  Officer 

— Statute. — ^Under  Penal  Code  of  1913,  section  854,  practically  re- 
stating the  common-law  authority  of  a  x>cace  of&cer,  such  an  officer, 
without  warrant,  may  arrest  a  person  when  there  is  reasonable  cause 
to  believe  that  he  has  committed  a  felony,  as  by  robbing  and  beat- 
ing a  woman.     (Wiley  et  al.  v.  State,  346.) 

2.  Arrest  —  Arrest  Without  Warrant  —  Reasonable  Suspicion  of 

Felony. — Before  peace  officers,  seeking  to  apprehend  persons  guilty 
of  felony  by  robbing  and  beating  a  woman  at  an  amusement  park, 
could  forcibly  stop  an  automobile  on  the  highway,  the  surrounding 
facts  and  circumstances  must  have  been  such  as  to  induce,  in  the 
mind  of  a  reasonably  cautious  and  prudent  person,  the  belief  or  well- 
founded  suspicion  that  the  occupants  of  the  car  had  committed  the 
felony.  (Wiley  et  al.  v.  State,  346.) 
8.  Arrest  —  Arrest  Without  Warrant  —  Reasonable  Suspicion  of 
Felony. — Where  peace  officers  were  proceeding  to  an  amusement 
park  at  midnight  in  an  automobile  on  information  that  a  woman  had 
be^n  beaten  and  robbed,  and  perceived  another  automobile  in  front 
of  them,  both  cars  having  a  speed  of  about  25  miles  an  hour,  and 
their  mufflers  being  open  so  that  the  occupants  of  the  car  ahead 
could  not  hear  the  officers'  summons  to  stop,  the  officers  did  not  have 
reasonable  and  probable  cause  to  suspect  the  commission  of  felony 
by  the  occupants  of  the  other  car,  justifying  them  in  arresting 
without  warrant,  or  attempting  to  do  so  by  firing  at  the  car,  one  of 
whose  occupants  they  killed.     (Wiley  et  al.  y.  State,  346.) 

ASSAULT  AND  BATTERY. 

Assault  and  Battery  —  Assault  With  Deadly  Weapon  —  Act  of 
Officer  in  Shooting  at  Automobile  Tire. — The  act  of  a  peace  offi- 
cer who,  with  others,  was  pursuing  an  automobile  on  the  unjusti- 
fiable suspicion  that  the  occupants  had  committed  felony,  in  shoot- 
ing in  the  direction  of  the  car  with  the  intention  of  puncturing  a 
tire,  was  unlawful,  subjecting  him  to  prosecution  for  the  crime  of 
assault  with  a  deadly  weapon.     (Wiley  et  al.  v.  State,  346.) 

ATTACHMENT. 

1.  Attachment  —  Claim  by  Third  Person  —  Judgment  Between  At- 
tachment Creditor  and  Debtor. — On  the  issue  between  an  attach- 
XIX  Aril.— 89 
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ATTACHMENT  (Continued). 

ing  creditor  and  the  claimant  of  the  propert7y  it  is  immaterial  tbat 
as  entered  the  judgment  against  the  attachment  debtor  contained 
no  order  of  sale  of  the  propertj;  this  not  quashing  or  Tacating  the 
writ  within  Civil  Code  of  1913,  paragraph  1421,  providing  that  levy 
of  the  writ  on  property  creates  a  lien  from  date  of  levy,  unless  the 
writ  be  quashed  or  otherwise  vacated.     (Hunter  v.  Daze,  310.) 

2.  Attachment — Claim  by  Third  Pkbson — Value  of  Propeety — Oin- 
CEE's  Return. — The  value  of  attached  property  as  assessed  under 
direction  of  the  statute  by  the  officer  levying  the  writ  is  to  be  taken 
as  the  value  in  a  proceeding  to  try  the  right  of  property,  in  the 
absence  of  other  evidence  thereon.     (Hunter  y.  Daze,  310.) 

ATTORNEY  AND  CLIENT. 

Attorney  and  Client  —  Action  for  Feb  —  Burden  of  Proof. — A  suit 
being  for  the  reasonable  value  of  plaintiff's  services  as  an  attorney, 
it  was  incumbent  upon  him  to  show  what  services  he  had  performed 
for  the  def^dant.     (Ives  y.  Leeeing,  208.) 

BAIL. 

Bail  —  Recital  in  Undertaking  —  Estoppel  to  Dent.  —  In  such  ac- 
tion, an  indefinite  and  unsatisfactory  entry  in  the  magistrate's 
docket  should  not  control  a  recital  in  the  undertaking;  the  recital 
being  in  the  nature  of  an  admission  by  defendants,  thej  are  estopped 
from  disputing.     (State  v.  Merck,  577.) 

BANKS  AND  BANKING. 

1.  Banks  and  Banking  —  Application  of  Deposits  to  Debts  Due 

Bank. — A  bank  and  its  depositor  could  validly  agree,  as  a  considera- 
tion for  further  credit  to  the  depositor,  that  the  bank  might  apply 
all  funds  from  whatever  source  received  to  the  depositor's  account, 
to  the  satisfaction  of  any  indebtedness  due  or  to  become  due  from 
the  depositor.     (P.  Pastene  &  Co.,  Inc.,  y.  First  Nat.  Bank,  493.) 

2.  Banks  and  Banking — ^Bona  Pide  Purchasers — Notice. — That  the 

agent  of  a  bank  discounting  a  note  knew  that  the  payee  of  the  note 
did  not  have  sufficient  money  in  bank  to  erect  a  building  held  in- 
sufficient to  charge  the  bank  with  knowledge  that  collateral  notes 
tsJken  by  the  bank  were  obtained  by  such  payee  on  fraudulent  repre- 
sentations that  it  had  sufficient  funds  for  such  purpose.  (E^is  et  al. 
V.  First  Nat.  Bank,  464.) 

3.  Banks  and  Banking  —  Liabiutt  of  Officers.  —  Officers  of  a  bank 

cannot  be  sued  in  their  individual  capacities  for  an  accounting  for 
surplus  on  a  sale  by  the  bank  under  a  mortgage.  (Navajo- Apache 
Bank  etc.  Oo.  v.  Desmont,  335.) 


Digitized  by  LjOOQIC 


Bbidgbs.  611 

BILLS  AND  NOTES. 

1.  Bills  and  Notes — Bona  Pide  Ptjechasers. — In  yiew  of  Civil  Code 

of  1913,  paragraphs  4201,  4202,  a  purchaser  of  negotiable  paper  in 
good  faith  and  without  knowledge  of  infirmity  or  defects  is  not  re- 
quired to  maker  original  and  independent  investigation  of  the  cir- 
cumstances surrounding  the  issue  of  the  paper  and  the  relations  of 
the  parties  thereto.     (Ellis  et  al.  v.  First  Nat.  Bank,  464.) 

2.  Bills  and  Notes — Payment — Question  or  Fact. — In  an  action  on 

note  by  plaintiff  indorsee,  whether  payment  by  a  prior  indorsee  of 
the  face  value  of  the  note  to  the  payee  and  payee's  indorsement, 
without  recourse,  was  a  purchase  or  a  payment  extinguishing  the 
note,  held  a  question  of  fact.  (Big  Eye  Mining  etc.  Co.  v.  Living- 
ston, 436.) 

8.  Bills  and  Notes — Payment— What  Constitutes. — Where  the  les- 
see of  a  mine  was  to  pay  lessor's  note  within  90  days,  in  lieru  of 
certain  additional  compensation  for  the  lease,  and  the  lease  provided 
for  a  forfeiture  on  failure  of  lessee  to  perform  covenants,  but  stipu- 
lated that  no  further  liability  should  attach  to  lessee,  the  lessee  hav- 
ing forfeited  all  rights  under  tlie  lease  and  abandoned  the  property, 
and  the  lessor  having  assumed  actual  control,  the  subsequent  pur- 
chase of  said  note  by  the  lessee  before  maturity,  with  the  intention 
of  acquiring  all  rights  of  the  payee,  did  not  operate  as  payment 
barring  suit  by  subsequent  indorsee,  after  maturity,  who  knew  of 
the  provisLona  of  the  lease.  (Big  Eye  Mining  etc  Co.  y.  Livingston, 
436.) 

BRIDGES. 

1.  Beidges  —  Construction  by  County  —  "Taxation  as  Provided  bt 

Law" — Statute. — Civil  Code  of  1913,  section  5094,  making  it  the 
duty  of  the  county  board  of  supervisors  to  call  an  election  to  deter- 
mine whether  a  bridge  shall  be  constructed,  and  for  authority  to 
raise  necessary  funds  by  "taxation  as  provided  by  law,"  means  by 
direct  levy  upon  the  taxable  property  of  the  county  in  accordance 
with  the  tax-levying  statutes  (title  49,  chapter  3).  (Arizona  East- 
em  R.  B.  Co.  V.  Graham  County,  320.) 

2.  Bridges— Construction  by  County  Supervisors — Taxation. — CSvil 

Code  of  1913,  section  5099,  providing  that  county  board  6f  super- 
visors shall  cause  amount  necessary  for  payment  of  cost  of  bridge 
to  be  raised  by  direct  levy  on  taxable  property  of  county,  is  at  most 
a  grant  of  power  authorizing  the  raising  of  the  necessary  funds  by 
taxation  as  provided  by  tax-levying  statutes  (title  49,  chapter  3). 
(Arizona  Eastern  R.  R.  Co.  v.  Graham  County,  320.) 

3.  Bridges — Construction  and  Levy  by  Board  of  Supervisors — EI/EC- 

TioN — Statute. — Civil  Code  of  1913,  section  5094,  making  it  the 
duty  of  the  county  board  of  supervisors  in  certain  contingencies  to 
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BRIDGES  (Oontinued). 

call  an  election  to  determine  the  question  as  to  whether  a  bridge 
shall  be  eonstmeted  and  for  authority  to  raise  "funds  neeessary  to 
paj  the  same  by  taxation  as  provided  by  law,"  makes  it  a  condition 
precedent  to  the  levying  of  taxes  to  construct  a  bridge  by  the  board 
of  supervisors  that  the  taxpayers  of  the  county  shall  first  authorize 
the  levying  of  such  taxes.  (Arizona  Eastern  E.  E.  Go.  v.  Qraham 
County,  3«0t) 

CABRIEBS. 

1.  Cabbiebs — ^BiLLS  OF  LADING — BiOHTS  OF  Tkansfebek. — ^Where  a  bor- 

rower, being  heavily  indebted  to  a  bank,  had  agreed  that  the  proceeds 
of  shipments  by  it  were  to  be  applied  on  such  indebtedness  and  the 
borrower  had  sent  the  bank  a  draft  on  consignee  of  goods  sold  with 
bill  of  lading  attached,  the  bank,  since  it  had  the  right  to  hold  the 
bill  of  lading  as  collateral  security  for  payment  of  the  draft,  had  a 
special  interest  in  the  consigned  property  to  the  extent  of  the  amount 
of  the  draft,  taking  precedence  over  an  attachment  under  writ  of 
garnishment  on  judgment  against  the  shipper.  (P.  Pastene  4b  Co., 
Inc.,  V.  First  Nat.  Bank,  4»3.) 

2.  Carriers  —  Control  —  Powxrs  of  Corporation  Commission. — ^Under 

Constitution,  article  15,  sections  2,  3,  and  Civil  Code  of  1913,  chap- 
ter 11,  title  9,  it  is  obligatory  upon  common  carriers  to  accept  and 
transport  between  points  within  the  state  privately  owned  equip- 
ment of  circuses  under  the  rules,  regulations,  and  rates,  when  rea- 
sonable and  just,  prescribed  by  the  Corporation  Commission,  al- 
though carrier  has  not  filed  with  the  commission  rates  therefor. 
(Southern  Pacific  Co.  v.  State,  20.) 

8.  Carriers — Control — Prooeedinos  Before  Corporation  Commission 
— Review. — That  a  formal  complaint  was  not  filed  before  the  Cor- 
poration Commission,  nor  the  witnesses  sworn,  will  not  be  considered 
on  appeal  from  a  decision  of  the  superior  court  allowing  recovery 
of  a  fine  assessed  by  the  commission  where  the  irregularity  was  not 
urged  before  the  commission  on  motion  for  rehearing,  in  view  of 
Civil  Code  of  1913,  paragraph  2342,  providing  that  no  corporation 
or  person  or  the  state  shall  in  any  court  urge  or  rely  on  any  ground 
not  set  forth  in  the  application  for  rehearing,  and  paragraph  2329, 
providing  that  informality  in  proceedings  or  taking  testimony  shall 
not  invalidate  any  order,  decision,  or  rule  approved  by  the  com- 
mission.    (Southern  Pacific  Co.  v.  State,  20.) 

4.  Carriers — Transportation  of  Privately  Cwnxd  Equipment  of 
Circus — Common-law  Duty. — The  Southern  Pacific  Company  was 
under  no  common -law  obligation  to  accept  and  transport  privately 
owned  equipment  of  Campbell's  United  Shows  from  Tucson  to 
Phoenix.     (Southern  Pacific  Co.  v.  State,  20.) 
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CHATTEL  MOETGAGES. 

Chattel  Moetgages  —  Sales  bt  Mortgagmb  —  Surplus.  —  A  mort- 
gagecf,  selling  personalty  in  the  exercise  of  a  power,  is  a  tmatee  of 
a  surplus,  and  the  mortgagor  may  resort  to  equity  for  an  accounting. 
(Navajo- Apache  Bank  etc.  Co.  v.  Desmont^  335.) 

COMMERCE. 

Commerce  —  "Intrastate  Commerce"  —  Transportation  of  Circus 
Between  Points  Within  the  State. — In  a  proceeding  before  the 
Arizona  Corporation  Commission  to  compel  defendant  railroad  to 
transport  the  Campbell's  United  Shows  from  Tucson  to  Phoenix, 
held,  that  movement  between  named  points  was  intrastate  subject  to 
jurisdiction  of  the  commission,  although  shows  were  engaged  in  a 
journey  beginning  in  Texas  and  ending  in  California;  the  move- 
ment of  the  circus  being  a  mere  incident  to  the  object  of  its  exist- 
ence.    (Southern  Pacific  Co.  v.  State,  20.) 

COMMUNITY  PBOPEBTY.  .  See  Husband  and  Wife^ 

CONSPIRACY. 

Conspiracy  —  Intxrterencx  With  Employer  —  SniKS.  —  The  forma- 
tion of  a  combination  for  the  purpose  of  declaring  a  strike,  and  by 
concerted  action  of  the  persons  combining  prosecuting  such  strike  to 
a  successful  conclusion,  amounts  to  an  unlawful  and  malicious  con- 
spiracy and  combination  only  where  the  object  is  the  accomplish- 
ment of  a  crime  or  some  unlawful  purpose,  or  a  lawful  purpose  by 
criminal  or  unlawful  means.     (Truax  v.  Bisbee  Local  No.  380|  379.) 

CONSTITUTIONAL  LAW. 

1.  Constitutional  Law — Division  of  Powers. — There  is  no  means  by 

which  the  legislature  may  be  coerced  into  obeying  a  constitutional 
mandate  requiring  the  enactment  of  a  certain  statute.  (Inspira- 
tion Con.  Copper  Co.  v.  Mendez,  151.) 

2.  Constitutional  Law — Employers'  Liability  Act — ^Validity. — ^Em- 

ployers' liability  law  does  not  conflict  with  Constitution,  article  18, 
section  5,  providing  that  the  defense  of  contributory  negligence 
shall,  in  all  cases  be  a  question  of  fact,  such  constitutional  provision 
merely  requiring  the  submission  of  the  question  of  contributory 
negligence  in  cases  where  such  defense  is  allowed.  (Superior  & 
Pittsburg  Copper  Co.  v.  Tomich,  182.) 
3-.  Constitutional  Law  —  Imprisonment  for  Debt  —  Right  to  Raise 
Question. — A  corporation,  accused  of  failure  to  pay  wages  to  an 
employee  on  his  discharge  or  leaving  its  service,  in  violation  of 
Penal  Code  of  1913,  section  705,  is  in  no  position  to  claim  that  the 
act  violates  Constitution,  article  2,  section  18,  prohibiting  imprison- 
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ment  for  debt;  the  punishment  as  to  a  corporation  being  merely  a 
fine.  (Arizona  Power  Co.  v.  State,  114.) 
4.  Constitutional  Law — Injuwes  to  Servant— Liabujtt — Statutes 
— Consteuction. — Constitution,  article  18,  section  7,  providing  that 
the  legislature  shall  enact  an  employers'  liability  law  making  the 
employer  liable  for  injury  to  employees  without  the  employees'  negli- 
gence, is  mandatory.  (Inspiration  Cons.  Copper  Co.  v.  Mendes, 
151.) 

5.   CONSTITUnONAL   LAW— INSURANCE — DAMAGES — IMPAIRING    ObUOA- 

TiON  OF  Contract. — Civil  Code  of  1913,  paragraph  3441,  providing 
that  insurance  company  shall  be  liable  for  damages  and  attorney's 
fees  where  they  fail  to  pay  for  losses  within  the  time  provided  in 
the  policy,  when  applied  to  pre-existing  policies,  does  not  impair  the 
obligation  thereof  in  violation  of  Const.  TJ.  S.  art.  1,  8  10,  and  Const 
Ariz.,  art.  2,  §  25.     (Germania  Fire  Ins.  Co.  v.  Bally,  5&0.) 

6.  Constitutional  Law — Master  and  Servant — Employers'  Liabiutt 

Act^-Vauditt.— Employers'  liability  law  (Civ.  Code  1913,  tit.  14, 
c.  6),  being  a  valid  exercise  of  the  state's  police  power,  does  not 
violate  Constitution  of  the  United  States,  Amendment  14,  prohibit- 
ing any  state  from  depriving  any  person  of  life,  liberty,  or  property 
without  due  process  of  law  or  denying  to  any  person  the  equal  pro- 
tection of  the  laws.  (Superior  &  Pittsburg  Copper  Co.  v.  Tomieh, 
182.) 

7.  Constitutional  Law  —  Obligation  op  Contract.  —  A  corporation 

organized  after  enactment  of  Penal  Code  of  1913,  section  705,  re- 
quiring payment  of  wages  to  employees  at  once  on  their  leaving  the 
company's  service,  cannot  object  that  the  law  is  unconstitutional,  as 
impairing  the  obligation  of  contracts,  and  therefore  in  violation  of 
Constitution  of  the  United  States,  article  1,  section  10,  and  Con- 
stitution of  Arizona,  article  2,  section  25.  (Arizona  Power  Co.  v. 
State,  114.) 

8.  Constitutional  Law — Powers  op  Legislature  and  op  Courts.— 

The  enactment  of  limitation  statutes  as  regarding  suits  to  quiet  title, 
and  the  wisdom  of  such  statutes,  are  within  the  power  of  the  legis- 
lature, and  neither  is  open  to  question.  (Sparks  v.  Douglas  &  Sparks 
Bealty  Co.,  123.) 

9.  constitutional  Law  —  Validity  op  Statutes  —  Construction  op 

Constitution. — It  will  be  presumed  that  no  clause  of  the  Constitu- 
tion is  without  effect,  and  the  constitutionality  of  a  statute  will  be 
determined  in  the  light  of  the  whole  Constitution.  (Arizona  East- 
em  R.  R.  Co.  V.  State,  409.) 
10.  constitutional  Law  —  Workmen's  Compensation  Act  —  Equal 
Protection  op  the  Laws. — Civil  Code  of  19ia,  title  14,  chapter  6, 
creating  a  liability  upon  the  employer  for  all  injuries  to  employees 
without  the  fault  of  such  employees  and  regardless  of  the  master's 
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fault,  does  not  violate  Constitution  of  the  United  States,  Amend- 
ment  14.     (Inspiration  Cons.  Copper  Co.  t.  Mendez,  151.) 

CONTINUANCE. 

Continuance  —  For  What  Granted.  —  That  there  is  a  cause  pending 
in  the  supreme  court  that  may  involve  the  same  issues  as  the  imme- 
diate action  cannot  be  raised  on  a  motion  for  continuance,  but  the 
court  must  proceed  on  the  issues  as  pleaded.  (Dej  t.  McAlister, 
306.) 

CONTRACTS. 

1.  Contracts  —  Construction. — The  intention  of  contracting  parties 

muet  prevail  if  ascertainable.  (Qermania  Fire  Ins.  Co.  v.  Ballji 
580.) 

2.  Contracts  —  Construction  —  Intention.  —  The  construction  placed 

upon  a  contract  by  the  parties  thereto  will  always  be  followed  by 
the  courts  when  the  language  is  ambiguous,  and  even  sometimes 
when  there  is  no  apparent  ambiguity.     (Valentine  v.  Shepherd,  241.) 

8.  Contracts — Construction — Merger. — ^Where  the  contract  is  reduced 
to  writing,  all  contemporaneous  and  prior  conversations  and  negotia- 
tions were  merged  and  by  it  supplanted.  (Valentine  v.  Shepherd, 
241.) 

4.  Contracts— Construction — Questions  for  Jury.— Where  there  was 
no  dispute  as  to  the  language  used  in  a  contract,  and  neither  latent 
nor  patent  ambiguity  appeared,  it  was  the  province  of  the  court  to 
interpret  the  meaning  of  the  contract.  (Valentine  y.  Shepherdi 
241.) 

CORPORATION  COMMISSION. 
Powers  of.     See  Couriers,  2;  Railroadfti 
Proceedings  before.     See  Carriers,  3. 

CORPORATIONS. 

Corporations  —  Principal  and  Agent  —  Mutual  LiABiLinES  —  Lbasx. 
If  lessee  was  acting  for  a  corporation,  but  executed  the  instrument 
in  his  own  name,  covenanting  personally  to  pay  the  rent  as  between 
him  and  the  lessor,  he  is  liable  for  rent,  and  the  corporation,  being 
the  real  principal,  is  also  liable  therefor,  although  its  name  does 
not  appear  upon  the  face  of  the  instrument.  (McKee's  Cash  Store 
V.  Otero,  418.) 

COSTS. 

1.  Costs — Damages  tor  Frivolous  Appeal. — On  dismissal  of  an  appeal, 
which  appellant  has  not  prosecuted,  on  the  ground  that  it  was  taken 
for  delay,  a  sum  not  exceeding  ten  per  cent  of  the  amount  of  the 
judgment  will  be  awarded  to  appellee  as  damages  for  a  frivolous 
appeal.     (Mounce  v.  Garrett,  304.) 
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2.  Costs— PRivoLOua  Appeal.— Under  Civil  Code  of  1918,  paragraph 
1272,  as  to  friyoloue  appeals,  where  appeal  is  taken  for  delay,  ap- 
pellee is  entitled  to  damages  of  10  per  cent  of  the  amount  of  the 
judgment.     (Atlas  Copper  Co.  v.  Ejring  et  al.,  597.) 

8.  Costs — Fbivolous  Appeal— Damages.— Where  appeal  has  been  taken 
solelj  for  delaj,  on  dismissal  an  award  of  damages  will  be  made. 
(School  Dist.  V.  Hill,  103.) 

4.  Costs  —  PsESEBviNa  Propertt  —  Expenses.  —  Under  Civil  Code  of 
1913,  paragraphs  1410,  1413,  1417,  attached  personal  property  must 
remain  in  the  bands  of  the  officer  unless  bonded  or  sold  according 
to  law,  or  preserved  under  order  of  court,  and  where  no  order  was 
given,  nor  agreement  made  between  the  parties,  and  plaintiff  kept 
defendant's  stock,  his  expenses  therefor  are  not  taxable  costs  under 
paragraph  638,  setting  forth  items  taxable,  including  disbursements 
incurred  pursuant  to  order  of  court  or  agreement  of  parties.  (Klrk- 
land  et  al.  v.  Spriggs,  425.) 

COUNTIES. 

1.  Counties — Board  of  Supervisors— Force  or  Determination  and 

Orders — Jurisdiction. — The  powers  and  duties  of  the  board  of 
supervisors  of  a  county  are  purely  statutory,  and  its  determination 
and  orders,  to  be  binding  and  conclusive,  must  be  clearly  within  its 
jurisdiction  as  fixed  by  law.     (Kenney  v.  Bank  of  Miami,  338.) 

2.  Counties — ^Bonds — Expenses — Statute — ^"Ezpenses  in  iNcuRRiNa 

Bonded  Indebtedness."— Under  Civil  Code  of  1913,  paragraph  5284, 
providing  that  the  expenses  of  all  proceedings  in  incurring  a  bonded 
indebtedness  shall  be  borne  by  the  county,  and  that  if  the  bonds  are 
sold  such  expenses  shall  be  deducted  from  the  proceeds,  an  amount 
paid  to  a  broker  for  selling  the  bonds  was  not  an  expense  of  the 
proceeding,  and  hence  could  not  be  deducted  from  the  proceeds  of 
such  bonds;  but  the  items  for  advertising  the  sale  of  the  bonds  were 
a  proper  charge  against  the  proceeds.  (Maxey  v.  Board  of  Super- 
visors, 488.) 

3.  Counties — Boundaries — ^Determination  by  Board  of  Supervisors 
— Effect. — Civ.  Code  of  1913,  paragraphs  2373,  2380,  fix  the  bound- 
ary line  between  Yuma  and  Maricopa  counties  upon  meridian  line  113 
degrees,  20  minutes  west  longitude.  Revised  Statutes  of  1887,  para- 
graph 369,  provided  that  whenever  the  boundary  line  of  any  county 
should  be  so  indefinite  as  to  make  it  impossible  to  determine  where 
the  lines  are,  and  when  a  part  of  the  territory  by  reason  of  such 
indefinite  description  is  claimed  by  two  counties,  the  boards  of  super- 
visors of  such  counties  may  have  a  survey  made  to  define  the  bound- 
ary, and  makes  the  decision  of  arbitrators  on  appeal  final.  Held 
that  the  boundary  line  was  not  indefinite,  and  where  the  meridian 
line  had  not  been  surveyed  and  located  on  the  ground,  there  was  no 
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tangible  basis  for  a  dispute,  so  that  the  act  of  eountj  officials  io 
1889,  in  surreying  and  marking  the  line,  could  not  have  been  taken 
under  the  act.     (Yuma  County  v.  Maricopa  County,  476.) 

4.  Counties  —  Boundaries  —  Progeedino  to  Establish. — ^Under  CSvil 

Code  of  1913,  paragraphs  2373,  2380,  and  Laws  of  1889,  No.  42,  per- 
mitting the  boards  of  supenrisors  of  contiguous  counties  to  define 
the  county  boundary  line  by  having  a  joint  survey  thereof  made,  and 
by  establishing  posts  thereon,  the  act  of  the  respective  county  boards 
of  supervisors  in  making  a  survey,  and  posting,  without  making  or 
filing  the  record  thereof  as  required  by  the  act,  in  the  absence  of 
any  provision  making  the  survey  final  or  declaring  it  to  be  the  true 
boundary  line,  was  binding  until  in  -the  regular  course  of  law  the 
true  boundary  was  loc|ited  on  the  ground.  (Yuma  County  v.  Mari- 
copa County,  475.) 

5.  Counties — Boundaet  Line— Determination  by  Oouet— Statute. — 

Civil  Code  of  1913,  paragraphs  2373,  2380,  define  the  boundary  line 
between  Yuma  and  Maricopa  counties  as  meridian  line  113  degrees, 
twenty  minutes  west  longitude;  Constitution,  article  6,  section  4, 
gives  the  supreme  court  original  and  exclusive  juriadiction  to  de- 
termine disputed  county  boundary;  and  Civil  Code  of  1913,  para- 
graphs 2381-2385,  provides  that  on  any  dispute  as  to  location  of  a 
county  boundary  line,  either  county  may  commence  an  action  in  the 
supreme  court  to  have  the  line  determined,  and  requires  the  court 
to  define  the  true  boundary  line  and  directs  that  it  be  marked. 
Held  that,  even  though  a  boundary  line  other  than  the  true  one  may 
have  been  adopted  by  the  legislature,  it  had  the  power  to  change  it 
back  to  the  true  line  fixed  by  statute,  and  that  the  court  would 
define  the  true  statutory  boundary  line.  (Yuma  County  v.  Maricopa 
County,  475.) 

6.  Counties  —  Establishment  or  Boundabt  Line  —  Recoveet  of 
Taxes. — Where  the  county  supervisors  of  Yuma  and  Maricopa  coun- 
ties in  1889  made  a  joint  survey  of  the  boundary,  and  mutually 
agreed  upon  it,  and  acted  thereon  in  the  collection  of  taxes,  etc., 
until  1907,  the  boundary  agreed  upon  was  binding  until  the  true 
boundary  was  lawfully  eetabliehed,  so  that,  where  a  strip  in  which 
Maricopa  county  had  collected  taxes  during  that  time  was  deter- 
mined to  belong  to  Yuma  county,  the  latter  county  could  not  recover 
taxes  so  collected.     (Yuma  County  v.  Maricopa  County,  475.) 

7.  Counties — Estimates  of  County  Expenses — Inclusion  of  Bridge 

AS  County  Improvement — Statute. — A  bridge  constructed  over  a 
river  at  an  expense  of  $18,000  to  the  county  waa  a  "public  improve- 
ment" within  Civil  Code  of  1913,  section  4840,  requiring  that  the 
county  board  of  supervisors'  estimates  of  the  amounts  required  to 
meet  public  expenses  and  to  be  raised  by  taxation  shall  include  the 
amount  required  for  each  public  improvement,  etc.  (Arizona  East- 
em  B.  B.  Co.  V.  Graham  Countj,  320.) 
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8.  OouNTns— Taxation— Levy  by  Boabd  or  Supkbvisors — ^Amount. — 

A  eountj  board  of  snperviflors,  in  levying  taxes  for  all  county  pur- 
poses, including  the  cost  of  construction  of  a  bridge,  in  the  year 
1915  was  authorized  to  exceed  the  levy  of  the  preceding  year  ten 
per  cent  and  no  more,  and  any  excess  over  such  amount  contained  in 
the  levy  was  beyond  its  jurisdiction,  and  when  the  board  discovered 
its  levy  was  beyond  the  limit,  it  was  its  duty  to  scale  the  estimate 
down  to  comply  with  the  limitations  fixed  by  Civil  Code  of  191S, 
flections  4Sa9-4842.  (Arizona  Eastern  B.  B.  Co.  v.  Graham  County, 
a20.) 

9.  Counties — Taxation — Statutes — Enactment  on  Different  Dates 

— Effect. — That  Civil  Code  of  1913,  title  49,  chapter  3,  and  Utlfi 
52,  chapter  2,  became  laws  on  different  dates,  would  be  immaterial, 
as  the  latter  chapter  authorizes  the  board  of  supervisors  to  levy  and 
collect  an  interest  tax  "in  addition  to  the  amount  of  taxes  which 
now  or  may  hereafter  be  authorized  by  law  for  county  purposes," 
(Southern  Pacific  Co.  v.  Yuma  County,  211.) 
10.  Counties— Taxes— Amount.— Under  Civil  Code  of  1913,  title  49, 
chapter  3,  with  reference  to  the  levy  and  collection  of  taxes  hj 
county  supervisors,  section  4842,  providing  that  all  taxes  shall  not 
exceed  the  amount  specified  in  such  published  estimate,  and  in  no 
event  shall  the  aggregate  amount  of  taxes  to  be  raised,  except  taxes 
for  school  purposes,  exceed  ten  per  cent  greater  in  amount  than  the 
total  sum  levied  and  collected  from  all  sources  for  all  purposes 
other  than  school  purposes  during  the  year  next  prior  to  that  in 
which  the  levy  is  made,  construed  with  title  52,  chapter  2,  section 
5278,  making  it  the  duty  of  the  board  of  supervisors  to  levy  and 
cause  to  be  collected  a  tax,  in  addition  to  the  amount  of  taxes  which 
now  or  may  hereafter  be  authorized  by  law  for  state  and  county  pur- 
poses upon  all  taxable  property  in  said  county,  sufficient  to  pay  the 
interest  on  all  bonds  issued,  a  county  board  of  supervisors  may  levy 
an  amount  to  cover  interest  on  county  bonds  in  excess  of  the  limit 
prescribed  by  section  4842^  (Southern  Pacific  Cb.  v.  Yuma  County, 
211.) 

COUBTS. 

1.  Courts— Effect  of  Appeal — Jubisdiction  of  Trul  Court. — Where 

the  court  expressly  retained  jurisdiction  of  a  matter  involving  water 
rights,  an  appeal  from  the  decree  did  not  prevent  the  hearing  of  a 
motion  to  modify  such  decree.  (Jackson  v.  Lebanon  Reservoir 
&  Ditch  Co.,  443.) 

2.  Courts  —  Jurisdiction  op  Superior  Court  —  Constitutional  Pro- 

visions.— Under  Constitution,  article  6,  section  6,  providing  original 
jurisdiction  in  the  superior  court  of  all  matters  not  vested  exclusively 
in  some  other  court,  jurisdiction  is  not  taken  away  by  statute  declar- 
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ing  that  some  other  court  shall  have  jurisdiction,  unless  the  statute 
declares  exclusive  jurisdiction.     (Adams  y.  Stanford,  237.) 

CBIMINAL  LAW. 

1.  Criminal  Law— ADiassiON  or  Evidencb — Cube  by  Instructions. 

In  such  prosecution,  anj  error  in  proving,  by  the  sheriff,  how  much 
money  the  county  had  paid  out  for  detective  services  and  th^  profit 
to  the  county  was  cured  by  its  exclusion  and  by  an  instruction  not 
to  consider  it.     (Duff  v.  State,  3^61.) 

2.  Criminal  Law — Allegation  of  Filino. — The  information  was  suffi- 
cient, although  it  did  not  allege  the  date  of  filing.  (Marshall  v. 
State,  44.) 

3.  CRIMINAL  Law— Appeal— PuomviB  prom  Justice. — A  prisoner  ab- 
sconding and  being  a  fugitive  from  justice  waives  right  to  have  his 
case  considered  on  appeal;  and  appeal  will  be  dismissed.  (Owen  v. 
State,  193.) 

4.  Criminal  Law  —  Appeal  —  Harmless  Error  —  Admission  op  Evi- 
dence— Identity  op  Deceased. — Where  a  state's  witness  was  asked 
whether  he  cduld  tell  the  age  of  deceased  from  the  appearance  of 
the  body,  and  answered  that  he  was  a  young  man,  the  answer  was 
properly  permitted  to  stand;  the  evidence  that  the  body  was  that 
of  a  young  man  being  uncontroverted.     (Azbill  v.  State,  499.) 

5.  Criminal  Law — Appeal — Instruction. — In  a  prosecution  for  intro- 

ducing intoxicating  liquor  into  the  state,  where  the  court  gave  an 
instruction  which  fairly  stated  the  law,  no  error  was  committed  in 
refusing  to  give  another  which  sets  forth  the  same  principle  of  law, 
but  by  a  different  arrangement  of  the  language  used  to  express  the 
idea  involved.     (Fuqua  v.  State,  40.) 

6.  Criminal  Law — Appeal — Instructions — Necessity  por  Bequest. 

Mere  nondirection  affords  no  ground  for  reversal  where  a  proper 
instruction  covering  the  point  was  not  requested  and  refused.  (Bush 
et  al.  V.  State,  195.) 

7.  Criminal  Law  —  Appeal — Invited  Error— Cross-examination. — 
Defendants  in  a  homicide  trial  cannot  complain  of  a  nonexpert  wit- 
ness giving  his  opinion  as  to  the  age  of  deceased  from  the  appear- 
ance of  the  body,  where  such  testimony  was  drawn  from  the  witness 
on  their  own  cross-examination.     (Azbill  v.  State,  499.) 

8.  Criminal  Law — Appeal — Beversau — Cases  may  be  reversed  in  the 

supreme  court  only  whefre  the  record  affirmatively  shows  error  preju- 
dicial to  some  substantial  right  of  a  defendant.  (Birch  v.  State, 
36«.) 

9.  Criminal  Law — Appeal  and  Error — Harmless  Error. — A  convic- 

tion for  introducing  intoxicating  liquors  into  the  state  based  upon 
the  admissions  of  accused  and  attendant  circumstances^  the  sole  de- 
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f  ense  being  that  the  liquor  was  received  inside  the  state,  will  not  be 
reversed  because  the  jury  was  erroneously  informed  that  other  sin> 
ilar  charges  were  pending  against  accused  and  the  liquor  involved 
in  such  casee  was  shown  them.     (Murray  v.  State,  49.) 

10.  Criminal  Law — ^Appeal  and  Ebror — Harmless  Error. — The  error 
in  admitting  such  evidence  is  harmless.     (Murray  v.  State,  49.) 

11.  Criminal  Law  —  Appeal  and  EfeROR  —  Presumptions. — ^Where  the 

record  is  silent,  it  will  be  presumed  the  trial  court  properly  admon- 
ished the  jury  in  a  criminal  case  upon  retiring.  (Quayle  v.  State, 
91.) 

12.  Criminal  Law — Comment  on  Testimony. — That  the  trial  court,  in 

passing  upon  the  competency  of  a  state's  witness,  a  13  year  old 
Navajo  boy,  remarked:  "The  court  has  had  considerable  experience 
with  Indians,  and,  while  Navajo  children  do  not  understand  what  an 
oath  is  as  weU  as  the  white  children,  yet,  when  you  explain  to  them 
what  it  is,  and  tell  them  they  must  tell  the  truth,  that  they  generally 
do  so ;  and,  furthermore,  the  weight  of  the  testimony  is  for  the  jury, 
so  that  the  objection  is  overruled" — was  not  objectionable  as  com- 
ment upon  testimony;  the  court  having  charged,  when  the  case  was 
submitted,  that  the  credibility  of  witnesses  and  the  weight  to  be 
given  their  testimony  was  exclusively  for  the  jury.  (Sheek  v.  State, 
509.) 

1&.  Criminal  Law — C6mpetenot  or  Jurors— 6eevige  in  Sams  Case. — 
In  prosecution  for  an  unlawful  sale  of  intoxicating  liquor,  where 
the  principal  defense  was  the  incredibility  of  the  testimony  of  three 
detectives,  whose  testimony  was  relied  on  for  a  conviction  and  the 
credibility  of  defendant's  impeaching  witness,  it  was  reversible  error 
to  compel  defendant  to  select  a  jury  from  a  panel,  including  five 
jurors  who  had  a  day  or  two  before  rendered  a  verdict  of  guilty 
against  another  defendant,  charged  with  an  illegal  sale,  in  which  the 
defense  was  the  same,  and  in  which  the  testimony  of  the  same  three 
detectives  was  relied  on  for  a  conviction,  in  view  of  Constitution, 
article  2,  section  1,  providing  that  a  frequent  recurrence  to  funda- 
mental principles  is  essential  to  the  security  of  individual  rights  and 
the  perpetuity  of  free  government,  and  section  24,  providing  that  in 
criminal  prosecutions  the  accused  shall  have  the  right  to  trial  by  an 
impartial  jury;  defendant  being  forced,  having  exhausted  his  per- 
emptory challenges,  to  accept  a  trial  jury  composed  of  a  portion  of 
the  jury  which  sat  in  the  first  case.     (Priestly  v.  State,  371.) 

14,  Criminal  Law  —  Criminal  Jurisdiction  op  Superior  Court. — The 
superior  court  has  jurisdiction  over  the  offense  of  keeping  a  dis- 
orderly house,  contrary  to  Penal  Code  of  1913,  section  317,  and  to 
every  other  misdemeanor  prosecuted  by  indictment  or  information, 
under  section  898,  so  providing,  and  Civil  Code  of  1913,  page  338, 
defining  jurisdiction  of  such  court.     (Adams  v.  Stanford,  237.) 
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15.  CKiMiNAi,  Law  —  Criminal  Oitenses  —  Validity — ^"At   Onob." — 

Penal  Code  of  1913,  section  705,  providing  that,  whenever  an  em- 
ployee quits  the  service  or  is  discharged,  he  shall  be  paid  the  wages 
due  him  at  once,  is  not  void  for  uncertainty;  the  words  "at  once*' 
meaning,  not  instanter,  but  with  as  little  delay  as  may  be  occa- 
sioned by  active  and  continuous  effort  in  good  faith  by  the  employer 
to  ascertain  and  pay  the  wages.     (Arizona  Power  Co.  v.  State,  114.) 

16.  Criminal  Law — Criminal  Prosecution  —  Conduct  or  Trial. — ^The 

exhibition,  during  a  trial  for  introducing  intoxicating  liquors  into 
the  state,  of  a  blackboard  showing  two  other  similar  indictments 
against  defendant,  and  collecting  in  the  courtroom  large  quantities 
of  whiskey  involved  in  such  other  cases,  was  improper,  where  the  sole 
defense  was  that  accused  received  the  whiskey  inside  the  state. 
(Murray  v.  State,  49.) 

17.  Criminal  Law  —  Delay  in  Fiuno  Information  —  Dismissal  of 
Prosecution  —  Subsequent  Prosecution. — Immediately  after  dis- 
missal under  Penal  Code  of  1913,  section  1274,  subdivision  1,  of 
prosecution,  for  delay,  in  filing  information,  another  prosecution 
allowed  by  section  1279  in  case  of  felony  may  be  commenced. 
(Butts  V.  State,  318.) 

18.  Criminal  Law  —  Delay  in  Piling  Information  —  Dismissal  of 

Prosecution  —  Subsequent  Prosecution.  —  Though,  under  Penal 
Code  of  1913,  section  1274,  subdivision  1,  it  is  ground  for  dismissal 
of  prosecution  of  one  held  to  answer  for  an  offense  that  indictment 
or  information  is  not  found  within  30  days,  an  order  for  dismissal 
is  by  express  provision  of  section  1279  not  a  bar  to  another  prose- 
cution, if  the  offense  is  a  felony.     (Butts  v.  State,  318.) 

19.  C&iMiNAL  Law  —  Detective  Evidence  —  Province  of  Jury. — In  a 

prosecution  for  the  violation  of  the  prohibition  amendment,  the 
weight  and  credibility  of  the  testimony  of  the  prosecuting  witnesses, 
detectives  employed  by  the  county,  by  reason  of  their  interest  and 
character  was  for  the  jury.     (Duff  v.  State,  361.) 

20.  Criminal  Law  —  Detective  Evidence  —  Province  of  Jury.  —  In 
prosecution  for  the  unlawful  sale  of  whiskey  the  testimony  of  the 
detectives  to  whom  it  was  sold  was  not  unworthy  of  belief  merely 
because  of  their  employment  and  interest  in  the  case,  its  weight  and 
credibility  being  for  the  jury.     (Birch  v.  State,  366.) 

21.  Criminal  Law — Detective  Evidence — Weight  and  Sufficiency. — 

In  such  prosecution,  an  objection  that  the  evidence  against  defend- 
ant was  largely  furnished  by  hired  detectives,  and  that  for  that  rea- 
son its  weight  and  credibility  were  undermined,  was  without,  force, 
as  such  fact  would  have  aided  the  defendant  more  than  it  would 
have  harmed  him.     (Duff  v.  State,  361.) 

22.  Criminal  Law — Detectives. — There  is  no  law  forbidding  the  em- 

ployment of  detectives  to  engage  in  the  discovery  and  suppression 
of  crime.     (Duff  v.  State,  361.) 
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23.  CaiuisAi^  Law — ^Disgkxditino  Witnesses — Soope. — Where  court  al- 

lowed proof  that  a  witness  had  been  convicted  twice  for  Tagranej, 
and  was  guiltj  of  bootleg^ng,  white  slavery,  forgery,  passing 
worthless  cheeks,  and  that  he  frequented  the  red  lights,  defendant 
cannot  complain  that  he  was  not  permitted  to  show  fully  the  char- 
acter of  the  witness.     (Bush  et  al.  v.  State,  195.) 

24.  GbiMiNAL  Law— Discrediting  Witnesses— Scope— Requiation  by 

THE  CouBT. — The  court  should  place  a  reasonable  restriction  on  mat- 
tez8  introduced  to  discredit  a  witness,  and  not  allow  the  attention  of 
the  jury  to  be  distracted  from  the  main  issue  by  too  much  reeking 
evidence  as  to  habitues  of  the  underworld.  (Bush  et  al.  v.  State, 
195.) 

25.  Gbiminal  Law  —  Evidence  —  Abmissibiijty. — In  a  prosecution  for 
the  illegal  sale  of  intoxicating  liquors  by  an  employee  of  defendant, 
although  a  conviction  could  not  be  had  upon  other  sales,  evidence  of 
other  sales  not  personally  made  by  defendant  were  competent  to 
show  scienter  or  knowledge  on  hii  part;  it  being  a  reasonable  and 
fair  inference  that  if  liquor  was  frequently  disposed  of  at  his  place 
of  business,  he  must  have  known  of  it.     (Elliott  v.  State,  1.) 

2G.  Criminal  Law — Evidence — Admissibility. — Evidence  of  tripe  made 
by  defendant  to  the  same  place  and  of  loads  of  whiskey  brought 
back  by  him  other  than  the  load  in  question  was  also  admissibla. 
(Fuqua  v.  State,  4(X) 

27.  DuMiNAL  Law — ^Evidence  —  Admissibility  —  Other  Sales. — In  a 

prosecution  for  the  illegal  sale  of  intoxicating  liquors  by  an  em- 
ployee of  defendant,  evidence  of  other  sales  of  intoxicating  liquors 
by  such  employee  both  before  and  after  the  sale  charged  was  prop- 
erly admitted  to  show  knowledge,  consent  and  acquiescence  in  the 
sales  by  the  defendant.     (Elliott  v.  State,  1.) 

28.  Criminal  Law — Evidence  —  Admissibility  by  Reason  or  Defend- 

ant's Evidence. — Defendant,  prosecuted  for  violation  of  prohibi- 
tion amendment,  showing  that  the  beer  sold  by  him  was  the  same  aa 
that  sold  by  another,  samples  of  which  were  tested  and  found  not  to 
require  an  internal  revenue  license,  the  state  may  show  samples  of  the 
beer  of  the  other  were  tested  by  chemists  and  found  intoxicating. 
(Elliott  et  al.  v.  State,  12.) 

29.  Criminal  Law — ^Evidengb— Demonstrative  Evidence— Identity. — 

In  a  prosecution  for  the  unlawful  sale  of  whiskey  the  admission  of 
the  bottle  in  evidence,  after  it  was  definitely  traced  from  the  hands 
of  defendant  right  into  the  courtroom,  was  not  objectionable  on  the 
ground  that  it  had  not  been  properly  identified.  (Birch  v.  State, 
366.) 

30.  Criminal  Law — Evidence — Other  Offenses — Scheme  or  Plan. — 

In  such  prosecution,  the  admission  of  other  acts  similar  to  the  one 
alleged  In  the  Information  was  proper^  where  It  tended  to  show  a 
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scheme  or  plan  resorted  to  as  a  subterfuge  to  evade  the  law  and  to 
corroborate  and  throw  light  on  the  offense  charged,  and  where  effect 
was  limited  to  showing  such  scheme  or  subterfuge.  (Duff  v.  State, 
361.) 

31.  Cbiminal  Law — ^Bvidenci: — Other   Oftenses. — In  prosecution  for 

unlawful  sale  of  whiskej,  the  admission  of  evidence  of  othcnr  sales  of 
a  similar  nature  to  that  charged  in  the  information  was  proper, 
where  the  evidence  for  the  state  was  to  the  effect  that  defendant 
•  showed  a  desire  for  secrecy,  and  disposed  of  it  surreptitiously  and 
by  a  roundabout  way,  calculated  to  evade  detection,  and  where  it 
was  limited  to  showing  a  plan  or  scheme.     (Birch  y.  State,  366.) 

32.  Criminal  Law — Experiments. — In  a  prosecution  for  a  violation  of 

the  prohibition  amendment,  where  the  state's  witnesses  had  testified 
as  to  the  amount  of  ice  in  each  glass  containing  liquor,  when  served 
to  them,  the  admission  of  a  drinking  glass  containing  a  piece  of 
putty  to  represent  the  ice  and  to  illustrate  the  liquid  contents  when 
the  ice  was  subtracted  was  proper;  it  not  being  the  duty  of  the  court 
to  require  the  prosecution  to  have  the  ice  brought  into  the  court- 
room, cracked  there,  and  the  precise  amount  of  ice  placed  in.  each 
glass.     (Duff  V.  State,  361.) 

33.  Criminal  Law — Expert  Testimony — ^Evidencs  op  Alcohol. — Testi- 

mony of  experts  as  to  amount  of  alcohol  in  liquor  sold  by  defend- 
ants as  shown  by  chemical  tests,  is  admissible  on  prosecution  for 
violation  of  prohibition.  (Elliott  et  al.  v.  State,  12.) 
84.  Criminal  Law — Harmless  Error. — In  prosecution  for  illegal  sale  of 
intoxicating  liquors,  an  instruction  by  reading  Constitution,  article 
24,  as  to  receipt  of  liquors,  or  possession  thereof,  was  so  foreign 
to  the  issue  as  not  even  to  be  prejudicial.     (Porras  v.  State,  131.) 

35.  Criminal  Law — Harmless  Error. — ^The  line  which  separates  preju- 

dicial from  nonprejudicial  error  cannot  be  completely  settled^  but 
only  in  each  case  as  the  question  may  arise.  (Bush  et  aL  v.  State, 
195.) 

36.  Criminal  Law — ^Harmless  Error — iNsmucnoNS. — ^Where  a  defini- 

tion of  reasonable  doubt  might  imply  a  stronger  doubt  than  the  law 
requires,  it  was  harmless  where  there  was  no  sense  to  the  explana- 
tion, nothing  but  a  mere  jingle  of  words,  as  the  jury  could  not  have 
understood  it  or  been  misled  by  it.     (Bush  et  aL  v.  State,  195. 

37.  Criminal  Law — Harmless  Error — Instructions. — An  instruction 

that  defendant  was  presumed  innocent  until  in  the  progress  of  the 
case  the  jury  is  satisfied  of  guilt  beyond  a  reasonable  doubt  was 
harmless,  where  the  jury  were  several  times  admonished  not  to  form 
any  opinion  until  final  submission.  (Bush  et  al.  v.  State,  195.) 
ZS,  Criminal  Law— Instructions. — In  a  prosecution  for  sale  of  intoxi- 
cating liquors  by  an  employee  of  the  defendant,  an  instruction  was 
requested  that  evidence  had  been  admitted  of  sales  other  than  the 
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one  charged,  and  Tordict  should  not  be  rendered  against  defendants 
or  either  of  them  by  reason  of  such  other  sales,  and  that  the  mate- 
rial sale  is  that  alleged  to  have  been  made  on  a  certain  date.  The 
court  gave  this  instruction,  adding  thereto :  "Evidence  of  other  sales 
was  admitted  for  the  purpose  merely  of  aiding  in  determining 
whether  or  not  there  was  a  sale  on  the  date  alleged."  Held,  that 
the  instruction  as  requested  and  as  modified  was  too  general  as  a 
definition  of  the  purpose  of  admitting  evidence  of  other  sales. 
(Elliott  V.  State,  1.) 

39.  Criminal  Law  —  Instructions  —  Presumption  o»   Innocence  — 

Duration. — The  presumption  of  innocence  remains  until  by  the  re- 
turn of  the  verdict  the  defendant  is  found  guilty,  and  it  was  error 
to  instruct  that  it  continues  ''until  such  time  in  the  progress  of  the 
case  as  you  may  be  satisfied  beyond  a  reasonable  doubt."  (Bosh 
et  al.  V.  State,  195.) 

40.  Criminal  Law — Instbuotions — treasonable  Doubt — Necessity  to 

Define. — In  the  absence  of  a  request,  it  is  not  necessary  to  define 
the  words  "reasonable  doubt"  in  an  instruction.  (Bush  et  al.  t. 
State,  195.) 

41.  Criminal  Law — Instructions — ^Repetition. — ^Refusal  of  proper  in- 

struction asked  was  not  ground  for  reversal,  where  an  instruction 
given  was  considered  by  court  to  cover  the  same  ground.  (Elliott 
V.  State,  1.) 

42.  Criminal  Law  —  Justices  or  the  Peace  —  Jurisdiction  —  Disor- 
derly House. — Justice  courts  have  jurisdiction  over  the  offense  of 
keeping  a  disorderly  house  contrary  to  Penal  Code  of  1913,  section 
317,  under  Constitution,  article  6,  section  9,  Civil  Code  of  1913, 
paragraphs  382,  385,  1278,  1281,  and  Penal  Cod©  of  1913,  sections 
19,  13Q8.     (Adams  v.  Stanford,  237.) 

43.  Criminal  Law  —  Naming  Defendants  in  Statement  Charging 
Acts. — Where  the  names  of  defendants  were  given  in  the  title  of  the 
information,  and  the  charging  part  referred  thereto  by  the  use  of 
the  words  "said  defendants,"  the  information  was  sufficient,  although 
defendants  were  not  named  in  the  statement  charging  the  offense,  in 
view  of  Penal  Code  of  1913,  section  944,  providing  that  no  informa- 
tion is  insufficient,  nor  can  the  trial,  judgment,  or  other  proceedings 
thenreon  be  affected  by  reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  prejudice  of  a  substantial 
right  of  the  defendant  upon  its  merits.     (Marshall  v.  State,  44.) 

44.  Criminal  Law — New  Trial — Newly  Discovered  Evidence. — There 

is  no  abuse  of  discretion  in  refusing  a  new  trial  motion  in  a  rape 
case  for  newly  discovered  evidence,  where  one  of  the  proposed  wit- 
nesses testified  fully  at  the  former  trial  and  the  other  two  did  not 
offer  to  testify  in  the  future,  and  the  evidence  if  given  would  be 
eumulative  or  impeaching.     (Quayle  v.  State^  91.) 
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46.  CUMiNAL  Law  —  New  Trial — Postponement. — Under  Penal  Code 
of  1913,  section  1105,  subdivision  4,  authorizing  the  court  to  grant  a 
new  trial  for  material  errors,  and  section  1012,  authorizing  post- 
ponements, the  trial  court's  refusal  to  grant  a  postponement  maj 
be  asserted  as  ground  for  new  trial.     (Quayle  v.  State,  91.) 

46.  Criminal  Law — Postponement— Discretion  oi»  Court. — Postpone- 

ment of  a  criminal  trial  rests  largely  in  the  trial  court's  discretion, 
and  his  action  will  not  be  reversed  unless  such  discretion  has  been 
abused  to  accused's  prejudice.     (Quajle  v.  State,  91.) 

47.  Criminal  Law — ^Postponement  —  Discretion  o»  Court.  —  A  trial 

court  held  not  to  have  abused  its  discretion  in  refusing  to  postpone 
the  trial  of  a  rape  case  because  a  witness  desired  by  defendant  was 
absent,  where  such  proposed  witness'  affidavit  disclosed  that  he  had 
no  intention  of  venturing  within  the  court's  jurisdiction.  (Quayle 
V.  State,  91.) 

48.  Criminal  Law  —  Prosecutions  —  Instructions. — Li  a  prosecution 

for  introducing  intoxicating  liquors  into  the  state,  the  principle  of 
law,  stated  in  a  refused  requested  instmetion,'  that  "you  are  in- 
structed that,  before  you  are  justified  in  finding  the  defendant  guilty, 
you  must  be  satisfied  by  the  evidence  beyond  a  reasonable  doubt  that 
the  defendant  introduced  the  whiskey  in  question  into  this  state  for 
an  unlawful  purpose,  that  is,  to  sell,  give,  barter  or  dispose  of  to 
another,  he  is  not  guilty  if  he  introduced  it  for  his  own  personal  use 
or  consumption,"  was  fairly  stated  in  a  given  instruction  that:  "The 
court  instructs  the  jury  that  a  person  may  lawfully  introduce  whiskey 
into  this  state  for  his  own  personal  use  or  consumption.  That  is 
no  crime,  and,  if  you  believe  from  the  evidence  that  the  defendant 
introduced  the  whiskey  in  question  into  the  state  for  his  own  per- 
sonal use  or  consumption,  it  is  your  duty  to  acquit  him."  (Fuqua 
V.  State,  40.) 

49.  Criminal  Law — Public  Trial — Discretion  o»  Court. — Though  Con- 

stitution, article  2,  section  24,  guarantees  a  public  trial,  the  court 
in  a  prosecution  for  contributing  to  the  dependency  of  a  girl,  wherein 
it  was  obvious  much  indecent  language  and  conduct  would  necessarily 
be  repeated  and  described,  and  she  would  be  subjected  to  a  gruelling 
cross-examination,  properly  exercised  its  discretion  in  restricting  pub- 
lic attendance  to  newspaper  reporters.     (Keddington  v.  State,  457.) 

50.  Criminal  Law — Public  Trial — Waiver  op  Bight  by  Accused. — 

Accused,  by  not  objecting  to  an  order  clearing  people  from  the  court- 
room after  it  was  modified  by  allowing  newspaper  reporters  to  re- 
main, waived  any  right  of  his  involved  in  the  order  as  modified. 
(Keddington  v.  State,  457.) 

51.  Criminal  Law  —  Beserying  Orounds  por  Beview  —  Necessity  op 

Objections. — In  a  criminal  casoi  accused  cannot  complain  for  the 
XIX  Aril.— 40 
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first  time  upon  appeal  that  the  court  failed  to  admoniflh  the  jury 
when  it  retired.     (Quajle  v.  State,  91.) 

62.  Criminal  Law— Resting  on  State's  Evidknci — Ewect. — ^Defend- 

ant cannot,  bj  resting  his  case  on  the  state's  evidence  in  chief,  limit 
the  court's  or  jury's  consideration  thereto;  but  further  evidence  may 
be  offered,  and,  if  received,  considered.     (Elliott  et  aL  v.  State,  12.) 

63.  Criminal  Law  —  Review  —  Harmless  Error. — In  a  prosecution  for 

selling  cider  which  was  subsequently  found  to  be  intoxicating,  the 
admission  of  evidence  that  a  purchaser  thereof  was  convicted  and 
fined  for  selling  intoxicating  liquor  held  harmless.  (Hill  et  aL  v. 
State,  78.) 

54.  Criminal  Law — Review— Prejudicial  Error. — ^In  the  view  that  the 
defendant's  establishment  wsa  making  it  a  business  to  sell  liquor, 
the  modification  of  the  instruction  made  by  the  court,  while  not 
strictly  an  accurate  statement  of  the  law,  was  not  prejudicial. 
(Elliott  V.  State,  1.) 

65.  Criminal  Law — ^Review  —  Preservation  or  Exceptions. — Appel- 
lants, in  a  criAiinal  prosecution  cannot  complain  of  testimony  to 
which  no  objection  is  interposed,  either  at  the  time  it  is  given  or  by 
motion  to  strike.     (Hill  et  aL  v.  State,  78.) 

56.  Criminal  Law— Review— Reversible  Error.— In  a  prosecution  for 
the  illegal  sale  of  intoxicating  liquors  by  an  employee  of  defendant, 
where  a  person  during  the  trial  sent  a  whiskey  glass  containing  liquor 
to  defendant's  attorney,  who  immediately  disclaimed  knowledge  of 
the  performance,  and  upon  inquiry  from  the  court,  the  person  stated 
that  it  was  ginger  ale,  and  that  he  brought  it  for  the  defendant, 
who  then  drank  the  liquor,  and  the  court  later  called  the  person  for 
examination,  and  fined  him  for  contempt  after  his  statement  that 
he  wanted  the  jury  to  see  that  ginger  ale  looked  like  whiskey,  and 
that  his  purpose  was  to  influence  them  in  behalf  of  his  defendant, 
the  refusal  of  the  court  to  excuse  the  jury,  while  such  person  was 
being  examined  was  not  reversible  error,  since  it  is  probable  that 
the  jury  were  less  prejudiced  by  the  explanation  of  the  act  than 
they  would  have  been  had  they  been  left  to  guess  or  draw  on  their 
imaginations  for  an  explanation.     (Elliott  v.  State,  1.) 

67.  Criminal  Law — Selecting  Jurors — Reversible  Error.— Where  the 
exercise  of  the  trial  court's  discretion  in  determining  the  impartiality 
of  jurors  is  clearly  erroneous,  the  appellate  court  is  bound  to  in- 
terfere.    (Priestly  v.  State,  371.) 

58.  Criminal  Law — Similar  Sales  of  Liquor — Evidence. — ^In  a  prose- 
cution for  selling  cider  found  to  be  intoxicating,  evidence  that  de- 
fendant had,  at  prior  times,  made  similar  sales  was  properly  admis- 
sible to  show  intent,  and  that  the  cider  was  sold  in  the  usual  course 
of  bttsineBS.     (Hill  et  al.  v.  State,  78.) 
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CRIMINAL  LAW   (Continued). 

59.  ClUMiMAL  Law — SuFnasNOY  or  Evidencb — Appeal. — ^UnlesB  the  eyi- 

dence  is  inherently  improbable  or  bad,  the  supreme  court  cannot 
reject  the  evidence  for  the  state  and  decide  the  case  upon  the  evi- 
dence for  the  defendant,  as  the  weight  and  credibility  of  testimony 
must  be  decided  by,  and  any  conflict  reconciled  by,  the  jury.  (Birch 
V.  State,  366.) 

60.  Criminal  Law — Trial — Cubs  or  Ebbors. — Error  in  sustaining  objec- 

tion to  a  question  put  to  a  witness  is  cured  by  the  witness'  act  later 
in  giving  the  same  evidence  sought  by  the  question.  (Porras  v. 
State,  131.) 

61.  Criminal  Law  —  Trial— Instructions — "Alibi" — "Elsewhebb," — 

An  "alibi"  is  evidence  offered  in  rebuttal  of  the  state's  case,  and 
literally  means  "elsewhere,"  and  to  be  effective  must  show  that  the 
accused  was  at  another  place  so  far  away  or  under  such  circumstances 
that  he  could  not,  with  ordinary  exertion,  have  reached  the  place  of 
the  crime  in  time  to  have  participated  in  it,  for,  if  accused  is  near 
the  place  and  free  to  act,  he,  in  contemplation  of  the  law,  is  not 
"elsewhere."     (Azbill  v.  State,  499.) 

62.  Criminal  Law — Trial — Objections  to  Evidence — Time. — An  objec- 

tion to  evidence  made  after  answer  comes  too  late.  (Axbill  v.  State, 
499.) 

63.  Criminal  Law — Venue— Place  or  OrrENSE. — In  prosecution  for  in- 

troducing intoxicating  liquor  into  the  state,  the  contention  that  the 
court  did  not  have  jurisdiction  for  the  reason  that  the  liquors,  be- 
fore being  brought  into  venue  county,  were  actually  introduced  into 
the  state  in  another  county,  and  hence  that  the  offense  was  com- 
mitted in  that  county,  was  without  merit.     (Fuqna  v.  State,  40.) 

64.  Criminal  Law — ^Venue — SumciENCT  or  Evidence. — The  venue  in 

a  prosecution  for  rape,  held  sufficiently  established  by  indirect  evi- 
dence.    (Quayle  v.  Bt&te,  9L) 

DAMAGES. 

Damages  —  Personal  Injuries  —  Ezgessiveness.  —  Eight  thousand 
dollars  held  not  an  excessive  verdict  under  the  Employers'  Liability 
Act,  where  the  employee's  hand  was  crushed,  exposing  the  nerves  and 
necessitating  amputation  of  three  fingers.  (Superior  &  Pittsburg 
Copper  Co.  v.  Tomich,  182.) 

DETECTIVES. 

Evidence  of.    See  Criminal  Law,  19,  20,  21,  2^2. 

DISMISSAL  AND  NONSUIT. 

Dismissal  and  Nonsuit  —  Dismissal  on  Court's  Own  Motion. — 
Aithough  the  insufficiency  of  the  petition  to  state  facts  authorizing 
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DISMISSAL  AND  NONSUIT  (Continued). 

the  appointment  of  an  administrator  was  not  raised,  it  was  not  error 
for  the  court  to  dismiss  it  for  that  reason,  as  it  was  the  duty  of 
the  court  to  take  notice  of  such  defect  and  dismiss  the  action  on  its 
own  motion.     (Estate  of  Wilson,  205.) 

DIVOECB. 

1.  Divorcb—Decbeb— Setting  Aside — ^Want  of  Jubisdiction. — ^Wbere 

there  was  a  failure  to  get  jurisdiction  of  a  defendant  in  a  divorce 
action,  upon  a  proper  showing,  the  court  could  set  aside  a  judgment 
at  any  time.     (Lockwood  v.  Liockwood,  215.) 

2.  Divorce — Default  Decree — Vacatino — Effect. — Plaintiff  in  divorce 

is  presumed  to  know  that  a  default  decree  upon  service  b/  publica- 
tion may  be  set  aside  within  one  jean,  and  he  cannot  complain  that 
a  vacation  of  the  decree  vrill  work  a  great  wrong  to  a  second  wife 
and  a  child  bom  to  them.     (Crook  v.  Crook,  448.) 

3.  Divorce—Jurisdiction — Pendency  of  Other  Suit— Abatement.— 

The  pendency  of  another  suit  for  divorce  between  the  parties  in 
another  county  of  the  state  does  not  affect  the  jurisdiction  of  the 
latter  court,  although  if  properly  presented  it  would  abate  the  suit. 
(Crook  V.  Crook,  448.) 

4.  Divorce  —  New  Trial — "Good  Cause"  —  Default. — Where  plaintiff 

obtained  a  divorce  for  cruelty,  on  service  by  publication,  a  verified 
answer  filed  denying  cruelty,  and  alleging  that  defendant  wras  a  true 
and  loving  vnfe,  supported  by  a  letter  from  the  plaintiff,  shows  a 
"good  cause"  for  a  new  trial  within  Civil  CSode  of  1913,  paragraph 
592,  allowing  judgments  to  be  opened  for  good  cause  within  one 
year.     (Lockwood  v.  Lockwood,  215.) 

5.  Divorce— New    Trial— Statutes. — Civil   Code  of   1913,   paragraph 

592,  providing  that  defendants  being  served  by  publication  may  be 
granted  a  new  trial  within  a  year  for  good  cause,  includes  divorce 
actions.     (Lockwood  v.  Lockwood,  215.) 

6.  Divorce — Setting  Aside  Judgment — Service  by  Publication. — That 

plaintiff,  obtaining  a  divorce  by  publication,  is  remarried  has  no 
weight  against  setting  aside  the  judgment  under  CMl  Code  of  1913, 
paragraph  592.     (Lockwood  v.  Lockwood,  215.) 

EJECTMENT. 

1.  Ejectment  —  Defense  —  Interest  in  Publio  Lands  —  **Duplicatb 
Beceiver's  Receipt." — ^Defendant,  having  filed  a  homestead  entry 
on  public  lands,  was  entitled  to  recover  as  against  plaintiff  in  eject- 
ment who  merely  held  possession  of  a  part  of  such  lands,  in  view  of 
Civil  Code  of  1913,  paragraph  1747,  providing  that  a  certificate  of 
purchase  or  of  location  or  duplicate  receiver's  receipt  of  any  land 
shall  be  prima  facie  evidence  that  the  holder  thereof  is  the  owner, 
and  entitled  to  possession  of  the  land  described  therein  as  against 
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EJECTMENT  (Continued). 

everj  other  person,  except  the  United  States,  the  ''duplicate  reeeiT- 
er's  receipt"  being  intended  to  cover  the  initial  step  to  secure  titltf 
from  the  gOTemment     (Mannion  Co.  t.  Marsh,  108.) 

2.  Ejectmeni>->Negzssity  tob  Title  in  Plaintiff—Absknos  or  Sta^ 
UTB. — In  the  absence  of  statute,  it  is  the  universal  rule  that  posses- 
sion of  real  property  is  sufficient  basis  to  authorize  ejectment 
against  mere  strangers  or  intruders.     (Mannion  Go.  v.  Marsh,  108.) 

8.  Ejectment — Necessitt  fob  Title  in  Plaintiff— Constbuction  of 
Statute — ^^'Valid  Subsisting  Intebbst  in  Real  Pbopebty." — Civil 
Code  of  1913,  paragraph  1628,  providing  that  any  person  having 
"a  valid  subsisting  interest  in  real  property,"  and  a  right  to  imme- 
diate possession,  "may  recover  same  by  action  against  any  person 
acting  as  owner,  landlord  or  tenant";  paragraph  1629,  providing 
that  plaintiff  must  recover  on  the  strength  of  his  own  title  and  para- 
graph 1631,  providing  that  complaint  may  state  generally  that 
plaintiff  is  entitled  to  possession,  also  "the  quantity  of  his  estate, 
and  the  extent  of  his  interest  therein,  etc.,"  do  not  require  more 
than  a  showing  of  mere  possession  to  support  ejectment  against 
strangers.     (Mannion  Co.  v.  Marsh,  108.) 

4.  Ejectment — Title. — In  a  statutory  action  in  the  nature  of  ejectment 
under  Civil  Code  of  1913,  paragraphs  1628,  1629,  1631,  plaintiff's 
right  to  recover  possession  of  the  real  property  depends  on  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  defendant's 
title.     (Genardini  et  al.  t.  Kline,  558.) 

ELECTION  OF  REMEDIES. 

Election  of  Remedies  —  Mistaken  Remedies. — ^Where  a  mortgagor 
commenced  and  dismissed  actions  to  restrain  a  sale  of  sheep,  to  re- 
plevy from  the  purchaser,  to  recover  damages  for  conversion,  all 
being  ill-advised,  there  was  no  election  of  remedies  to  prevent  her 
from  suing  for  an  accounting  for  a  surplus  in  the  hands  of  the 
mortgagee,  because  there  can  be  no  election  of  remedies,  where  there 
is  only  one  proper  remedy.  (Navajo-Apache  Bank  etc  Co.  y.  De0- 
mont,  335.) 

ELECTIONS. 

1.  Elections — Appeal — Costs— Allowance. — ^A  judgment  in  an  elec- 

tion contest  being  appealable,  costs  of  appeal  may  be  allowed  to 
the  successful  party.     (Hunt  v.  Campbell,  254.) 

2.  Elections — Ballots — Considebation. — ^Where  the  ballots  of  a  pre- 

cinct were  never  canvassed  by  the  board  of  supervisors,  and  were 
certified  as  missing,  a  package  of  ballots  purporting  to  be  those  of 
the  missing  precinct  cannot,  where  they  were  not  preserved  in  com- 
pliance with  the  statute,  be  considered,  the  county  treasurer  having 
discovered  them  in  his  office  at  the  time  he  was  packing  the  other 
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ballots  to  bring  them  into  court,  the  ballots  so  found  having  been 
placed  in  the  treasurer's  office  by  persons  unknown.  (Hunt  v. 
Campbell,  254.) 
d.  Elections — Ballot  —  Consideration — CouNTiNa. — ^Ballots  marked 
with  a  cross  or  X  in  the  square  at  the  top  of  one  party  column,  and 
which  were  marked  with  a  cross  in  the  square  opposite  the  name  of 
the  candidate  of  another  party  for  Governor,  may  be  counted  for 
such  candidate,  where  the  party  whose  column  was  marked  with  an 
X  submitted  no  candidate  for  that  office.     (Hunt  v.  Campbell,  254.) 

4.  Elections — ^Ballot  —  Consideration — Counting. — Ballots  in  which 

the  name  of  a  candidate  was  written  in,  but  no  X  was  marked  in 
the  square  opposite  his  name,  either  as  printed  on  the  ballot  or  so 
written  thereon,  cannot  be  counted;  Civil  Code  of  1913,  paragraph 
2932,  declaring  that  in  the  column  at  the  right  of  the  name  of  the 
candidate  and  on  the  same  line  there  shall  be  a  space  so  inclosed  as 
to  make  a  square  in  which  the  voter  may  designate  his  choice  by  an 
X,  and  below  such  name  shall  be  placed  as  many  blank  lines  as 
there  are  offices  of  the  kind  to  fiU,  and  in  like  manner  a  square  shall 
be  placed  after  such  blank  space  in  which  blank  space  the  voter  may 
write  the  names  of  any  person  or  persons  for  whom  he  desires  to 
vote,  and  in  the  squares  opposite  shall  designate  his  choice  by  an  X 
as  in  the  ease  of  printed  names.     (Hunt  v.  Campbell,  254.) 

5.  Elections — Ballots  —  Consideration  —  "St.  Anthony's  Cross" — 

**St.  Andrew's  Cross"  —  ''Latin  Cross"  —  "Greek  Cross."  —  dvil 
Code  of  1913,  paragraphs  2929,  2940,  2941,  2943,  referring  to  the 
means  by  which  a  voter  shall  express  his  selection,  require  the  vot- 
ing squares  to  be  marked  with  a  cross,  although  in  some  instances 
the  statute  refers  to  such  cross  as  an  X.  There  are  four  principal 
forms  of  the  cross:  the  St.  Andrew's  cross,  which  is  made  in  the 
form  of  an  X;  the  Latin  cross  "f,  as  used  in  the  crucifixion;  St. 
Anthony's  cross,  which  is  made  in  the  form  of  a  T;  and  the  Greek 
cross,  + ,  which  is  made  by  the  intersection  at  right  angles  of  lines 
at  their  center  point.  A  cross  practically  in  the  form  of  a  Y  is 
used  in  certain  departments  of  applied  science.  Eeld  that,  as  a 
cross  is  in  many  varying  forms,  a  ballot,  if  marked  with  a  symbol 
indicating  that  the  voter  made  a  honn  fide  effort  to  make  a  cross 
and  mark  it  substantially  within  the  square,  should  be  counted,  al- 
though the  cross  was  not  perfect,  and  was  not  exactly  in  the  form 
of  an  X.     (Hunt  v.  Campbell,  254.) 

6.  Elections — Ballots — Counting. — Where  ballots  were  marked  with 

a  cross  or  X  in  the  square  of  one  party  column,  and  an  X  in  the 
square  at  the  top  of  another  party  column,  but  one  of  the  parties 
so  voted  for  had  no  candidate  for  Governor,  the  ballots  should  be 
counted  for  the  other  party  candidate  for  that  office.  (Hunt  v. 
Campbell,  254.) 
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7.  Elections  —  Ballots  —  Countino. — Civil  Code  of  1W3,  paragraph 

2932,  prescribing  the  form  of  ballots,  provides  a  separate  column 
within  vertical  lines  on  the  official  ballot  for  each  political  party  re- 
quiring the  names  of  all  candidates  of  a  particular  party,  except 
judges  and  members  of  the  tax  commission,  to  appear  within  the 
*  column  set  apart  for  that  political  party,  and  after  the  name  of 
each  candidate  within  the  column  a  dotted  line  is  run  to  a  square 
placed  within  each  column  opposite  the  name  of  the  candidate. 
Paragraphs  2940,  2941,  and  2943  provide  that  the  voter,  if  not  de- 
siring to  vote  a  straight  ticket  by  marking  an  X  in  the  square  at 
the  top  of  the  party  column,  shall  mark  an  X  in  the  squares  oppo« 
site  and  to  the  right  of  the  names  of  the  individual  candidates. 
Ballots  on  which  the  voter  had  marked  an  X  in  the  square  within 
the  lines  of  the  Prohibition  column  opposite  the  place  where  the 
name  of  the  Prohibition  candidate  for  Governor,  if  there  had  been 
one,  should  have  appeared,  were  counted  for  the  Bepublican  candi- 
date, although  the  column  of  the  Bepublican  party  was  to  the  left 
of  that  for  the  Prohibition  party.  Seld,  that  such  ballots  should 
not  have  been  counted  for  the  Bepublican  candidate;  there  being 
nothing  to  show  that  the  voter  intended  to  vote  for  him,  although 
his  name  happened  to  be  closest  to  the  square  marked.  (Hunt  v. 
Campbell,  254.) 

8.  Elections — ^Ballots — Cboss. — ^Where  a  ballot  was  marked  with  in- 

tersecting lines  which  would  have  been  in  the  form  of  an  X  had  the 
lines  been  prolonged,  and  there  was  the  faintest  intersection  of  the 
lines,  such  ballot  should  be  counted,  showing  an  honest  effort  to 
mark  a  cross.     (Hunt  v.  Campbell,  254.) 

9.  Elections — Ballots — Cross. — ^Ballots  marked  with  a  cross  in  the 

square  opposite  the  dotted  lines  left  blank  under  the  name  of  a 
candidate  to  enable  the  voter  to  express  his  choice  by  writing  in  the 
name  of  any  one  desired  cannot  be  counted  as  a  vote  for  the  candi- 
date on  the  theory  that  the  voter  might  have  been  suffering  from 
astigmatism,  the  statute  prescribing  the  means  for  a  voter  under 
physical  disability  to  obtain  assistance,  and  the  theory  of  astig- 
matism being  weakened  by  the  fact  that  the  voter  in  other  places 
properly  marked  his  ballot.     (Hunt  v.  Campbell,  254.) 

10.  Elections — Ballots  —  Crosses. — Where  crosses  with  which  ballots 

were  marked  showed  that  the  voters  were  suffering  with  palsy  or 
unsteady  hands,  but  indicated  an  attempt  to  make  a  proper  cross, 
they  should  be  counted.     (Hunt  v.  Campbell,  254.) 

11.  Elections — ^Ballots — Crosses. — ^Ballots  marked  with  vertical  lines 

in  the  voting  squares  or  with  diagonal  lines,  where  there  was  only 
one  line  and  no  showing  of  an  attempt  to  make  the  cross,  should  not 
be  counted.     (Hunt  v.  Campbell,  254.) 
M.  Elections  —  Ballots  —  Crosses. — A  ballot  marked  with  the  figure 
1  in  the  voting  square  cannot  be  counted  for  the  candidate,  partic- 
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olarly  where  the  deetor  mmde  ezcellent  eroeeeB  in  oUier  plaees  in 

hie  ballot     (Hunt  ▼.  Campbdl,  254.) 

13.  Elections — ^Ballots — Crosses — Chzcx  Makkb. — A  ballot  maiked 

with  a  eheek  mark  in  the  voting  square  instead  of  a  eroae  eannot  be 
counted.     (Hunt  t.  Campbell,  25i.) 

14.  Elections  —  Baujots  —  Distinguishino  Masks. — ^Under  mieh  para- 

graph, where  a  voter  having  marked  a  eroee  in  the  square  at  the  top 
of  the  Demoeratie  eolomn,  and  in  the  square  for  voting  on  an  initia- 
tive petition  drew  an  oblique  line  extending  it  beyond  the  square, 
and  then  in  large  letters  wrote  the  words,  "I  vote  Tes,"  heavilj 
underscored,  the  ballot  should  be  rejected  as  bearing  a  distinguish- 
ing mark;  the  voter  having  deliberatelj  placed  thereon  an  unauthor- 
ized mark.     (Hunt  v.  Campbell,  254.) 

15.  Elections — BALum — ^Duty  of  Voter. — Civil  Code  of  1913,  para- 

graph 2^0,  declares  that  anj  person  desiring  to  vote  for  all  of  the 
candidates  of  any  political  party  may  do  so  by  placing  a  cross  in 
the  square  at  the  top  of  the  column  under  the  name  of  such  party, 
otherwise  he  may  vote  for  any  candidate  by  placing  his  cross  in  the 
square  opposite  the  name  of  such  candidate;  while  paragraph  2941 
provides  for  notice  to  voters  to  put  an  Z  in  the  square  after  the  name 
of  each  candidate  they  wish  to  vote  for.  Paragraph  2943  provides 
that  the  voter  shall  mark  his  ballots  in  the  voting  booth,  and  that 
he  may  write  the  name  of  any  person  on  the  blank  lines  below  the 
names  of  the  candidates  printed  on  the  ballot  for  the  particular 
office  for  which  he  desires  to  vote  for  such  person,  and  mark  the 
same  with  an  Z  in  the  square  opposite  the  blank  line.  Paragraph 
2955  further  provides  for  the  preparation  of  ballots  by  voters. 
Held  that,  as  one  too  illiterate  to  mark  his  ballot  substantially  as 
the  law  directs  cannot  for  that  reason  be  assisted,  no  person  being 
entitled  to  assistance  except  in  the  case  of  physical  disability,  as 
prescribed  by  paragraph  2958,  a  voter  must  express  his  choice  sub- 
stantially in  the  manner  provided  by  statute,  or  his  ballot  cannot  be 
counted.     (Hunt  v.  Campbell,  254.) 

16.  Elections — ^Ballots — Fraud. — In  an  election  contest  evidence  held 

insufficient  to  show  that  election  officials  changed  ballots  from  one 
candidate  to  another,  and  to  warrant  the  court  in  taking  votes  from 
the  contestant  and  giving  them  to  the  contestee.  (Hunt  v.  Camp- 
beU,  254.) 

17.  Elections — ^Ballots — Marking. — ^Where  ballots  having  an  Z  at  the 

top  of  a  party  column  were  marked  with  an  X  in  the  square  after 
the  name  of  a  candidate  of  another  party,  the  ballots  as  to  such 
office  must  be  rejected;  there  being  a  candidate  for  such  office  in 
the  party  column  so  marked.     (Hunt  v.  Campbell,  254.) 

18.  Elections  —  Ballots  —  Marking.  —  A  voter  marked  an  X  in  the 

square  at  the  top  of  the  party  column  and  placed  a  separate  X  in 
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the  squares  after  the  names  of  all  other  party  candidates  than  the 
candidate  for  Gtovernor.  Civil  Code  of  1913,  paragraphs  2940,  2941, 
authorizes  the  voting  of  a  straight  party  ticket  by  placing  an  Z  in 
the  square  at  the  top  of  the  party  column,  and  authorize  an  elector 
not  voting  a  straight  ticket  to  vote  for  any  candidate  by  placing  his 
X  in  the  square  opposite  the  name  of  each  candidate.  Paragraph 
2959  declares  that,  if  the  voter  marks  more  nanies  than  there  are 
persons  to  be  elected  to  an  office,  or  if  for  any  reason  it  is  impos- 
sible to  determine  his  choice  for  any  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  such  office;  while  paragraph  2979  declares 
that,  if  the  names  of  more  persona  are  designated  on  any  ballot  for 
the  same  office  than  are  to  be  chosen  for  such  office,  then  all  the 
names  designated  for  such  office  shall  be  rejected.  Held  that,  as 
the  marking  of  additional  croeses  in  the  squares  opposite  the  names 
of  the  individual  candidates  added  nothing  to  the  ef&cacy  of  the 
cross  in  the  party  column,  and  did  not  appear  to  be  distinguishing 
marks,  the  ballot  should  be  counted  for  the  party  candidate  for 
Governor.     (Hunt  v.  Campbell,  254.) 

19.  Eleotions  —  Ballots  —  Crosses.  —  Where  the  ballot  in  the  voting 

square  at  the  top  of  a  party  column  was  marked  with  a  cross,  it  will 
not  be  rejected  because  the  lines  of  the  cross  extended  somewhat 
below  the  lower  lines  of  the  square;  it  not  being  contended  that 
this  was  a  distinguishing  mark.     (Hunt  v.  Campbell,  254.) 

20.  Elections — ^Ballots — ^Distinguishino  Make. — ^Where  there  was  no 

evidence  that  the  voter  who  marked  hia  ballot  with  a  cross  and  wrote 
in  the  word  "Tes"  on  the  dotted  line  after  the  name  of  a  candidate 
intended  to  place  a  distinguishing  mark  thereon,  it  appearing  that 
he  merely  wiaLed  to  emphasize  his  choice,  the  ballot  should  be 
counted.     (Hunt  v.  Campbell,  254.) 

21.  EuscnoNs — ^Ballots — ^Distinguishino  Mask. — Where  a  voter  wrote 

the  word  "Tes"  in  the  voting  square  opposite  a  candidate's  name, 
and  over  the  word  marked  a  cross,  and  it  did  not  appear  that  he 
intended  to  place  a  distinguishing  mark  on  his  ballot,  but  merely 
wished  to  emphasize  his  choice,  the  ballot  should  be  counted.  (Hunt 
V.  Oftmpbell,  254.) 

22.  Elections  —  Ballots  —  Distinguishing  Masks. — A  ballot  marked 

with  a  proper  cross  should  be  counted,  although  the  elector  made 
more  lines  than  necessary;  it  not  being  contended  that  such  lines 
amounted  to  distinguishing  marks.     (Hunt  v.  Campbell,  254.) 

23.  Elections — Ballots — Distinguishing  Mark.— Civil  Code  of  1913, 

paragraph  2982,  declares  that,  when  a  ballot  found  in  any  ballot- 
box  bears  upon  it  any  device  or  color,  or  thing,  or  is  folded  in  a 
manner  intended  to  designate  or  impart  knowledge  of  the  person 
who  voted  such  ballot,  it  must  be  rejected.  Paragraph  2983  de- 
clares that,  when  the  board  of  election  rejects  a  ballot,  it  must  at 
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the  time  of  such  reJ€»:tioii,  cause  to  be  made  thereon  and  signed  bj 
a  majority  of  the  board  an  indorsement  of  sueh  rejection,  and  of 
the  causes  thereof;  while  paragraph  2^4  declares  that  all  rejected 
ballots  must  be  preserved  and  returned  in  the  same  manner  as  other 
ballots.  Paragraph  2985  declares  that,  whenever  a  question  arises 
in  the  board  as  to  the  legaUtj  of  a  ballot  or  any  part  thereof,  and 
the  board  decides  in  favor  of  the  legality,  such  action,  together  with 
a  concise  statement  of  the  facts  that  gave  rise  to  the  objection^ 
must  be  indorsed  upon  the  ballot  and  signed  by  a  majority  of  the 
board.  Held  that,  as  it  is  not  every  unauthorized  mark  on  a  baUot 
or  peculiar  method  of  folding  that  will  warrant  its  rejection,  and 
a  baUot  can  only  be  rejected  when  it  is  marked  or  folded  in  such  a 
manner  as  to  designate  or  impart  knowledge  of  the  person  who 
Toted,  election  officers  should  at  the  time  of  counting  ballots  make 
records  of  any  distinguishing  marks,  and  ballots  bearing  no  nota- 
tion by  election  officers  as  to  distinguishing  marks  should  not  there- 
after, merely  because  found  to  bear  unauthorized  marks,  be  re- 
jected; it  not  appearing  who  put  the  marks  thereon  or  that  they 
tended  to  disclose  knowledge  of  the  voter.     (Hunt  v.  Campbell,  254.) 

24.  Elections  —  Ballots  —  Disttnouishino  Makes.  —  Where  a  voter 

marked  his  cross  in  the  Democratic  column  at  the  top  of  the  ballots, 
and  then  drew  a  line  to  the  space  where  the  names  of  the  Demo- 
cratic candidates  for  presidential  electors  were  printed,  and  along 
this  line  wrote  the  word  ''Wilson,"  the  baUot  should  be  rejected 
under  Civil  Code  of  1913,  paragraph  2982,  providing  for  the  rejee- 
tion  of  ballots  bearing  distinguishing  marks;  the  voter  having  de- 
liberately placed  on  his  ballot  an  unauthorized  mark.  (Hunt  t. 
Campbell,  254.) 

25.  Elections  —  Ballots  —  Majuono.  —  Ballots  marked  with  the  word 

••Yes"  at  the  top  of  the  party  column  or  with  the  word  **Yes'*  after 
the  name  of  a  candidate  should  not  be  counted,  not  being  marked 
with  a  cross  in  the  square  as  required.     (Hunt  v.  Qampbell,  254.) 

26.  Elections — Contest — ^Ballots — Admissibiutt. — ^Where  ballots  are 

preserved  in  strict  accordance  with  the  statutory  requirements,  they 
are  admissible  in  evidence  without  further  proof.  (Hunt  v.  Camp- 
bell, 264.) 

27.  Elections — Contest — Costs. — As  it  is  only  by  special  statute  in 

an  election  contest  that  the  prevailing  party  may  be  allowed  judg- 
ment for  costs,  a  party  prevailing  in  an  election  contest  is  not  en- 
titled to  costs  other  than  those  prescribed  by  Civil  Code  of  1913, 
paragraph  3069,  allowing  compensation  of  the  persons  making  in- 
spection of  the  ballots  in  preparation  for  the  trial  of  the  contest  to 
be  taxed  against  the  defeated  party  as  costs.  (Hunt  v.  Campbell, 
254.) 

28.  Elections — Contest  —  Fraud  —  Burden  of  Proof. — Fraud  is  never 

presumed,  but  must  be  alleged  and  proven;  therefore  a  party  seek- 
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ing  to  oyercome  the  prima  facie  case  made  hj  the  election  returns 
on  the  ground  that  certain  ballots  had  been  f randulentlj  changed  and 
counted  must  produce  sufficient  proof  to  establish  the  charge. 
(Hunt  V.  Campbell,  254.) 

29.  Elections — Contest  —  Fraud  —  Evidencb.— An  election  fraud,  like 
any  other  fact,  may  be  proTen  by  circumstantial  evidence,  but  the 
quantum  of  proof  must  be  sufficient  to  establish  the  fraud.  (Hunt 
V.  Campbell,  264.) 

80.  ElJBCTioNs — Contest  —  Bejection  of  Peecinct  Votes. — The  courts 
will  reject  the  rotes  of  an  entire  precinct,  and  disfranchise  all  of 
the  electors  only  where  an  imperative  public  necessity  requires,  and 
it  is  impossible  to  compute  the  wrong  requiring  the  rejection  of 
some  of  the  ballots.     (Hunt  v.  Campbell,  254.) 

31.  Elections  —  Contest  —  Eeview — ^Assignment  of  Ekbob  — Condi- 

tional Asi^iONMENTS. — Where  the  contestee  made  a  number  of  as- 
signments provisionally,  that  is,  if  the  court  rejected  a  particular 
precinct,  then  the  contestee  urged  the  rejection  of  certain  other 
precincts,  such  conditional  assignments  need  not  be  considered  by 
the  appellate  court,  where  it  did  not  determine  the  question  of  the 
rejection  of  the  particular  precinct,  on  the  ground  that  the  reten- 
tion or  rejection  of  the  votes  thereof  would  not  affect  the  result. 
(Hunt  V.  Campbell,  254.) 

32.  Elections — Contest — ^Review — Questions    fob   Determination. — 

Where  the  rejection  or  retention  of  the  votes  from  a  particular  pre- 
cinct could  not  affect  the  result  of  the  election,  the  question  whether 
such  precinct  should  or  should  not  have  been  counted  need  not  be 
determined  on  appeal  in  kn  election  contest.  (Hunt  v.  Campbell, 
254.) 

33.  Elections — Contest — bright  of  Eeview.— A  judgment  in  an  elec- 
tion contest  case  is  an  appealable  one.     (Hunt  v.  Campbell,  254.) 

34.  Elections  —  Feulud  —  Mutilated  Ballots. — The  returns  of  the  offi- 

cial board  are  prima  facie  evidence  of  the  votes  cast,  and  though  an 
inspection  of  the  ballots  showed  mutilation  and  alteration,  the  court 
cannot  without  any  other  evidence  take  votes  from  one  candidate 
and  give  them  to  another,  for  to  destroy  the  credit  of  the  official 
returns  there  must  be  unequivocal  evidence  of  fraud,  and  if  the 
circumstances  of  the  case  can  be  explained  upon  the  hypothesis  of 
good  faith,  that  explanation  will  prevail.     (Hunt  v.  Campbell,  254.) 

85.  Elections  —  Rejection  op  Ballots  —  Precinct  —  Election  Offi- 
cials.— Though  some  of  the  election  officials  of  a  precinct  were  not 
residents  of  that  particular  precinct,  as  required  by  law,  the  whole 
of  the  ballots  of  the  precinct  will  not  for  that  reason  be  rejected, 
where  the  objection  was  not  raised  until  after  the  election;  for, 
there  being  nothing  in  the  statute  requiring  rejection  in  such  case. 
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the  coorto  will  eonstrne  the  statute  as  direetorj,  and  not  mandatory. 
(Hunt  ▼.  Campbell,  254.) 

86.  Elections — Ebtuens — CKRrmcATiON — Oonsidebation. — Civil  Code 
of  1^13,  paragraph  9003,  declares  that  the  board  of  superrisors  of 
a  county  must  meet  on  the  second  Monday  after  each  election  to 
canvass  the  returns.  Paragraph  3004  declares  that,  if  at  the  time 
of  meeting  the  returns  from  each  precinct  in  which  polls  wer« 
opened  have  been  received,  the  board  must  canvass  such  returns,  but, 
if  all  the  returns  have  not  been  reedved,  the  canvass  must  be  post* 
poned  until  all  returns  are  received,  or  six  postponements  have  been 
had.  The  board  of  supervisors  of  a  county  met  on  the  second  Mon- 
day after  the  election  and  canvassed  the  returns  from  the  precincts 
that  had  been  received,  but  entered  on  its  minutes  an  order  of  ad- 
journment before  the  expiration  of  the  six-day  period  without  cam- 
vassing  the  returns  from  a  particular  precinct  which  were  duly  re- 
ceived within  the  time  the  board  is  required  to  be  in  session  to  make 
the  canvass.  Thereafter  the  board  reconvened  within  the  six-day 
period  and  canvassed  the  returns.  Held,  that  the  returns  of  such 
precinct  should  be  considered;  the  first  adjournment  of  the  board 
being  improper.     (Hunt  v.  Campbell,  254.) 

EMPLOYEES'  LIABILITY  ACT. 

Validity  of.     See  Constitutional  Law,  2,  6;  Master  and  Servant,  3,  5|  7. 

Defenses.     See  Maater  and  Servant,  4. 

EVIDENCE. 

1.  Evidence— Admissibility — Hearsay — Admissions. — Testimony  that 

an  election  official  told  a  third  person  that  another  official  fiaud- 
ulenlly  changed  numerous  ballots,  and  that  he  changed  only  one 
ballot,  is  inadmissible,  being  hearsay,  in  so  far  as  the  election  official 
described  the  acts  of  his  fellow  official^  though  admissible  as  an  ad- 
mission with  respect  to  the  election  official's  own  misdeed.  (Hunt 
V.  Campbell,  254.) 

2.  Evidence — Admissions  by  Agent  as  to  Boundaries. — Statement  of 

plaintiff's  herder  as  to  boundary  of  plaintiff's  claim  to  unsurveyed 
public  lands  would  not  bind  plaintiff  as  against  defendant,  a  subse- 
quent appropriator,  who  had  actual  knowledge  of  extent  of  plaintiff's 
claim.     (Moore  v.  Moody,  553.) 

3.  Evidence — Best  or  Secondary  Evidence — Amount  Due  on  Note, — 

In  an  action  by  bi^nk  on  pledged  note  given  as  security  for  dis- 
counted note  subsequently  renewed,  parol  evidence  as  to  state  of  in- 
debtedness at  time  of  renewal  without  production  of  original  note 
is  not  in  violation  of  best  evidence  rule.  (Ellis  et  al.  v.  First  Kat. 
Bank,  464.) 
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4.  Evidence — Heabsay  —  Selp-sebvino  Declabations. — In  suit  to  re- 
cover attorney's  fees  on  quantum  meruit  for  services  of  a  prepara- 
tory nature  after  preliminary  hearing,  conversations  had  with  the 
United  States  district  attorney  in  the  absence  of  defendant,  not 
being  for  the  purpose  of  stipulating  evidence  or  continuance,  were 
hearsay  and  self-serving,  and  properly  rejected.  (Ives  v.  Lessing, 
208.) 

6.  Evidence — Pabol  Evidence  Vabying  Wbitinos — Ambiguity. — It  is 
only  where  a  contract  is  ambiguous  or  equivocal  that  extrinsic  evi- 
dence may  be  resorted  to  for  the  purpose  of  determining  the  real 
meaning.     (Valentine  v.  Shepherd,  241.) 

6.  Evidence  —  Pabol  Evidence   Vabying  Wbitings. — In  action   for 

breach  of  a  contract  to  sell  500  head,  more  or  less,  of  cattle,  includ- 
ing "all  cattle  with  the  Q  on  left  loin  and  hip  and  LEO  on  left  side 
from  shoulder  to  hip,"  evidence  that  by  the  clause  quoted  the  par- 
ties intended  respectively  to  sell  and  to  buy  cattle  bearing  only  one 
of  the  brands  was  inadmissible.     (Valentine  v.  Shepherd,  241.) 

7.  Evidence— Pbesumptions — Official  Acts. — There  is  a  presumption 

that  public  officials  acted  in  good  faith.     (Hunt  v.  Campbell,  254.) 

8.  Evidenge—Becobd  Evidence— Documents  Signed  by  Administba- 

TBix  AND  GuABDUN. — ^Dpcuments  filed,  signed,  and  sworn  to  by  an 
administratrix  while  such  and  also  guardian  of  the  estate  of  minors, 
being  record  evidence,  are  deemed  of  very  high  grade  as  evidence  of 
pertinent  facts  to  which  they  relate.     (Cunningham  v.  Cbstello,  512.) 

9.  Evidence — Res  Gestae — Statements  of  Attachment  Debtob. — 

Statement  made  at  the  time  of  the  attachment  by  the  attachment 
debtor  in  possession  of  the  property,  concerning  it,  its  use  and 
ownership,  are  admissible  as  part  of  the  res  gestae  in  the  proceeding 
to  try  right  of  property  between  the  attaching  creditor  and  the 
claimant.  (Hunter  v.  Daze,  310.) 
10.  Evidence — ^Weight — Gbades. — The  jury  must  determine  the  weight 
to  be  given  all  evidence  submitted,  though  it  be  of  different  grades. 
(Cunningham  v.  Oostello,  512.) 

EXECUTOBS  AND  ADMINISTBATOBS. 

EZECUTOBS   AND    ADMINISTBATOBS — DISMISSAL   OF   FBIVOLOUS    APPEAL. — 

Where  appeal  was  perfected,  and  60  days'  additional  time  to  file 
the  transcript  was  given,  and  no  action  was  afterward  taken  to 
prosecute  the  appeal,  and  a  motion  to  dismiss  is  not  opposed,  the 
appeal  will  be  held  frivolous,  and  damages  will  be  awarded.  (Head 
Hotel  Co.  V.  Wilson,  566.) 

BXTOBTION. 

1.  ExTOBTiON — CoMMON-LAW  "ExTOBTiON."— The  commou  law  confined 
extortion  to  the  unlawful  taking  by  an  officer,  by  color  of  his  office, 
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of  any  money  or  thing  of  value  that  is  not  due  to  him,  or  more  than 
is  due,  or  before  it  is  due.     (Bufih  et  al.  y.  State,  195.) 

2.  Extortion  —  Evidence  —  Materiauty. — In  a  prosecution  for  extor- 

tion in  obtaining  a  bill  of  sale,  evidence  that  on  the  day  after  the 
acts  charged  defendant  tore  up  the  bill  of  sale  and  burnt  it  when 
the  same  was  redeemed  instead  of  returning  it,  was  materiaL  (Bush 
et  al,  V.  State,  195.) 

3.  Extortion  —  Nature  op  Oppense.  —  The  purpose  of  Penal  Code  of 

1913,  title  14,  chapter  7,  relating  to  extortion,  is  to  include  not  only 
those  who  actually  obtain  property,  but  those  who  obtain  a  signature 
to  any  paper  or  instrument,  whereby,  if  such  signature  were  freely 
given,  any  property  would  be  transferred.-  (Bush  et  al.  v.  State, 
195.) 

4.  Extortion — Object  op  Extortion — ^Disposal  op  Property — Moral 

Obugations. — To  constitute  extortion  it  makes  no  difference  who 
receives  money,  or  that  there  was  a  moral  duty  to  pay  it,  or  that 
a  like  amount  had  been  loaned  to  the  son  of  the  person  practiced 
upon.  (Bush  et  al.  v.  State,  195.) 
6.  Extortion — Statutes— Obtaining  Signatures — ^Punishment.— The 
omission  of  the  word  "property''  in  the  last  part  of  Penal  Code  of 
1913,  paragraph  516,  making  extortionate  obtaining  of  signatures 
''punishable  .  .  .  as  if  the  actual  delivery  of  such  debt,  demand, 
charge  or  right  were  obtained,''  does  not  obscure  the  meaning,  and 
punishment  is  ae  provided  in  paragraph  514.  (Bush  et  aL  v.  State, 
195.) 

6.  Extortion — Suppiciency  op  Inpormation — Obtaining  Signatures. 

In  a  prosecution  under  Penal  Code  of  1913,  paragraph  516,  for  ob- 
taining extortionately  a  signature  to  a  bill  of  sale,  an  information, 
stating  that  it  was  a  bill  of  sale  and  its  effect,  was  sufficient  with- 
out setting  out  the  instrument.     (Bush  et  al.  v.  State,  195.) 

7.  Extortion  —  Threats  —  What  Constitutes.  —  In  extortion  no  pre- 

cise words  are  necessary  to  convey  a  threat,  as  they  take  color  and 
quality  from  the  surrounding  circumstances.  (Buah  et  al.  v.  State, 
195.) 

8.  Extortion  —  Threats  —  What  Constitutes. — In  a  prosecution  for 

extortion,  evidence  of  a  threat  to  send  a  son  "over  the  road"  with- 
out stating  what  for,  held,  under  the  circumstances,  to  support  a 
conviction.     (Bush  et  al.  v.  State,  195.) 

FALSE  IMPRISONMENT. 

False  Imprisonment  —  Imprisonment  Eppeoted  by  Violence  or 
Malice  —  Felony  —  Statute.  —  Under  Penal  Code  of  1913,  section 
206,  providing  that  if  a  false  imprisonment  be  effected  by  violence, 
malice,  fraud,  or  deceit,  it  shall  be  punishable  by  imprisonment  in 
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the  state  prison  for  not  less  than  one  or  more  than  ten  years,  when 
a  false  imprisonment  is  effected  by  violence  or  malice  it  is  a  felony. 
(Wiley  et  al.  v.  State,  346.) 

POECIBLE  ENTRY  AND  DETAINER. 

Forcible  Entet  and  Detainkb — "Actual  Possession." — One  residing 
on  lot,  the  front  part  of  which  was  fenced,  was  in  "actual  possession" 
of  the  rear  unfenced  part  of  the  lot  within  the  meaning  of  Civil 
Code  of  1913,  paragraph  1536,  relating  to  forcible  entry,  where  there 
was  a  toilet  on  the  back  of  the  lot  which  was  in  constant  use. 
(Felber  v.  Thorpe  et  al.,  594.) 

FRAUD. 

Quantum  of  proof  of.     See  Elections,  2S,  29. 

FRAUDULENT  CONVEYANCES. 

1.  Fbaudxjlent  Conveyances  —  Reliei*  to  GiusDrroiB.  —  Property  held 

under  a  fraudulent  conveyance  can  be  uncovered  by  the  grantor's 
creditor  and  payment  of  the  debt  enforced  out  of  it;  the  debt  hav- 
ing been  established  against  the  grantor,  his  estate,  or  personal  rep- 
resentative.    (First  Nat.  Bank  v.  McDonough,  223.) 

2.  Feaudulent  Conveyances  —  Suit  for  Debt  and  to  Set  Aside  Con- 

veyance— Failuee  to  Establish  Status  as  C&editor — Statute. — 
Though  a  creditor,  under  Civil  Code  of  1913,  paragraphs  425,  548, 
in  one  action  may  sue  to  recover  his  debt  and  to  set  asid^  the 
debtor's  fraudulent  conveyance,  unless  he  establishes  or  has  estab- 
lished the  debt  and  his  status  as  creditor,  his  attack  upon  the  al- 
leged fraudulent  conveyance  must  necessarily  fail,  the  establish- 
ment of  the  legal  demand  in  the  action  being  a  condition  precedent 
to  the  granting  of  equitable  relief,  though  not  a  condition  precedent 
to  the  bringing  of  such  an  action.  (First  Nat.  Bank  v.  McDonough, 
223.) 

3.  Fraudulent  Conveyances — Sxht  on  Debt  and  to  Set  Aside  Con- 

veyances— Judgment  fob  Executrix — Effect. — Where  decedent's 
alleged  creditor,  under  Civil  Code  of  191S,  paragraphs  425,  548, 
sued  decedent's  executrix  as  such  and  as  his  alleged  fraudulent 
grantee,  in  one  action  to  recover  the  debt  and  set  aside  the  convey- 
ance, but  the  trial  court  gave  judgment  for  the  executrix  as  to  the 
debt,  judgment  necessarily  went  in  her  favor  individually  as  alleged 
fraudulent  grantee;  the  creditor  having  failed  to  establish  his 
status  as  such.     (First  Nat.  Bank  v.  McDonough,  223.) 

4.  Fraudulent  Conveyances — Validity  Between  Parties. — A  convey- 

ance fraudulent  as  to  creditors  is  good  as  between  the  parties,  bind- 
ing upon  the  grantor's  heirs  and  devisees,  being  no  part  of  his 
estate  under  the  statutes  of  descent  and  ddstribution  (First  Nat. 
Bank  v.  McDonough,  223.) 
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HOMICIDE. 

1.  Homicide — Appeaii — Harmless  EbBOB  —  Misdirection. — ^Where  the 

jury's  verdict  finding  a  defendant  guilty  of  murder  in  the  second 
degree  is  fuUy  supported  by  the  facts  and  the  law,  misdirection  in 
charging  the  jury  that  he  might  be  found  guilty  of  the  highest  de- 
gree of  homicide  was  harmless  to  such  defendant.  (Wiley  et  al.  t. 
State,  346.) 

2.  HoMioiDiE — Evidence — Dying  Declarations. — Statements  made  bj 

deceased  immediately  before  death,  although  in  response  to  ques- 
tions, and  even  in  reply  to  leading  questions,  may  be  admissible  aa 
dying  declarations.     (Sparks  v.  State,  455.) 

3.  Homicide— Evidence — 'Dying  Declarations." — ^Where  deceased  had 

received  five  bullet  wounds  through  the  body,  and  physicians  told 
him  that  he  was  about  to  die,  advised  him  to  make  his  will,  and  gave 
him  morphine  to  ease  his  pain,  statements  then  made  by  him  while 
his  mind  was  clear  and  rational  as  to  the  cause  of  his  death  were 
admissible  as  dying  declarations;  he  having  died  a  few  minutes 
thereafter.     (Sparks  v.  State,  455.) 

4.  Homicide — Evidence— Malice— Bemoteness  of  Previous  Threats. 

In  a  prosecution  for  murder,  threats  made  by  defendant  against  de- 
ceased previous  to  crime,  are  admissible  to  show  malice;  the  remote- 
ness in  time  of  the  threats  not  affecting  the  admissibility  of  such 
evidence,  but  its  weight  only.     (Sparks  v.  State,  455.) 

5.  Homicide — Evidence — ^Previous  Controversy. — In  murder  trial,  de- 

fense being  controversy  with  deceased  necessitating  killing  in  self- 
defense,  evidence  by  the  state  as  to  what  accused  did  when  his  cattle 
were  driven  from  deceased's  field,  which  accused  claimed  was  the 
cause  of  deceased's  rage  toward  him,  was  relevant  as  tending  to 
establish  the  relations  between  the  parties  and  the  state  of  their 
minds  toward  each  other  at  the  time  of  the  killing.  (Sheek  v.  State, 
500.) 

6.  Homicide — Excusable  Homicide— ^Statute. — Homicide,  though  ex- 

cusable under  certain  circumstances  by  Penal  Code  of  1913,  sections 
178-180,  is  never  excusable  where  the  person  who  commits  it  was  at 
the  time  violating  some  law.     (Wiley  et  aL  v.  State,  34G.) 

7.  Homicide— Felonious  Homicide— Killing  in  Endeavoring  to  Er- 

pect  False  Imprisonment. — A  peace  officer  who  killed  by  shooting 
a  person  whom  he  was  endeavoring  to  arrest  illegally  by  violence 
was  guilty  of  felonious  homicide.     (Wiley  et  al.  v.  State,  346.) 

8.  Homiods — ^Indictment  and  Information — Description  op  Wounds 

Causing  Death — Sufficiency. — An  indictment  or  information  for 
murder  is  not  bad  because  it  fails  to  describe  the  wounds  causing 
death.     (Azbill  v.  State,  499.) 

9.  Homicide— Indictment  and  Information — Means  or  Instrument 

Emfloyed  —  Sufficiency  of  Allegations. — An  indictment  or  in- 
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formation  for  murder  is  not  bad  in  failing  to  describe  the  means 
employed  to  effect  death.     (Azbill  v.  State,  499.) 

10.  Homicide  —  Killing  by  Peace  Officer  —  Liability  op  Fellow* 

OFFICER. — Where  peace  officers  were  pursuing  an  automobile  with- 
out warrant  under  the  unjustifiable  suspicion  that  the  occupants  had 
committed  felony,  and  one  shot  at  the  car  and  killed  an  occupant, 
thus  committing  murder  in  the  second  degree,  and  the  others,  with- 
out intention  to  take  life,  shot  merely  at  a  tire  or  at  the  car  to 
0top  it,  they  could  not  be  charged  with  the  killing  committed  by 
their  fellow-officer,  the  fatal  shot  having  been  his  act  alone,  and 
not  having  been  aided  or  abetted  by  the  others,  such  others  being 
amenable  for  the  result  of  their  own  acts  only  as  the  officer  who 
did  the  killing  waa  amenable  for  the  result  of  his.  (Wiley  et  al.  ▼. 
State,  846.) 

11.  flOMiciDE--"MANSLAuoHTEE"— 'Voluntary  Manslauohter"— "In- 

voluntary Manslaughter''  —  Statdtb.  —  By  Penal  Code  of  1913, 
section  175,  manslaughter  is  the  unlawful  killing  of  a  human  being 
without  malice,  and  is  voluntary  when  committed  on  sudden  quarrel 
or  heat  of  passion,  involuntary  if  perpetrated  in  commission  of  un- 
lawful act  not  amounting  to  felony,  or  a  lawful  act  which  might 
produce  death  in  an  unlawful  manner,  or  without  due  caution  and 
circumspection.     (Wiley  et  al.  v.  State,  345.) 

12.  Homicide — "Murder" — "Murder  in  First  Degree." — ^*'Murder  in 

Second  Degree"  —  Statute.  —  Murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought  and  by  Penal  Code  of  1913, 
section  172,  is  first  degree  murder  when  perpetrated  by  poison, 
lying  in  wait,  torture,  or  any  other  kind  of  willful,  deliberate,  and 
premeditated  killing,  or  when  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  arson,  rape,  robbery,  burglary,  or  mayhem, 
and  all  other  kinds  of  murder  are  of  the  second  degree.  (Wiley 
et  al.  V.  State,  346.) 

13.  Homicide — "Murder  in  Second  Degree" — ^Killing  by  Peace  Offi- 

cer Falsely  Imprisoning. — A  peace  officer  who  shot  to  death  a  per- 
son whom  he  was  endeavoring  by  violence  unlawfully  to  arrest  with- 
out warrant,  on  suspicion  of  felony,  was  guilty  of  murder  in  the 
second  degree,  though  the  killing  was  unintentional  and  by  accident, 
since  the  killing  of  another  in  the  commission  of  a  felony,  such  as 
falsely  imprisoning  by  violence,  though  unintentional  and  by  acci- 
dent, implies  in  law  the  malice  necessary  to  constitute  the  killing 
murder  in  the  second  degree.     (Wiley  et  al.  v.  State,  346.) 

14.  Homicide — Question  for  Jury — Arrest  Without  Warrant — Eea- 

soNABLB  Cause  to  Suspect  Felony. — Where  there  is  no  dispute  as 
to  the  facts,  whether  peace  officers  had  reasonable  or  probable  cause 
to  suspect  the  commission  of  felony  by  persons  one  of  whom  they 
killed  by  firing  at  the  automobile  in  which  such  persons  rode,  was  a 
fxiXAris.— 41 
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question  o^  law  for  the  court,  in  the  prosecution  of  the  officers  for 
murder.     (Wilej  et  aL  v.  State,  346.) 

HUSBAND  AND  WIPE. 

Husband  and  Wife  —  Communitt  Pbopkrtt  —  Administration. — 
Under  Ciyil  Code  of  1901,  paragraph  2124,  pronding  that  upon  the 
dissolution  of  the  marriage  relation  by  death  all  the  common  prop- 
erty belonging  to  the  community  estate  if  the  deceased  had  a  child 
or  children  shall  go  one-half  to  the  survivor,  and  the  other  half  to 
the  child  or  children,  and  paragraph  3108,  providing  that  the  com- 
munity property  of  the  husband  and  wife  shall  be  liable  for  com- 
munity debts  contracted  by  the  husband  during  marriage,  when  the 
wife  died  title  to  the  community  property  vested  immediately  and 
absolutely  in  the  surviving  husband  and  daughter,  and  no  com- 
munity debts  appearing,  there  was  no  right  to  administer  the  com- 
munity property.     (Estate  of  Wilson,  206.) 

IMPBI80NMBNT. 

For  debt    See  Constitutional  Law,  8, 

INDICTMENT  AND  INFORMATION. 

Delay  in  filing  information.    See  Criminal  Law,  17,  18. 

Sufficiency  of  information.    See  Extortion,  6. 

Indiotmbnt  and  Information  —  Commitment  —  Suitioienct.  —  Where 
a  defendant  was  charged  with  rape,  a  commitment  reciting  that  he 
appeared  guilty  "as  charged,"  and  ordering  him  hcdd  to  answer  "the 
same,"  is  sufficient  basis  for  an  information  charging  violent  rape. 
(Quayle  v.  State,  9L) 

INJUNCTION. 

1.  Injunction— Intebtebenob  With  Bmplotebs— Fbeedom  of  Speech. 

Under  Constitution,  article  2,  section  6,  providing  that  "every  per- 
son may  freely  speak,  write,  and  publish  on  all  subjects,  being  re- 
sponsible for  the  abuse  of  that  right,"  a  court  of  equity  cannot 
restrain  members  of  a  labor  union  from  speaking,  writing,  and  pub- 
lishing on  the  subject  of  dispute  between  the  union  and  employers 
of  its  members,  although  the  members  are  unable  financially  to 
respond  in  damages  for  abuse  of  the  right.  (Truaz  v.  Biabee  Local 
No.  380,  379.) 

2.  Injunction — Intebfebence  With  Employee  —  Publication  of  Sz* 

istence  of  Stbike. — The  mere  publication  of  the  existence  of  a 
strike  by  trade  union  and  of  its  causes  in  a  thorough  manner  is  no 
ground  for  equitable  interference  on  suit  of  employer.  (Truax  v. 
Bisbee  Local  No.  8S0,  379.) 
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3.  Injunction — ^Peaceful    PiCKETiN<j.--UndeT    Civil    C6de    of    1913 

paragraph  1464,  prohibiting  courts  from  granting  restraining  orders 
to  prohibit  any  person  or  persons  ''from  attending  at  or  near  a 
house  or  place  where  any  person  resides  or  works,  or  carries  on  busi- 
ness, or  happens  to  be  for  the  purpose  of  peacefully  obtaining  or 
communicating  information,  or  of  peacefully  persuading  any  person 
to  work  or  to  abstain  from  working,  or  fr.om  ceasing  to  patronize  or 
employ  any  party  to  such  dispute,  or  from  recommending,  advising, 
or  persuading  others  by  peaceful  means  so  to  do"  peaceful  picketing, 
cannot  be  restrained.     (Truax  v.  Bisbee  Local  No.  380,  379.) 

4.  Injunction  —  Peackful  Picketing  —  Evidsnoe.  —  Evidence  held  to 

justify  court's  finding  that  defendants  were  engaged  in  "peaceful" 
picketing  about  plaintiffs'  place  of  business.  (Truax  v.  Bisbee 
Local  No.  380,  379.) 

6.  Injunction  —  Peaceful  Pickbtino  —  Question  of  Paop.-^  Under 
Civil  Code  of  1913,  paragraph  1464,  whether  picketing  is  peacefully 
carried  on  is  a  question  of  fact.  (Truax  v.  Bisbee  Local  No.  380, 
379.) 

6.  Injunction — Trespass — Plaintiff's  Bioht  to  Possession. — In  an 
action  to  enjoin  erection  of  a  building  and  the  exercise  of  other  acts 
of  ownership  of  land,  plaintiff  must  show  an  exclusive  right  to  pos- 
session.    (Cameron  v.  Bass,  246.) 

INSURANCE. 

1.  Insurance  —  Attorney's    Fees  —  Statutes. — Civil    Code   of   1913, 

paragraph  3441,  imposes  damages  and  attorney's  fees  upon  an  in- 
surance company  that  does  not  pay  a  loss  within  the  time  provided 
in  the  policy,  whether  or  not  such  failure  is  due  to  bad  faith. 
(Germania  Pire  Ins.  Co.  v.  Bally,  580.) 

2.  Insurance— Fire  Insurance— Community  Proferity. — Where  wife 

had  legal  title  to  property,  an  insurance  company  cannot  assert  that 
she  was  not  the  "sole  and  unconditional  owner  of  the  property" 
merely  because  the  property  was  bought  with  community  funds. 
(Germania  Fire  Ins.  Co.  v.  Bally,  580.) 

3.  Insurance — Fire  Insurance — Mortoageb. — Under  mortgagee  clause 

in  fire  insurance  policy  providing  that  mortgagee  shall  not  be 
affected  by  any  act  or  neglect  of  the  mortgagor  or  owner,  the  mort- 
gagee is  justified  in  assuming  that  the  insurance  company  has  satis- 
fied itself  that  the  policy  is  valid,  and  that  the  insurance  contract  has 
followed  the  title  to  the  property,  and  has  been  properly  assigned 
previous  to  the  insertion  of  such  mortgagee  clause.  (Germania  Fire 
Ins.  Co.  V.  Bally,  580.) 

4.  Insurance — Fire  Insurance — Mortgagees. — Under  mortgagee  clause 

in  a  fire  policy,  providing  that  mortgagee  is  not  affected  by  any  act 
or  neglect  of  mortgagor  or  owner,  the  mortgagee  need  not  prorate, 
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where  owner  without  his  knowledge  or  eonsent  obtains  additional 
insurance,  notwithstanding  that  the  mortgagee  clause  contains  a 
provision  providing  that  the  lose  shall  be  prorated  where  additional 
insurance  is  taken  out.     (Germania  Fire  Ins.  Go.  t.  Bally,  580.) 

5.  Insurance  —  Fms  Insuiulnce  —  Proof  of  Loss  —  Mortgagee.  —  A 
mortgagee  under  a  fire  policy  is  not  required  to  furnish  proof  of  loss, 
and  failure  by  owner- to  do  so  does  not  affect  his  interest.  (Ger- 
mania Fire  Ins.  Go.  v.  Bally,  580.) 
6.  Insurance — ^Policy— Construction. — Any  doubtful  terms  in  an  in- 
surance policy  susceptible  of  more  than  one  meaning  are  always  con- 
strued most  favorably  to  insured.  (Germania  Fire  Ins.  Co.  ▼. 
Bally,  580.) 

INTEBPLEADER. 

iNTi  .rl.EADER — BiGHT  TO  MAINTAIN   COMPLAINT — CONTROVERSY  AS  TO 

Ownership  of  Funds  in  Bank. — ^Where  a  town  deposited  money  as 
a  checking  account  with  a  bank,  and  such  fund  was  claimed  by  the 
trustee  of  the  town  by  virtue  of  an  alleged  disincorporation  order  of 
the  board  of  supervisors  of  the  county  purporting  to  have  appointed 
the  trustee  as  such,  but  the  town  refused  to  recognize  the  validity  of 
the  order  of  the  board,  maintaining  it  was  void  by  reason  of  illegal- 
ity in  its  procurement,  the  bank  could  maintain  complaint  in  inter- 
pleader against  the  town  and  its  claimed  trustee  to  determine  the 
ownership  of  the  fund.     (Kenney  v.  Bank  of  Miami,  338.) 

INTOXICATING  LIQUOBS. 

1.  Intoxicating  Liquors — Criminal  Prosecution — ^Admissibility  of 

Evidence. — In  a  prosecution  for  introducing  liquors  into  the  state, 
where  the  sole  defense  was  that  accused  received  it  within  the  state, 
labels  and  internal  revenue  stamps  showing  the  liquor  was  whiskey 
and  time  and  place  of  bottling  are  inadmissible.  (Murray  v.  State, 
49.) 

2.  Intoxicating  Liquors — Criminal  Prosecution — Instructions. — In 

a  prosecution  for  bringing  intoxicating  liquors  into  the  state,  evi- 
dence that  accused,  when  arrested  while  driving  from  the  state  line 
with  intoxicating  liquors,  stated  that  it  cost  him  an  additional 
amount  fo  have  such  liquors  brought  and  delivered  to  him  within  the 
state,  warrants  an  instruction  that  persons  aiding,  etc.,  in  the  in* 
troduction  of  liquor  into  the  state  are  guilty  as  principals.  (Mur- 
ray V.  State,  49.) 
8.  Intoxicating  Liquors  —  Criminal  Prosecution  —  Sufficienct  of 
Evidence. — In  a  prosecution  for  introducing  intoxicating  liquor  into 
the  state,  evidence  suf&cient  to  sustain  conviction  of  one  defendant 
does  not  sustain  a  conviction  of  his  companion,  who  was  not  shown 
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to  have  been  interested  either  in  the  liquor,  its  purehasOy  or  in  the 
automobile  used  to  convej  it.     (Murray  v.  State,  4d.) 

4.  Intoxicatino  Liquoes — Evidence  —  Sufpiciency. — In  a  proseeution 

for  the  illegal  sale  of  intoxicating  liquors  by  an  employee  of  the  de* 
fendant,  evidence  held  to  support  a  verdiet  of  guilty.  (Elliott  v. 
State,  1.) 

5.  Intoxicatino   Liquobs — Illeoaii   Sale— Evidbnoe— Admissibility. 

In  a  prosecution  for  illegal  sale  of  intoxicating  liquor,  testimony 
that  on  the  day  following  the  alleged  sale  accused  had  in  his  pos- 
session liquor  of  the  same  kind  and  in  similar  containers,  was  ad- 
missible.    (Porras  v.  State,  1<3>I.) 

6.  Intoxicating   Liquobs — iLLsaAii   Sale — Joint   Sale — Evidbnce. — 

Evidence  on  prosecation  for  sale  in  violation  of  prohibition,  held 
sufficient  to  connect  a  defendant  with  sale  made  by  the  other,  as 
jointly  conducting  with  him  the  business.  (Elliott  et  aL  v.  State, 
12.) 

7.  Intoxicating  Liquobs — Illegal  Sale — Questions  fob  Juby.— Evi- 

dence held  to  present  a  jury  question  whether  accused  made  illegal 
sales  of  intoxicating  liquors.     (Porras  v.  State,  131.) 

8.  Intoxicating   Liquobs  —  Impobtation    into   State  —  Eyidencb  — 

Sufficiency. — ^In  a  prosecution  for  illegal  transportation  of  whisky 
over  state  line,  evidence  held  sufficient  to  justify  jury  in  drawing  in- 
ference that  accused  advised  and  encouraged  the  unlawful  introduc- 
tion.    (Marshall  v.  State,  44.) 

9.  Intoxicating  Liquobs — Intboduction  into  State  —  Instbuotions. 

Where  one,  tried  for  the  offense  of  introducing  intoxicating  liquora 
into  the  state  under  the  first  constitutional  prohibition  amendment, 
denied  having  introduced  any  liquor  at  all,  the  court  properly  in- 
structed that  an  affirmative  defense  as  to  what  the  liquor  was  to  be 
used  for  was  not  an  element  in  the  case.     (Stover  v.  State,  308.) 

10.  Intoxicating  Liquobs  —  Intboducing  Liquobs  into  State — Aiding 

AND  Abetting — "Pbincipal." — ^Under  the  first  constitutional  amend- 
ment, prohibiting  the  introduction  of  intoxicating  liquors  into  the 
state,  one  who  requested  another  to  bring  liquor  into  the  state  was 
punishable  as  a  principal,  although  he  purchased  it  from  such  per- 
son within  the  state,  under  Penal  Code  of  1913,  section  27,  relating 
to  parties  to  crimes.     (Stover  v.  State,  308.) 

11.  Intoxicating  Liquobs  —  Offenses  —  Gbiminal  Intent  ob  GmLir 

Knowledge. — Under  Constitution,  article  23,  forbidding  the  sale  of 
intoxicating  liquors  of  any  kind,  the  defendant's  good  faith  in  think- 
ing that  he  might  sell  the  essence  of  Jamaica  ginger  was  no  defense, 
as  criminal  intent  or  guilty  knowledge  is  not  a  necessary  element  of 
the  offense.     (Cooper  v.  State,  486.) 

12.  Intoxicating  Liquobs — Offenses — Evidence — ^United  States  Li- 
cense.— In  a  prosecution  for  selling  whiskey  in  violation  of  the  pro- 
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hibition  amendment,  evidence  that  defendant  had  been  granted  a 
license  by  the  United  States  to  retail  intoxicating  liquor  was  admis- 
sible, as  the  acquisition  or  possession  of  instruments,  or  other  means 
of  doing  an  act,  is  always  a  relevant  inquiry.     (Birch  v.  State,  366.) 

13.  Intoxicating   Liquors— -Optenses—Pbeuminaey    Examination. — 

In  prosecution  for  disposing  of  intoxicating  liquor,  a  preliminary  ex- 
amination before  a  committing  magistrate  is  unnecessary.  (Birch 
V.  State,  366.) 

14.  Intoxicating  Liquobs  —  Ofpensbs  —  Question  for  Jury.  —  In  a 
prosecution  under  Oonstitution,  article  23,  forbidding  the  sale  of  in- 
toxicating liquors,  held  on  the  evidence,  that  the  intoxicating  quality 
of  the  Jamaica  ginger  sold  by  defendant  was  for  the  jury.  (Cooper 
V.  State,  496.) 

16.  Intoxicating  Liquors— Offenses — Sufficiency  of  Evidence. — In 
a  prosecution  for  the  violation  of  the  prohibition  amendment  for 
the  sale  of  whiskey,  held  that  there  was  substantial  evidence  in  the 
record  to  support  a  conviction.     (Duff  v.  State,  361.) 

16.  Intoxicating  Liquors — ^"Permit." — ^To  "permit"  the  unlawful  use  of 

intoxicating  liquors  by  the  proprietor  of  a  business  implies  his 
knowledge  and  consent  and  acquiescence.     (Elliott  v.  State,  1.) 

17.  Intoxicating  Liquors — Principals — Statute. — The  proprietor  of  a 

soft  drink  place  was  not  liable  for  the  unlawful  sale  of  intoxicating 
liquors  by  his  employee,  although  committed  in  his  place  of  busi- 
ness, unless  such  unlawful  act  was  directed,  or  knowingly  assented 
to,  acquiesced  in,  or  permitted  by  the  employer.  (Elliott  v.  State, 
1.) 

18.  Intoxicating  Liquors — Prohibition — Amount  of  Axcohol.— Beer, 

though  not  containing  sufficient  alcohol  to  require  an  internal 
revenue  license  for  its  sale,  may  be  intoxicating  within  the  prohibi- 
tion amendment.     (Elliott  et  al.  v.  State,  12.) 

19.  Intoxicating  Liquors— Prosecutions — Intent. — Where  defendant, 

prosecuted  for  selling  intoxicating  liquors,  knew  that  he  was  selling 
the  identical  cider  in  question,  made  a  price  therefor,  and  received 
payment  accordingly,  and  caused  the  identical  cider  to  be  delivered, 
he  cannot  claim  that  he  did  not  know  that  such  liquor  was  intoxicat- 
ing under  Penal  Code  of  1913,  section  24,  subdivision  4,  excepting 
from  punishment  persons  who  committed  the  act  or  made  the  omis- 
sion charged  under  an  ignorance  or  mistake  of  fact  disproving  crim- 
inal intent.     (Hill  et  al.  v.  State,  78.) 

20.  Intoxicating  Liquors — Sales — Persons  Liable. — In  a  proeocution 

for  selling  intoxicating  liquors  brought  against  the  president  of  a 
corporation  and  its  manager,  where  the  president  actually  sold  the 
liquor  and  the  manager,  although  not  present  at  the  sale,  prepared 
the  invoice  therefor  in  the  usual  course  of  business  on  information 
received  from  the  buyer,  and  left  the  invoice  on  the  desk  of  the 
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shipping  clerk  for  his  attention,  such  acts  did  not  constitute  advis- 
ing or  encouraging  the  commission  of  the  offense  within  Penal  Code 
of  1913,  section  27.     (Hill  et  aL  v.  State,  78.) 

21.  Intoxicating  Liguoas  —  Sufpicienct  of  Bvii>ence  —  Introduction 

INTO  State. — Such  evidence  sustains  a  eonyietion  for  unlawfully  in- 
troducing liquors  in  the  state.     (Murraj  v.  State,  49.) 

22.  Intoxicating  Liquobs  —  Unlawful  Salb  —  Constitutional  Provi- 

sion.— Constitution,  article  23,  forbidding  the  sale  and  distribution 
of  intoxicating  liquors  of  any  kind  to  anj  person  in  the  state,  con- 
taining no  exception  as  to  that  prescribed  or  sold  for  medicinal  pur- 
poses, is  not  a  regulatory  provision,  but  one  of  suppression,  and  does 
not  permit  the  sale  of  a  compound  of  ardent  spirits  with  other  in- 
gredients labeled  Jamaica  ginger  and  sometimes  used  for  medicinal 
purposes.     (Cooper  v.  State,  486.) 

23.  Intoxicating  LiguoBs — ^Violation  of  Pbohibition — Good  Faith. — 

It  is  no  defense  to  sale  in  violation  of  prohibition  that  defendants 
relied  on  a  guaranty  of  the  brewers  that  the  beer  was  nonintoxicat- 
ing  and  investigation  showing  it  did  not  contain  enough  alcohol  to 
require  an  internal  revenue  license.     (Elliott  et  aL  v.  State,  12.) 

JUDGMENT. 

On  consolidation  of  cases.     See  Action,  2. 

1.  Judgment-— Conclusiveness — ^Law  of  Case. — Where  the  trial  court 
had  jurisdiction  of  the  parties  and  the  subject  matter  of  the  action, 
its  judgment,  right  or  wrong,  is  the  law  of  the  case  until  set  aside. 
(First  Nat.  Bank  v.  McDonough,  223.) 

2.  Judgment — Evidence — Suspicion. — No  court  can  render  a  judgment 
on  suspicion.  (Hunt  v.  Campbell,  254.) 
3.  Judgment — Bes  Judicata. — ^Where  a  mortgagor  commenced  and  dia- 
missed  actions  to  restrain  a  sale  of  sheep,  to  replevy  the  sheep  from 
the  purchaser,  and  to  recover  damages  for  conversion  of  the  prop- 
erty, she  was  not  estopped  by  such  judgments  to  bring  action  for 
an  accounting  for  a  surplus;  all  of  such  actions  being  ill-advised. 
(Navajo- Apache  Bank  etc.  Co.  v.  Besmont,  335.) 

4.  Judgment — Setting   Aside  Defaui/p  Decrees — Constructive  Ser- 

vice.—Under  Civil  Code  of  1913,  paragraph  600,  the  trial  court, 
within  6  months,  and  under  paragraphs  592-595  within  one  year, 
after  rendition  of  default  judgment  based  on  service  by  publication, 
may,  for  good  cause  shown,  set  aside  the  judgment,  and  facts  show- 
ing fraud  and  bad  faith  on  part  of  plaintiflP  who  brought  second  suit 
in  another  county  to  avoid  contesting  one  still  pending,  show  good 
cause.     (Crock  v.  Crook,  448.) 

5.  Judgment— Setting  Aside— Orounds— "Good  Cause."— Under  Civil 

Code  of  1913,  paragraph  592,  providing  that  where  served  by  publi- 
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cation  a  defendant  can  ha^e  a  new  trial  for  ''good  cause"  shown, 
the  onlj  question  before  the  court,  where  the  correct  procedure  has 
been  followed,  is  whether  an  answer  supported  by  affidavits  states  a 
good  defense.     (Loekwood  t.  Lockwood,  215.) 

6.  Judgment  —  Statk  G6ubts  —  Oonolusiveness  —  Unitsd  States. — 
A  decision  of  a  state  court  that  plaintiff  is  entitled  to  exclusive 
possession  of  a  mining  claim  is  not  binding  on  the  government  if 
not  a  party  thereto,  and  the  land  department  can  declare  the  land 
nonmineral,  and  defeat  the  location.     (Cameron  v.  Bass,  246i.) 

JURY. 

1.  JUKY  —  iMPABTiALirr  —  DiSGREnoN  ow  Tbial  Ooubt.  —  Whether  the 
existence  of  a  state  of  mind  on  the  part  of  a  juror  is  such  as  will 
prevent  him  from  acting  with  impartiality  is  ordinarily  a  matter 
which  must  be  left  largely  to  the  wise  discretion  of  the  trial  court. 
(Priestly  v.  State,  371.) 

8.  JtJBT — Selection — Duty  or  CotiBT. — It  is  the  duty  of  the  trial  judge 
to  see  that  an  unbiased,  unprejudiced,  and  impartial  jury  is  selected 
in  every  ease.     (Priestly  v.  State,  371.) 

JUSTICES  OF  THE  PEACE. 
Jurisdiction  of.    See  Criminal  Law,  42. 

LANDLOED  AND  TENANT. 

1.  Lanslobo  and  Tenant— Actions  iob  Possession— Paxtibs.— Where 

plaintiff  leased  a  building,  but  did  not  acquire  possession,  persons 
who  acquired  possession  under  leases  executed  subsequent  to  plain- 
tiff's lease  and  after  his  commencement  of  action  against  the  land- 
lord for  possession  were  proper,  if  not  necessary,  parties  defendant, 
since  they  each  took  with  notice  of,  and  without  prejudice  lo,  plain- 
tiff's rights  under  Civil  Code  of  1913,  paragraph  1635.  (Qenardioi 
et  al.  V.  Kline,  558.) 

2.  Landlord  and  Tenant  —  Actions  for  Possession  —  Pleading. — 

Where  plaintiff  leased  a  building  from  defendant  for  a  term  of 
years,  possession  to  be  granted  on  a  certain  date,  and  was  given 
only  part  possession  because  defendant  leased  parts  of  the  building 
to  other  persons,  plaintiff  had  a  cause  of  action  to  recover  possession 
under  Civil  Code  of  1913,  paragraphs  1628,  1631,  as  to  actions 
to  regain  possession  of  real  property,  which  provide  for  a  statutory 
action  in  the  nature  of  ejectment.  (Genardini  et  al.  v.  Kline,  558.) 
8.  Landlord  and  Tenant — ^Lease — Actions  tor  Bent — ^Joint  Liabilitt 
OF  Assignee  and  Lessee.— Where  there  is  a  joint  liability  of  lessee 
and  his  assignee  for  the  payment  of  rent  under  covenant  of  the  lease, 
the  lessor  may  pursue  his  remedy  against  both  at  the  same  time. 
(McKee's  Cash  Store  v.  Otero,  418.) 


Digitized  by  LjOOQIC 


Limitation  of  Actions.  649 

EANDLORD  AND  TENANT  (Continued). 

4.  Landlord  and  Tenant  —  Lkass  —  AssiaNinsNT  —  Ijabilitt  op  As- 
signee won  Bent. — The  liability  of  the  aesi^ee  of  a  lease  is  based 
upon  the  leasehold  interest,  and  attaches  by  privity  of  estate,  and 
eontinues  not  only  during  actual  possession  of  premises,  but  until 
termination  or  reassignment  of  lease.  (MeKee's  Cash  Store  y.  Otero, 
418.) 

6.  I»ANi>LOBD  AND  TENANT  —  LEASES  —  OoNSTBUOTiON.  —  Such  clauso  ex- 
presses no  agreement  whatever,  and  bj  it  the  lessee  renounced  no 
rights.     (Genardini  et  al.  v.  Kline,  558.) 

6.  Landlord  and  Tenant — ^Liabilitt  of  Lessee  fob  Payment  of  Bent 

^— Assignment. — Where  lessee  contracts  individually  and  assigns 
the  lease  to  a  corporation,  the  liability  of  lessee  for  payment  of  rent 
rested  on  privity  of  contract  which  did  not  terminate  on  the  assign- 
ment of  lease  which  merely  tetminated  the  privity  of  estate,  and  it 
matters  not  that  lessor  accepted  assignee  and  eoUected  rent  from  it. 
(McKee's  Cash  Store  v.  Otero,  418.) 

7.  Landlord  and  Tenant— Bights  as  Betvtken  Tenants — Oonstbuo- 

TiVE  Notice. — If  plaintiff  leased  a  building  and  recorded  the  lease, 
and  thereafter  defendants  entered  into  possession  under  subsequent 
leases,  the  recording  of  the  lease  charged  all  persons  with  notice 
thereof  under  Civil  Code  of  1913,  paragraph  2084,  and  defendants 
took  subject  to  plaintiff's  rights.     (Genardini  et  al.  v.  Kline,  558.) 

8.  Landlord  and  Tenant — Bights  in  Property. — Granting  a  lease  and 

accepting  payment  of  rent  pursuant  thereto  creates  relation  of  land- 
lord and  tenant  and  vests  a  present  leasehold  in  the  tenant  and  a 
remainder  in  landlord  and  gives  the  tenant  the  exclusive  right  to 
possession  of  the  property.     ((Genardini  et  al.  v.  "Kline,  558.) 

9.  Landlord  and  Tenant  —  Unexpired  Leases  —  Effect. — If  plaintiff 

leased  a  building  to  begin  on  a  certain  date,  and  there  were  un- 
expired leases  at  such  date,  plaintiff's  right  to  possession  did  not 
accrue  until  the  leases  expired.     (Genardini  et  al.  v.  Kline,  558.) 

LIMITATION  OF  ACTIONS. 

1.  Limitation  of  Actions  —  Bonds  —  Trusts. — ^Where  on  releasing  an 

injunction,  restraining  sale  of  sheep  by  mortgagee,  the  court  re- 
quired a  bond  of  the  mortgagee,  the  fact  that  limitation  has  run  on 
the  bond  does  not  avail  the  mortgagee  in  an  action  for  an  account- 
ing as  to  a  surplus,  because  a  surplus  in  the  hands  of  a  mortgagee, 
being  held  in  trust,  is  the  possession  of  the  mortgagor.  (Navajo- 
Apache  Bank  etc.  Co.  v.  Desmont,  335.) 

2.  Limitation  of  Actions — Statute  of  Limitations — Fraud  or  Mis- 

take.— Where  a  father,  by  the  exercise  of  duress,  procured  convey- 
ance from  his  son  of  the  latter's  share  in  his  deceased  mother's 
estate,  and  thereafter,  as  early  as  October  19,  1912,  the  son  de- 
manded his  share,  with  full  knowledge  of  his  rights,  and  was  met 
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with  a  refuflal)  the  father  putting  him  out  of  the  house,  the  son's 
action  to  cancel  the  deed  for  duress  was  barred  when  commenced 
March  27,  1916,  by  Civil  Code  of  1913,  paragraph  711,  subdivision 
3,  providing  that  action  for  relief  on  the  ground  of  fraud  or  mis- 
take must  be  commenced  within  three  years  after  the  cause  of  action 
accrued,  since  the  son's  cause  of  action  accrued  when  he  left  his 
father's  house,  escaping  from  his  duress,  with  knowledge  of  his 
rights.     (Duraso  v.  Duraso,  571.) 

MALICIOUS  PROSECUTION. 

1.  Malicious  Prosecution — "Malice." — Malice  in  law  may  be  defined 

as  a  wrongful  act  done  intentionally  without  just  cause  or  excuse, 
and  it  may  exist  along  with  malice  in  fact  or  where  there  is  an  en- 
tire absence  of  true  malice.     (Oriswold  v.  Home,  56.) 

2.  Maucious  Pbosecution — Malice — ^Instructions. — In  an  action  for 

malicious  prosecution,  an  instruction  that  the  jury  might  infer 
malice  from  want  of  probable  cause  was  erroneous  as  authorizing 
the  jury  to  find  malice  from  want  of  probable  cause  alone.  (Gris- 
wold  V.  Home,  56.) 

MANDAMUS. 

1.  Mandamus  —  AonoN  of  County  Supebvisobs  —  Oountt  Funds. — ^In 

the  absence  of  any  law  requiring  the  board  of  supervisors  of  any 
county  to  transfer  from  the  road  fund  to  the  general  fund  of  the 
county  the  amount  paid  out  for  advertising  the  sale  of  the  road 
bonds,  the  court  would  not,  by  mandarmut  or  otherwise,  control  the 
fiscal  orders  of  the  board  so  as  to  keep  the  different  funds  of  the 
county  intact  for  the  specific  uses  intended  by  law,  in  view  of  the 
board's  legal  authority  to  dispose  of  the  money  for  the  specific  pur- 
poses for  which  they  are  raised.  (Maxey  v.  Board  of  Supervisors, 
488.) 

2.  Mandamus  —  Compelling    Canvass   of   Election   Returns.  —  The 

board  of  county  supervisors,  which  is  required  to  canvass  returns  of 
an  election  may,  by  mandamus^  be  compelled  to  canvass  the  returns, 
where  it  failed  to  perform  its  duty  as  required  by  law.  (Hunt  v. 
Campbell,  254.) 

3.  Mandamus— Refusal  to  Set  Case  for  Trial — ^Rights  of  Litigants. 

Mandamus  will  issue  where  a  judge  refuses  to  set  a  cause  for  trial, 
because,  in  his  opinion,  there  may  be  another  cause  pending  on  ap- 
peal which  involves  the  same  issues,  as  litigants  are  entitled  to  have 
.their  causes  orderly  determined  and  with  reasonable  expedition. 
(Dey  V.  "McAlister,  306.) 

4.  Mandamus — When  Issued. — The  function  of  a  writ  of  mandate  is  to 

compel  the  performance  of  an  act  which  the  law  especially  enjoins 
as  a  duty  resulting  from  an  oflSce,  trust,  or  station,  and  issues  when 
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the  partj  has  no  other  legal  remedy,  and  the  dutj  of  which  per- 
formance is  songht  ia  clear  and  indisputable.  (Dej  ▼.  McAlister, 
306.) 

MASTER  AND  SEBVANT. 

1.  Master  and  Skbvant— Causing  Employiss  to  Quit  Sbbvick. — 

Where  no  contract  existed  requiring  members  of  defendant  union  in 
plaintiffs'  service  to  continue  work,  defendant  union  violated  no  right 
of  plaintiffs'  by  causing  such  members  to  quit  their  employment. 
'(Truax  v.  Bisbee  Local  No.  380,  379.) 

2.  Master  and  Servant — Employers'  Liability  Act — Assumption  op 
Bisk. — If  the  master  in  accordance  with  Civil  Code  of  1913,  section 
3157,  warns  the  employees  of  the  dangers  of  their  employment,  the 
employer  may  defend  on  the  grounds  of  assumption  of  risk  and 
contributory  negligence.  (Inspiration  Cons.  Copper  Co.  v.  Mendes, 
151.) 

3.  Master  and  Servant — Employers'  Liabiltpy  Law — Constitution- 

ality.— The  employerrs*  liability  law  (Civ.  Code  1913,  pars.  3153- 
3162)  is  a  valid  enactment  within  the  police  power  of  the  state. 
(Superior  &  Pittsburg  Copper  Co.  v.  Davidovitch,  402.) 

4.  Master  and  Servant — Employers'  Liabiuty   Agt — Defenses. — 

Since  the  Employers'  Liability  Act  provides  that  nothing  less  than  the 
sole  negligence  of  the  employee  injured  will  bar  an  action  for  dam- 
ages, an  answer,  scrtting  up  plaintiff's  contributory  negligence  as  a 
complete  and  not  a  partial  bar,  constitutes  no  defense.  (Superior 
&  Pittsburg  Copper  Co.  v.  Tomich,  182.) 

5.  Master  and  Servant— Employers'  Liability  Act— Limitation  op 

Liability. — In  view  of  Constitution,  article  IS,  section  5,  providing 
that  the  amount  recovered  shall  not  be  subject  to  any  statutory 
limitation,  and  article  2,  section  31,  providing  that  no  law  shall  be 
enacted  limiting  the  amount  of  damages  to  be  recovered  for  causing 
the  death  or  injury  of  any  person.  Civil  Code  of  1913,  title  14, 
chapter  &,  making  the  employer  liable  for  all  injuries  to  employees 
without  the  fault  of  employees  and  regardless  of  the  employer's 
fault,  is  not  invalid  for  failure  to  limit  the  amount  which  may  be 
recovered.     (Inspiration  Cons.  Copper  Co.  v.  Mendez,  151.) 

6.  Master  and  Servant — Employers'  Liability  Act — Bioht  or  Ac- 

tion—  Concession  op  Injury. — Where  an  employer,  sued  for  in- 
juries under  the  employers'  liability  law,  concedes  that  the  servant 
was  injured  by  an  accident  in  a  slight  measure  at  least,  the  ser- 
vant is  entitled  to  recover  damages  for  whatever  injury  he  actually 
suffered.     (Superior  &  Pittsburg  Copper  Co.  v.  Davidovitch,  402.) 

7.  Master  and  Servant— Employers'  Liability  Act— Validity. — ^Em- 

ployers' Liability  Act  is  not  invalid  as  violating  Constitution,  article 
18,  section  7,  commanding  the  legislature  to  enact  an  employers' 
liability  law,  but  limiting  liability  to  all  cases  in  which  death  or  in- 
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jury  shall  not  have  been  caused  by  the  negligence  of  the  employee 
killed  or  injured,  the  statute  by  its  terms  allowing  an  apportionment 
of  damages  where  the  injured  employee  has  been  guilty  of  con- 
tributory negligence.  (Superior  &  Pittsburg  Copper  Co.  y.  Tomich, 
182.) 

8.  Master  and  Sebyant — Injuries  to  Seryant— Workioen's  Coicfxn- 

SATioN  Acts — Construction. — In  view  of  Civil  Code  of  1913,  sec- 
tion 3147,  providing  that  employment  in  all  underground  mines, 
underground  workings,  open  cut  workings,  open  pit  workings,  .in  or 
about,  and  in  connection  with,  the  operation  of  smelters,  reduction 
works,  stamp-mills,  concentrating-mills,  chlorination  processes,  cjran- 
ide  processes,  cement  works,  rolling-mills,  rod-mills  and  at  coke 
ovens  and  blast  furnaces,  is  hereby  declared  to  be  injurious  to 
health  and  dangerous  to  life  and  limb,  laws  enacted  which  reason- 
ably regulate  the  employments  enumerated  are  within  the  police 
powers  of  the  state.     (Inspiration  Cons.  Copper  Co.  v.  Mendez,  151.) 

9.  Master  ani>  Servant — Injuries  to  Servant — ^Assuicption  of  Bisk. 

In  view  of  Civil  Code  of  1913,  section  3147,  the  employee  can  as- 
sume only  such  risks  and  dangers  as  are  not  inherent  in  the  occupa- 
tion.    (Inspiration  Cons.  Copper  Co.  v.  Mendez,  151.) 

10.  Master  and  Servant — Interference  With  Eicployersw — ^Plaintiffs, 

employers,  had  the  legal  right  to  conduct  their  business  in  their  own 
way,  and  any  attempt  to  interfere  therewith  violated  a  legal  right. 
(Truaz  v.  Bisbee  Local  No.  380,  379.) 

11.  Master  and  Servant  —  Interference  With  Emfloters. — An  ap- 

peal, by  one  deeming  himself  injured  by  the  system  adopted  by 
employers  in  conducting  their  business,  to  his  friends  and  to  mem- 
bers of  and  sympathizers  with  a  union  to  which  he  belongs,  request- 
ing such  persons  to  cease  dealing  with  the  employers,  cannot  fairly 
be  termed  an  interference  with  the  methods  adopted  by  the  em- 
ployers for  conducting  their  business.  (Truax  v.  Bisbee  Local 
No.  380,  379.) 
jfiL  Master  and  Servant— Payment  of  Wages — Criminal  Offenses — 
Statutes — Validity. — Where  an  employee  quit  work  and  gave  due 
notice  on  September  23d,  the  employer's  faUure  to  pay  his  wages 
until  October  5th,  its  regular  pay  day,  without  excuse  offered,  con- 
stituted a  violation  of  Penal  Code  of  1913,  section  705,  requiring 
payment  of  wages  at  once.     (Arizona  Power  Co.  v.  State,  114.) 

MINES  AND  MINEBALS. 

1.  Mines  and  Minerals — AcnoN  to  Establish  Bights — Pleading. — ^A 
complaint  setting  forth  acts  of  location,  proper  maintaining  of 
boundaries,  posting  and  recording  of  location  notice,  sinking  of 
shaft  and  such  acts,  necessary  performance  of  work  each  year  and 
improvements,  states  a  prima  facie  right  to  the  exclusive  possession 
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MINES  AND  MINERALS  (Continued). 

of  a  mining  location  in  an  action  to  restrain  trespasa  (Cameron  T. 
BasS;  246.) 

2.  Mikes  and  Minerals  —  Cbkation  or  Trust  —  Evidencb — Pabtnee- 
SHIP. — Evidence  held  insufficient  to  warrant  the  finding  by  the  trial 
court  that  defendant's  testator  held  one-half  of  a  mining  claim  in 
trust  for  an  alleged  partner,  or  that  he  held  other  mining  claims  in 
trust  for  the  alleged  partnership.     (Costello  v.  Gleeson,  532.) 

ft.  Mines  and  Minerals — Decisions  of  Land  Department — Conclu- 
siveness.— A  decision  of  the  land  department  that  a  mining  claim 
previously  located  was  nonmineral  is  binding  on  the  world,  and  ren- 
ders the  location  void  ab  initio,  in  the  absence  of  fraud,  accident, 
imposition,  or  mistake.     (Cameron  v.  Bass,  246.) 

4.  Mines  ai«)  Minerals — ^Mining  Claims — Jurisdiction  of  Land  Db- 

PARTMENT. — The  land  department  has  jurisdiction  on  application 
for  a  patent  to  a  mining  claim  to  decide  as  to  whether  a  location  is 
nonmineral,  although  after  location  the  land  was  taken  into  a  na- 
tional forest  reserve.     (Cameron  v.  Bass,  246.) 

5.  Mines  and  Minerals — Partnership — ^Dissolution  and  AccouNnNo 

— Evidence. — Evidence  T^ld  to  show  that  plaintiff  had  received  from 
defendant's  testator  a  return  of  the  money  he  claimed  he  had  paid 
into  the  partnership,  and  had  thereby  dissolved  the  partnership,  and 
abandoned  any  interest  therein,  if  one  existed,  and  that  the  alleged 
partnership  property  was  the  individual  property  of  defendant's  tes- 
tator.    (Costello  V.  Gleeson,  5^2.) 

6.  Mines  and  Minerals — Partnership — Establishmsnt  of  Bxlation 

— Weight  and  Sufficiency  of  Evidence. — ^Evidence  held  insuffi- 
cient to  prove  the  establishment  of  the  partnership  relation.  (Cos- 
tello V.  Gleeson,  532.) 

MUNICIPAIi  CORPORATIONS. 

1.  Municipal  Corporations  —  Grants  by  Municipality  —  Number  of 

Votes  —  Constitution  and  Statutes.  —  Civil  Code  of  1913,  para- 
graphs 1950,  1951,  cannot  be  construed  to  require  any  greater  num- 
ber of  votes  on  the  proposition  of  the  grant  of  a  franchise  by  a 
municipality  to  authorize  its  grant  than  is  required  by  Constitution, 
article  13,  section  4,  providing  that  no  municipal  corporation  shall 
ever  grant  a  franchise  without  the  approval  of  a  majority  of  the 
qualified  electors  residing  within  its  corporate  limits  who  shall  vote 
thereon  at  a  general  or  special  election.  (Nogales  Elec.  etc.  Co.  v. 
International  Gas  Co.,  219.) 

2.  Municipal  Corporations — Paving  Impbovemsnt — ^Abandonment  by 

Council. — Under  Yuma  City  Charter,  article  10,  section  6,  providing 
that  the  city  council  shall  determine  its  own  rules  of  procedure,  and 
article  11,  section  1,  providing  that  the  mayor  shall  sign  the  minutes 
of  the  council's  meetings  after  they  have  been  entered  by  the  re- 
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MUNICIPAL  COKPORATIONS  (Continued). 

corder  and  approved  by  the  council,  where  the  city  council  had  hear- 
ing on  the  protest  of  property  owners  liable  to  assessment  for 
paving  work,  and,  as  shown  by  the  motion  as  entered  by  the  clerk, 
motion  was  made  and  unanimously  carried  abandoning  the  work, 
but  at  the  next  regular  meeting  of  the  council,  a  week  later,  and 
before  the  minutes  of  the  prior  meeting  were  approved  by  the  coun- 
cil and  signed  by  the  mayor,  they  were  amended  to  show  that  the 
work  was  not  abandoned,  but  that  the  bid  of  a  construction  com- 
pany was  rejected  and  its  cash  deposit  returned,  the  city  council  did 
not  abandon  the  proposed  work,  thereby  losing  jurisdiction,  the  first 
action  of  the  council  having  been  limited  to  rejection  of  bids,  as 
expressed  in  its  amended  minutes.     (Farmer  y.  Dahl,  395.) 

3.  Municipal  Oobpokations — Paving  Improvement — Changing  Gkadk 

OF  Streei^-Damagb  to  Abutting  Ownees— Bight  to  Complain. — 
Taxpayers  seeking  to  enjoin  execution  of  a  paving  contract  may  not 
complain  that  the  work  will  materially  change  the  established  grade 
of  street,  where  they  themselves  are  not  owners  abutting  on  such 
street.     (Farmer  v.  Dahl,  395.) 

4.  MUNICIPAIi  OOBFO&ATIONS — PaVINO  IMPROVEMENT — ^PAYMENT  BY  CiTT 

—-Statute.— Under  Civil  Code  of  1913,  paragraphs  1953-1977,  a 
city's  obligation  to  pay  for  a  specific  paving  improvement  on  the 
ground  that  its  property  is  benefited  does  not  accrue  until  after  the 
work,  under  the  contract,  has  been  completed  and  accepted,  and  it 
is  not  made  a  condition  precedent  that  the  city  shall  have  on  hand 
funds  to  meet  the  obligation  at  the  time  of  incurring  it;  paragraph 
1958  simply  requiring  that  when  the  money  is  paid  it  shall  be  paid 
out  of  the  city's  general  fund,  unless  otherwise  designated  in  the 
resolution  of  intention.     (Farmer  v.  Dahl,  395.) 

5.  Municipal  Corporations — Paving  Improvement — Specipication  of 

Patented  Paving — Stipling  Competition — Statute.-^A  city's  con- 
tract for  a  paving  improvement  was  not  fraudulent  and  void  as 
stifling  competition  because  specifying  **Warrenite"  patented  pav- 
ing, the  statute  providing  in  Civil  Code  of  1913,  paragraph  1974, 
subdivision  4,  that  patented  material  might  be  used,  while  the  'owners 
of  the  patented  pavement  called  for  had  filed  a  license  agreement 
with  the  city  recorder  agreeing  to  furnish  the  pavement  to  all  bid- 
ders on  equal  terms.     (Farmer  v.  Dahl,  395.) 

6.  Municipal   Corporations  —  Street   I^cprovements  —  Omission   or 

Lots  Belonging  to  City — Statute.— By  Civil  Code  of  1913,  para- 
graph 1958,  the  total  expense  of  all  work  done  shall  be  assessed  on 
lots  lying  within  the  limits  of  the  assessment  district  without  regard 
to  lots,  pieces,  or  parcels  of  land  omitted  because  owned  by  the  fed- 
eral government,  state,  or  city,  and  used  in  the  performance  of  any 
public  function.     (Farmer  v.  Dahl,  395.) 
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NEW  TRIAL. 

1,  New  TEiAii— Newly  Disoovebed  Evidencb — DiueENOB. — In  a  miner'B 
action  under  the  employers*  liability  law  for  injuries  to  hU  eye, 
where  it  appeared,  on  plaintiff's  cross-examination,  on  the  second 
day  of  the  trial,  that  he  had  worked  in  a  particular  city  the  first 
two  or  three  months  he  was  in  this  country,  and,  within  a  few  days 
after  close  of  trial,  the  defendant  sent  its  attorney  to  that  city  to 
investigate  plaintiff  during  his  residence  there,  and  the  visit  resulted 
in  the  discovery  of  evidence  relied  on  for  new  trial,  the  diligence 
shown  by  defendant  in  securing  the  evidence  was  sufficient  to  permit 
an  inqmry  into  its  materiality  as  newly  discovered  evidence.  (Su- 
perior &  Pittsburg  Copper  Co.  v.  Davidovitch,  402..) 
2.  New  Trial  —  Newly  Discovered  Evidence — Question  fml  Trul 
Court. — In  considering  motion  for  new  trial  on  the  ground  of  newly 
discovered  evidence,  the  trial  court  must  inquire  whether  the  pro- 
posed new  evidence  actually  ezista,  whether  such  evidence  tends  to 
establish  any  material  issue  raised  in  the  pleading  on  the  main  case^ 
and  whether  such  evidence  will  probably  cause  a  determination  dif- 
ferent from  that  reached  on  former  triaL  (Superior  &  Pittsburg 
Copper  Co.  v.  Davidovitch,  402.) 

3.  New  Trial — Newly  Discovered  Evidence — ^Reducing  Amount  or 

Recovery. — Proposed  evidence  to  reduce  the  amount  of  the  recovery 
must  be  of  so  convincing  a  character  that,  had  it  been  offered  at 
the  trial,  the  verdict  would  be  clearly  excessive.  (Superior  &  Pitta- 
burg  Copper  Co.  v.  Davidovitch,  402.) 

4.  New  Trial — Newly  Discovered  Evidence  Tending  to  Bedugb  Dam- 

ages.— In  an  action  under  the  employers'  liability  law,  the  servant 
claiming  injuries  to  his  eye  whereby  he  lost  its  sight,  and  judgment 
going  for  him,  where  the  employer,  which  conceded  some  injury, 
after  trial  produced  evidence  tending  to  show  that  the  servant  had 
lost  his  eyesight  in  one  eye  as  the  result  of  a  previous  accident,  but 
such  proposed  evidence  was  rebutted  by  affidavits  offered  by  plain- 
tiff, and  it  was  not  certain  that  the  proposed  evidence,  if  offered 
on  another  trial,  would  reduce  the  verdict  if  the  jury  believed  it 
true,  nor  was  it  convincingly  shown  that  such  evidence  actually 
existed,  the  trial  court  properly  denied  new  trial  for  newly  discovered 
evidence.     (Superior  &  Pittsburg  Copper  Co.  v.  Davidovitch,  402.) 

5.  New  Trial — Bight  to  Complain  oi*  Conditions. — ^Defendant  cannot 

complain  of  the  terms  of  the  court's  order  granting  it  new  trial  on 
condition  that  it  pay  plaintiff's  expenses  of  new  trial,  where,  by  its 
silence,  it  effectively  rejected  the  conditions  prescribed.  (Superior 
&  Pittsburg  Copper  Co.  v.  Davidovitch,  40e.) 

6.  New  Trl^l — Time  for  Application — Construction  of  Statute. — 

Under  Civil  Code  of  1913,  paragraph  590,  providing  that  motions 
for  new  trial  shall  be  made  after  rendition  of  judgment,  a  motion 
before  rendition  of  judgment  was  premature  and  ineffectuaL  (Ellis 
et  aL  V.  First  Nat.  Bank,  464.) 
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PAETNEBSHIP. 

Evidence  of  establishment  of  relation.     See  Mines  and  Minerals,  6. 

1.  PAETNiasHiP  —  Assignment  of  Notb  —  Demubbeb. — Whether  a  note 

assigned  was  signed  individually  by  defendant  or  was  for  a  partner- 
ship debt,  as  alleged  in  the  complaint,  cannot  be  determined  bj 
demurrer,  but  must  await  evidence.  (Kirkland  et  al.  v.  Spriggs, 
425.) 

2.  Pabtnebshif — EviDENOE  OF  RELATION — SUFFICIENCY. — Evidence  held 

wholly  insufficient  to  show  a  partnership,  as  all  acts  which  would 
indicate  the  same  were  without  the  authority  or  assent  of  one  of 
the  alleged  partners,  ajid  were  never  ratiBed  by  him«  (Rouss  v. 
La  Piade,  7.) 

PLEADING. 

1.  Pleading — Admission — Soope. — ^In  an  action  of  interpleader  by  a 

bank  against  a  town  and  its  trustee,  admission  in  the  complaint  of 
interpleader  that  an  order  of  the  board  of  supervisors  was  made  dis- 
incorporating it  did  not  confess  the  order's  regularity  or  legality, 
especially  when  controverted  by  the  town,  so  as  to  make  it  the 
bank's  legal  duty  to  pay  the  fund  deposited  with  it  by  the  town  to 
the  trustee.     (Kenney  v.  Bank  of  Miami,  338.) 

2.  Pleading — Allegation  of  Answer, — In  the  state's  action  against 

bail  on  thedr  recognizance,  the  supreme  court  will  not  hear  defend- 
ants to  argue  that  there  were  two  undertakings  put  in,  when  they 
alleged  in  their  answer  there  was  but  one.     (State  v.  Merck,  577.) 

3.  Pleading — Complaint — Conclusiveness  of  Allegations  on  Plain- 

tiff.— In  an  action  by  an  electric  light,  ice,  and  water  company  to 
enjoin  a  gas  company  from  using  the  public  streets  of  a  town,  the 
allegations  of  the  complaint,  showing  that  the  matter  of  granting 
the  franchise  claimed  by  defendant  was  approved  before  granting 
by  a  majority  of  the  qualified  electors  residing  within  the  town, 
who  voted  thereon  at  a  general  election  at  which  the  question  of 
the  grant  was  legally  submitted,  so  that  the  grant  of  the  franchise 
was  made  within  the  authority  of  the  town,  under  Constitution, 
article  IS,  section  4,  were  conclusive  on  plaintiff.  (Nogales  Elec. 
etc.  Co.  V.  International  Gas  Co.,  219.) 

4.  Pleading — Conclusions. — In  complaint  alleging  that  defendants  "un> 

lawfully  and  maliciously  conspired  and  combined"  to  boycott  plain- 
tiff^ in  their  restaurant,  the  quoted  words  are  mere  adjectives,  de- 
scribing the  pleader's  conception  of  the  combination  formed  by 
defendants  to  prosecute  the  strike  to  a  successful  conclusion. 
(Truax  v.  Bisbee  Local  No.  380,  379.) 

6.  Pleading — General  Demubbeb. — A  general  allegation  that  defendant 
bank  took  over  all  the  assets  and  assumed  all  the  liabilities  of  its 
predecessor  bank  was  sufficient  to  include  a  particular  note  and 
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PLEADING  (Continued). 

mortgage  as  againat  a  general  demurrer.  (Navajo- Apache  Bank 
etc  Co.  V.  Desmont,  335.) 

6.  Pleading — ^Nsw  Matter  in  Answer — Reply. — An  allegation  in  an 
answer  in  an  action  to  restrain  trespass  that  the  land  department 
had  refused  plaintiff  a  patent  on  the  ground  that  the  land  was  non- 
mineral  was  new  matter  as  against  a  complaint  stating  a  prima 
facie  case  by  stating  merelj  the  acts  of  location  of  a  mining  claim, 
and  if  not  eontroTerted  is  a  bar.     (Cameron  y.  Bass,  246.) 

POLICE  POWEB. 

Police  Power  —  Regulation  or  Relationships  —  Master  and  Ser- 
vant.— The  power  of  the  legislature  to  enact  statutes  requiring  pay- 
ment of  wages  to  employees  at  once  on  their  leaving  the  employment 
of  a  corporation  is  one  of  the  police  powers.  (Arizona  Power  Co.  v. 
State,  114.) 

PRINCIPAL  AND  AGENT.    See  Corporations. 

PROCESS. 

Process  —  Substituting  Seryigb  —  Amendment  of  Return.  —  Under 
Civil  Code  of  1913,  paragraph  448,  requiring  upon  publication  of 
summons  that  a  copy  be  mailed  to  defendant  forthwith,  an  affidavit 
showing  mailing  one  month  subsequent  is  insufficient,  but  it  is  the 
fact  of  service  and  not  the  return  that  confers  jurisdiction,  and 
error  in  the  return  may  be  corrected  under  paragraph  455,  under 
direction  of  court.     (Crook  v.  Crook,  448.) 

PROPERTY. 

Property  —  Oonstructivb  Possession. — Constructive  possession  unless 

founded  upon  a  legal  right  is  inferior  to  actual  possession.     (Moore 

V.  Moody,  553.) 

PUBLIC  LANDS. 

1.  Public  Lands — ^Actual  Psaoeablb  Possession — ^Rights  07  Settler. 

Revised  Statutes  of  1913,  paragraphs  4717,  4718,  as  to  acquiring  title 
to  public  lands  and  as  to  distinctly  marking  boundaries  of  claim, 
protect  a  prior  settler  on  unsurveyed  public  lands  in  his  actual 
peaceable  possession  without  regard  to  monuments  or  record  notices, 
for  the  reason  that  prior  settlement  gives  prior  right,  and  actual 
possession  gives  actual  notice  of  the  extent  of  such  right.  (Moore 
V.  Moody,  553.) 

2.  Public  Lands — Appropriation — ^Priority. — ^Revised  Statutes  of  1913, 

paragraphs  4717,  4718,  protect  the  prior  claimant's  peaceable  posses- 
sion of  unsurveyed  public  lands  to  the  extent  of  the  boundaries  as 
marked  by  him  not  including  more  than  160  acres  against  all  persons 
XIX  Ari«.— 42 
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PUBLIC  LANDS   (Continued). 

having  actual  knowledge  of  marked  boundaries  or  constructiye  notice 
thereof  from  filed  record  notice.     (Moore  v.  Moody,  553.) 

3.  PuBLio  Lands — Appbopwation  or  Unsubveted  Lands — Records. — 

Monuments  showing  boundaries  of  claim  of  an  appropriator  of  un- 
surveyed  public  lands  control  calls  of  description  in  filed  record 
notice  where  description  in  notice  does  not  agree  with  monuments. 
(Moore  v.  Moody,  563.) 

4.  Public  Lands — Claim  —  Appropriation  —  Abandonment. — That  an 

appropriator  of  unsurveyed  public  lands  caused  a  corral  and  a  house 
to  be  torn  down  and  removed  may  be  denominated  an  act  of 
dominion  as  well  as  an  act  of  abandonment.  (Moore  v.  Moody, 
553.) 

6.  Public  Lands  —  "Constructive  Possession."  —  Possession  of  such 
part  of  unsurveyed  public  lands  within  the  boundaries  of  an  appro - 
priator's  claim  as  are  not  actually  used  by  him  is  "constructive.^' 
(Moore  ▼.  Moody,  553.) 

6.  Public  Lands— Notice  of  Claim— Bight  or  Subsequent  Appropri- 

ator.— Erroneous  description  in  recorded  notice  of  claim  to  unsur- 
veyed public  lands  would  not  bind  plaintiff  appropriator  as  to 
defendant  subsequent  appropriator,  who  had  actual  knowledge  of 
extent  of  plaintiff's  claim.     (Moore  ▼.  Moody,  553.) 

7.  Public  Lands  —  Possessory  Rights  —  Purpose  of  Statute, — Civil 

Code  of  1913,  paragraph  1747,  was  enacted  for  the  purpose  of  aid- 
ing persons  to  secure  possession  of  their  lands  before  patents  were 
issued,  as  without  the  aid  of  such  statute  the  pr0-emptor  or  home- 
steader was  unable  to  dispossess  occupants  of  his  entries.  (Mannion 
Co.  V.  Marsh,  108.) 

BAILROADS. 

Railroads  —  Validity  of  Statutes  —  Corporation  Oommission. — 
Under  Constitution,  article  15,  sections  2,  3,  10,  the  exclusive  power 
of  control  over  railroads,  particularly  police  power,  is  not  given  to 
the  Corporation  Commission,  and  the  legislature  had  power  to  pass 
Civil  Code  of  1913,  paragraphs  2166,  2168,  prohibiting  and  provid- 
ing a  penalty  for  railways  running  trains  of  more  than  70  ears. 
(Arizona  Eastern  R,  B.  Co.  v.  State,  409.) 

RAPE. 

Rape — Sufficiency  of  Evidence.  —  Evidence,  consisting  largely  of 
prosecutrix's  story  and  physical  facts,  held  to  sustain  a  conviction 
for  rape  against  the  defense  that  the  prosecutrix  did  not  forcibly 
resist.     (Quayle  v.  State,  91.) 

REFORMATION  OF  INSTRUMENTS. 

Reformation  of  Instruments  —  Leases.  —  Where  a  lease  on  printed 
form  had  bccfn  amended  by  writing  so  as  to  read  "and  the  said  party 
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of  the  aec^ad  part  apegj  UQt  ^"^  p&^  *^^^  ^^^®  ^^  ^^^^  ^  ^^^ 

or  underlet  the  premises  without  written  consent  of  said  party  of 
the  first  part,"  the  tenant  as  party  of  the  second  part  was  not 
entitled  to  have  the  instrument  reformed  so  as  to  prevent  the  land- 
lord, as  party  of  the  first  part,  from  subletting  the  premises,  al- 
though the  lease,  as  written,  was  obscure  and  meaningless,  especially 
as  the  printed  words  were  struck  out  and  others  written  in.  (Qen- 
ardini  et  aL  t.  Kline,  56S#) 

SALES. 

1.  Sales — Action  iob  Pbiob — Time  to  Sub. — As  part  of  the  price  of 

cattle,  the  purchaser  gave  to  plaintiffs  a  non-negotiable  note  due  in 
six  years,  bearing  on  its  face  the  indorsement,  "part  payment  on 
2,200  cattle  guaranteed."  The  note  was  secured  by  a  mortgage  on 
the  cattle.  The  bill  of  sale  of  even  date  contained  a  provision  that 
the  parties  of  the  first  part  guarantee  at  least  2,200  head  of  cattle, 
and  that  the  second  party  assumes  the  obligation  to  tally  out  said 
cattle  within  two  years.  The  mortgage  contained  a  provision  that 
if  the  property  was  disposed  of,  the  debt  should  become  due  imme- 
diately. Civil  Code  of  1913,  paragraph  4143,  provides  that  if  the 
mortgagor  sell  or  dispose  of  the  mortgaged  property  without  con- 
sent of  the  mortgagee,  the  latter  shall  be  entitled  to  its  possession 
and  to  have  it  sold  for  the  payment  of  his  debt,  whether  the  same  has 
become  due  or  not.  The  purchaser,  intervener  in  the  present  suit, 
with  permission  and  consent  of  plaintiffs,  sold  and  delivered  the  cattle 
to  defendant,  who  agreed  to  complete  the  tally  and  assume  payment 
of  the  note  subject  to  the  guarantee  of  2,200  cattle.  Before  the  tally 
was  completed,  defendant,  without  the  permission  or  consent  of 
plaintiffs,  sold  and  delivered  the  cattle  to  a  third  party,  and  plain- 
tiffs brought  suit  before  the  expiration  of  the  two  years  allowed  for 
the  tally.  Held,  that  by  the  sale  of  the  cattle  defendant  and  inter- 
vener waived  their  right  to  have  a  tally  or  thereafter  question  the 
guaranty.     (Wasson  et  al.  t.  Smith  et  al.,  431.) 

2.  Sales  —  C6nsteuction  or  Contract  —  Intention. — ^The  mere  fact 

that  under  a  contract  to  sell  500  head,  more  or  less,  of  cattle,  in- 
cluding "all  cattle  with  the  ^  on  left  loin  and  hip  and  LEC  on  left 
side  from  shoulder  to  hip,"  the  vendor  delivered  some  cattle  bearing 
but  one  brand,  did  not  bind  him  to  deliver  all  of  the  cattle  so 
branded.     (Valentine  v.  Shepherd,  241.) 

3.  Sales  —  Contracts  —  Construction.  —  A  contract  to  sell  50Q  head, 

more  or  less,  of  cattle,  including  "all  cattle  with  the  {^  on  left  loin 
and  hip  and  LEC  on  left  side  from  shoulder  to  hip,"  did  not  include 
cattle  branded  only  with  one  or  the  other  brand.  (Valentine  T. 
Shepherd,  241.) 
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SPECIFIC  PEBFOEMANCE. 

1.  SPECino  PKaroRicANCB — Contbacts   Enpobciabi*e — ElzxcuTED  Con- 

tract.— A  tenant  cannot  maintain  action  for  specific  performance 
of  a  lease  under  which  he  had  paid  the  rent  and  acquired  partial 
possession,  but  was  not  given  the  ezclusiye  possession,  since  the 
contract  was  partial! j  executed.     (Genardini  et  aL  v.  Kline,  558.) 

2.  Specific  PKRroBMANCE  —  Evidence  —  Existence  of  OoNTaAcr. — In 

suit  for  specific  performance  of  contract  to  devise  land  in  considera- 
tion of  support,  it  was  not  error  to  strike  testimony  showing  per- 
formance on  plaintiff's  part  in  the  absence  of  evidence  of  the  execu- 
tion of  the  contract.     (Corbett  v.  Kingan,  134.) 

STATUTES. 

1.  Statutes — Penal  Statutes — Construction. — A  penal  statute  should 
not  be  construed  technicallj,  but  according  to  the  fair  import  of  its 
terms,  with  a  view  to  effect  its  object  and  promote  justice,  and  a 
strained  view  should  not  be  sought  to  set  aside  an  information. 
(Bush  et  al.  v.  State,  195.) 

Z.  Statutes  —  Repeal  —  Taxation  —  Levy  for  Schools.  —  Laws  of 
1915  (1st  Sp.  Sess.)^  chapter  4,  section  4,  subdivision  ''a,"  levying 
a  tax  of  $100,000  to  defray  the  expense  of  maintenance  and  sup- 
port of  the  state  common  schools  during  the  fiscal  year  ending  June 
30,  1916,  being  dependent  upon  General  Appropriation  Act,  chapter 
3,  section  44,  which  was  vetoed  by  the  Governor,  did  not  repeal  by 
implication  Civil  Code  of  1913,  paragraph  2815,  making  a  general 
levy  to  raise  a  fund  of  $500,000  for  school  purposes,  to  be  known  as 
a  state  common  school  fund.  (Arizona  Eastern  B.  B.  Co.  v.  Graham 
County,  320.) 

STREET  RAILROADS. 

1.  Street  Railroam  —  Action  tor  Injury  —  Pleading. — In  an  action 

against  a  street  railroad  company  for  injuries  due  to  overturning 
of  plaintiff's  automobile  because  of  the  defective  condition  of  the 
track,  that  plaintiff  was  guilty  of  negligence  in  violating  the  speed 
ordinance  would  not  be  considered  when  not  pleaded.  (Warren  Co. 
V.  Whitt,  104.) 

2.  Street  Railroads — Maintenance  of  Road — Action  for  Injuries. — 

In  an  action  against  a  street  railroad  company  for  personal  in- 
juries sustained  on  account  of  the  overturning  of  plaintiff's  automo- 
bile due  to  the  defective  condition  of  the  track,  evidence  held  to 
sustain  a  finding  that  plaintiff  was  not  guilty  of  contributory  negli* 
gence  in  driving  at  an  excessive  rate  of  speed.  (Warren  Co.  v. 
Whitt,  104.) 

STRIKE.    See  Conspiracy;  Trade  Unions. 
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TAXATION. 

Amount  of  taxes  th&t  may  Be  levied.    See  OonntieSy  10. 

Effect  of  enactment  of  statutes  on  different  dates.    See  Counties,  9. 

Taxation  —  Legislatube  as  Source  op  Taxing  Powbb.— The  legisla- 
ture is  the  source  of  the  taxing  power,  and  without  a  grant  from 
it  no  taxes  can  be  levied  or  collected.  (Arizona  Eastern  B.  B.  Go. 
▼.  Graham  County,  320.) 

TELEGBAPHS  AND  TELEPHONES. 

Telegraphs  and  Telephones— Oppenses — ^Wmi  Tapping — Dictog&aph. 
Penal  Code  of  1913,  section  692,  providing  that  every  person  who 
by  means  of  any  machine,  instrument,  or  contrivance,  or  in  any 
other  manner,  willfully  and  fraudulently  reads,  or  attempts  to  read, 
any  message  or  to  learn  the  contents  thereof  while  the  same  is  being 
sent  over  any  telegraph  or  telephone  line,  shall  he  punishable,  does 
not  apply  to  the  act  of  secretly  placing  a  dictograph  over  the  tran- 
som of  a  room  in  a  hotel  for  the  purpose  of  learning  the  contents 
of  a  telephone  message  sent  through  a  transmitter  in  the  room,  th« 
room  not  being  a  receiving  or  sending  ofBlce  of  a  telegraph  or  tele- 
phone company,  nor  did  the  interception  take  place  while  the  mes- 
sage was  being  sent  over  the  line.     (State  v.  Behringer,  602.) 

TOWNS. 

1.  T0V7NS — OOUNTT  BOABD  OP  SUPERVIBORS— OONOLUSIVSNESS  07  FniD- 

ING — Petition  pob  DisiNooaPOiiATioN  op  Town — Statute. — Under 
Civil  Code  of  1913,  paragraph  1880,  making  it  a  condition  precedent 
to  any  order  of  disincorporation  of  a  town  by  the  board  of  super- 
visors of  the  county  that  a  petition  of  two-thirds  of  those  persons 
paying  a  property  tax  within  the  town  shall  be  filed  with  the  board, 
since  the  statute  fails  to  enjoin  the  duty  or  power  upon  a  board  to 
find  and  settle  the  fact  of  the  filing  of  such  petition,  any  determina- 
tion made  by  the  board  that  such  petition  was  filed  is  not  final  and 
conclusive,  because  not  so  declared.  (Kenney  v.  Bank  of  Miami, 
338.) 

2.  Towns  —  Disincobpobation   by   Boabd   op   Supervisobs  —  Binding 

FOBCE  OP  Obdeb  on  Town. — ^A  town  is  not  bound  by  the  determina- 
tion of  the  board  of  supervisors  of  the  county  disincorporating  it  in 
the  absence  of  the  existence  of  facts  authorizing  the  board  under  the 
statute  to  make  the  order  of  disincorporation.  (Kenney  v.  Bank  of 
Miami,  338.) 

3.  Towns — ^Disincobpobation  by  Boabd  op  Supebvisobs — Fraud — Oon- 

cjltjsiveness  op  Detebmination. — Even  if  Civil  Code  of  1913,  para- 
graph 1880,  empowered  the  board  of  supervisors  of  a  county  to  as- 
certain and  determine  the  facts  conferring  jurisdiction  upon  it  to 
grant  petition  of  taxpayers  for  disincorporation  of  a  town,  its  de- 
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TOWNS    (Continued). 

termination  would  not  be  conclusive,  if  procured  through  fraud. 
(Kenney  v.  Bank  of  Miami,  3S».) 

4.  Towns — Disincorporation  by  Boabd  of  Supervisobb — Resolutioh 
Apparently  Vaud  —  Impeachment.  —  In  interpleader  by  a  bank 
against  a  town  and  its  trustee  to  determine  ownership  of  a  deposit, 
the  court  should  have  required  the  town  to  make  proof  of  its  allega- 
tions tending  to  impeach  the  county  board  of  supervisors'  resolution 
for  its  disincorporation  under  which  the  trustee  claimed;  the  resolu- 
tion, not  apparently  void  on  its  face,  should  be  taken  as  valid  and 
of  binding  effect  until  impeached  for  fraud  or  want  of  jurisdiction^ 
(Kenney  v.  Bank  of  Miami,  33B.) 

TRADE  UNIONS. 

1.  Trade  Unions — ^Boycott. — The  members  of  defendant  union  violated 

no  right  of  employers  by  refusing  to  deal  with  them,  there  being 
no  vested  right  in  patronage  of  union  members.  (Truaz  v.  Bisbee 
Local  No.  BSO,  879.) 

2.  Trade  Unions  —  Peaceful  Strikes.  —  The  right  of  workingmen  to 

organize  a  union  of  their  craft  for  the  purpose  of  improving  work- 
ing conditions  of  the  members  and  to  maintain  such  improved  con- 
ditions by  peaceful  means  cannot  be  questioned.  (Truaz  v.  Bisbee 
Local  No.  3«Q,  379.) 

3.  Trade  Unions — Strikes. — Where  men  in  plaintiffs'  employ  who  are 

members  of  defendant  union  quit  their  employment  because  plain- 
tiffs refused  to  pay  them  satisfactory  wages  and  allow  satisfactory 
hours  within  which  to  work,  a  strike  through  defendant  to  induce 
plaintiffs  to  grant  the  demands  of  the  employees  was  l&wfoL 
(Truax  v.  Bisbee  Local  No.  380,  379.) 

TEIAL. 

1.  TRiAii— Discretion  of  Court— Order  of  Proof. — ^In  suit  for  specific 

performance  of  a  contract,  the  order  of  proof  of  execution  of  the 
contract  and  the  acts  of  performance  is  largely  within  the  discre- 
tion of  the  trial  court.     (Corbett  v.  Eingan,  134.) 

2.  Trial — ^Equitable  Actions — Submission  of  Controverted  Ques- 
tions.— Under  Civil  Code  of  1913,  paragraph  542,  as  to  submitting 
to  the  jury  questions  of  fact  in  equitable  actions,  in  an  action  for 
an  accounting  with  respect  to  mining  claims  alleged  to  have  been 
held  in  trust  by  defendant  executrix's  decedent  for  the  ancestor  of 
plaintiff  heirs  at  law,  the  court  should  have  submitted  to  the  jury, 
by  appropriate  interrogatories,  a  question  as  to  the  existence  of  a 
trust  with  relation  to  a  claim  on  which  the  evidence  was  oonfiicting. 
(Cunningham  v.  Costello,  512.) 

3.  Trial — ^Instructions — Construction  as  a  Whole.— An  instruction 

that  ignores  the  principle  that  notice  to  an  agent  is  notice  to  the 
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principal  held  no  error,  where  instmetions  as  a  whole  fairly  and 
accurately  presented  the  law  applicable  to  the  ease.  (Ellis  et  al.  v. 
First  Nat.  Bank,  464.) 
4.  Trial  —  Instructions  —  Emphasis  op  Testimony. — It  is  error  for 
the  court  in  giving  inBtructione  to  single  out  and  group  certain  por- 
tions of  the  testimony  favorable  to  plaintiff  to  the  disparagement  of 
other  relevant  and  material  facts  favorable  to  defendant.  (Gris- 
wold  V.  Home,  56.) 

K.  Trial — Instructions — ^Invasion  or  Province  of  Jury. — In  an  ac- 
tion for  malicious  prosecution,  an  instruction  containing  the  tacit 
intimation  that  in  the  opinion  of  the  judge,  defendants  ought  to 
"smart"  for  the  prosecution,  vras  erroneous  as  invading  the  province 
of  the  jury.     (Griswold  v.  Home,  66.) 

6.  Trial — Instructions — ^Weight  of  Evidence. — Instruction  that  puf- 

fing statements,  made  by  promoters  or  agents  selling  stock  as  to  the 
value  of  the  stock  as  an  investment,  would  not  constitute  a  defense, 
held  not  a  comment  on  the  evidence,  and,  in  view  of  other  instruc- 
tions defining  false  and  fraudulent  representations,  could  not  have 
been  misunderstood  by  the  jury.  (Ellis  et  aL  v.  First  Nat.  Bank, 
464.) 

7.  Trial — Order  of  Proof. — Cross-examination  of  plaintiff's  witness  to 

develop  a  matter  of  defense  set  up  in  the  answer,  and  which  defend- 
ant is  required  to  bring  out  as  a  part  of  his  own  case,  is  properly 
excluded.     (Ellis  et  al.  v.  First  Nat.  Bank,  464.) 

8.  Trial — Reception  of  Evidence — ^Limitino  Effect. — Statement  of 

court  in  overruling  objection  to  admission  of  return  on  writ  of  at- 
tachment, because  reciting  that  it  was  levied  ''on  the  property  of 
the  defendant,"  that  ''the  court  will  instract  the  jury  not  to  take 
into  consideration  that  that  determines  the  right  of  the  property, 
•  .  .  that  this  retum  will  not  be  any  evidence  determining  the 
title  of  this  property,"  is  sufficient,  without  any  further  giving  of 
•  the  promised  instruction.     (Hunter  v.  Daze,  310.) 

9.  Trial — Taking  Papers  to  Jury-room — Objections. — Objection  to 

the  instmetions  and  statutes  being  taken  by  the  jury,  at  the  request 
of  a  juror,  into  the  jury-room  during  their  deliberation,  not  being 
made  at  that  time,  is  too  late.  (Hunter  v.  Daze,  310.) 
10.  Trial — Verdict— Ascertainment  of  Amount  of  Recovery. — ^Where 
in  consolidated  actions  on  notes  transferred  to  plaintiff  as  collateral 
for  another  note  larger  in  amount  than  any  of  the  notes  sued  on, 
it  being  stipulated  that,  if  plaintiff  was  entitled  to  recover,  the 
amount  due  should  be  shown  by  the  face  of  the  notes  in  suit,  defend- 
ant's objection  that  the  jury  in  its  verdict  for  plaintiff  failed  to  find 
the  amount  due  on  the  collateral  notes  was  untenable,  (mils  et  aL 
1.  First  Nat.  Bank,  464.) 
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11.  TBiAir— Verdict — Eqxjitt  Case. — ^Undor  CSvil  Code  of  1913,  para- 

graph 542,  providing  that  the  court  shall  submit  to  the  jury  all  con- 
troverted questions  of  fact  in  all  actions  where  equitable  relief  is 
sought/  the  court  need  not  submit  immaterial  questions  of  fact,  and 
it  is  not  necessarily  error  to  return  a  general  verdict.  (Corbett  v. 
Eingan,  134.) 

12.  Tbiai/— WAivERr-QuESTiON  OF  Faot.— WhUe  the  question  of  waiver 

is  ordinarily  one  of  mixed  law  and  fact,  where  the  facts  are  all  con- 
ceded, or  where  they  compel  but  one  conclusion  or  inference,  there 
is  no  controversion  of  fktct  requiring  a  jury  triaL  (Waason  et'  aL  v. 
Smith  et  aL^  481.) 

TRUSTS. 

1.  Trusts  —  GbNVETANd  for  Special  Purpose  •—  Sufhoienct  of  Evi- 

DEi^CE. — In  a  son's  action  to  set  aside  his  conveyance  to  his  father 
of  his  share  of  his  deceased  mother's  estate  on  the  ground  that  the 
deed  was  not  intended  as  a  conveyance  absolute,  but  as  a  conveyance 
of  the  legal  title  to  be  held  by  the  father  to  deal  with  the  property, 
with  a  promise  to  account,  evidence  held  insufficient  to  sustain  the 
son's  allegations.     (Dnrazo  v.  Durazo,  571.) 

2.  Trusts — Creation  of  Partnership  Trust — Evidence  Bbquirsd. — 

Proof  of  a  consummated  partnership  which  would  have  the  effect 
of  establishing  a  trust  relation  ought  to  be  as  clear  and  satisfactory 
as  is  required  to  prove  the  trust  relation  direct.  (Costello  v.  Glee- 
son,  532.) 

3.  Trusts — Existence— Sufticibnoy  op  Evidencb. — ^In  an  action  for  an 

accounting  by  heirs  against  the  executrix  of  another  decedent  with 
respect  to  mining  claims  alleged  to  have  been  held  in  trust  by  the 
executrix's  decedent  for  the  heirs'  decedent,  evidence  held  sufficient 
to  support  the  jury's  finding  that  a  trust  existed  with  respect  to 
certain  claims.     (Cunningham  v.  Costello,  512.) 

4.  Trusts — Existence  of  AaREEMENi>— SxTFnoiENCT  of  Evidenob.— rlh 

an  action  for  an  accounting  with  respect  to  mining  claims  alleged  to 
have  been  held  in  trust  by  defendant  executrix's  decedent  for  the 
ancestor  of  plaintiff  heirs  at  law,  evidence  held  sufficient  to  justify 
an  inference  that  a  trust  agreement  was  in  existence  vrith  reference 
to  certain  claims.     (Cunningham  v.  Costello,  512.) 

WILLS. 

1.  Wills — Incapacity — Sufficiency  of  Evidence. — ^In  a  will  contest, 

evidence  held  insufficient  to  show  that  testatrix  was  mentally  in- 
capacitated to  make  her  will  when  it  was  executed.  (Estate  of 
De  Brazil,  56^.) 

2.  Wills — Testamentary  Capacity — Former  Mental  Condition. — ^Any 

previous  disturbed  mental  condition  shown  to  have  existed  some 
four  days  earlier  than  the  execution  of  testatrix's  will  is  not  evi- 
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WILLS  (Oontimied). 

deuce  contradicting  the  testimony  bearing  on  her  condition  at  the 
time  of  execution  and  publication,  though  a  circumBtance,  when 
supported  by  others,  properly  admitted  as  evidence,  but,  standing 
alone,  insufficient  to  justify  an  inference  that  the  former  mental 
condition  continued  when  positive  testimony  in  abundance  is  to  the 
contrary.     (Estate  of  De  Brazil,  567.) 

WITNESSES. 

1.  Witnesses — Ooicpxtenoy  or  Child — ^DiscBEinoN. — ^Admission  of  the 

testimony  of  an  Indian  boy  of  13,  objected  to  because  of  witness' 
youth  and  inability  to  understand  the  obligation  of  an  oath,  was 
discretionary.     (Sheek  y.  State,  509.) 

2.  Witnesses — ^Disqualitigation— iNTEBEST.^Under  saeh  statute  per- 

sons prohibited  from  testifying  as  to  transactions  and  statements  of 
a  deceased  person  when  a  judgment  may  be  either  for  or  against 
the  legal  representatiTe,  heir,  devisee,  or  legatee  of  the  decedent  are 
confined  to  formal  technical  parties  to  the  suit,  and  the  interest  of 
the  witness,  however  immediate  or  eztenslTe,  is  not  the  disqualifying 
factor.     (Corbett  v.  Kingan,  134.) 

3.  Witnesses  —  Disqualoigation  —  Interest. — Under    such    statute, 

where  a  testamentary  ceatui  set  up  a  contract  with  testator  to  be- 
queath him  the  property  in  consideration  of  care  and  support,  and  he 
and  his  wife  assigned  their  interest  to  plaintiff  as  trustee,  who  sued 
the  trustee  under  the  will,  the  cestui's  wife  was  neither  a  formal  nor 
necessary  party,  and  was  not  disqualified  to  testify  as  to  the  making 
I  of  the  contract.     (Ck>rbett  v.  Kingan,  134.) 

4.  Witnesses — Disqualdioation — Interest. — ^An  executor  and  trustee 

authorized  to  hold  property  for  the  beneficiaries  is,  after  termina- 
tion of  the  executorship,  a  devisee  within  Civil  Code  of  1913,  para- 
graph 1678,  providing  that  in  an  action  by  or  against  an  executor, 
administrator,  or  guardian,  when  judgment  may  be  had  against 
them  as  such,  neither  party  shall  be  permitted  to  testify  to  any 
transaction  or  statement  of  the  decedent,  unless  called  by  the  oppo- 
site party  or  required  to  testify  by  the  court,  which  provision,  with 
its  restrictions  and  limitations  as  to  qualifications  of  witnesses,  is 
extended  to  all  actions  by  or  against  the  heirs,  devisees,  and  legatees 
or  legal  representatives  of  the  decedent,  when  such  action  arises  out 
of  any  transaction  with  the  decedent,  and  when  judgment  may  be 
had  against  them  as  such.     (Corbett  v.  Kingan,  134.) 

5.  Witnesses — Disqualification — Interest. — In  such  case,  the  suit  be- 

ing by  the  assignee  and  trustee  against  the  eestvi  and  the  testamen- 
tary trustee,  the  assignee  could  call  the  cestvi  as  an  opposite  party 
to  testify  to  the  making  of  the  contract.     (Corbett  v.  Kingan,  134.) 

6.  Witnesses — Evidence — Impeachment  op  Accused. — In  a  prosecu- 

tion for  introducing  intoxicating  liquor  into  the  state,  where  the 


Digitized  by  LjOOQIC 


666  Witnesses. 

WITNESSES  (Continued) ; 

defense  was  that  the  liquor  which  the  defendant  admits  he  intro- 
duced from  tSalifornia  was  for  his  own  person^  use,  and  not  for 
illegal  disposition,  and  he  testified  to  that  effect,  the  state  had  the 
right  to  test  the  matter  of  defendant's  purpose  in  introducing  thfr 
liquors  by  cross-examination  into  that  issue,  and  to  ask  the  questions 
whether  it  was  the  first  time  he  had  brought  liquors  into  the  state 
and  if  he  had  not  made  regular  trips  for  such  purpose.  (Fuqua  v. 
State,  40.) 

7.  Witnesses — Eyidenge — Impeaohmsnt  ov  Aooused. — In  a  prosecu- 

tion for  introducing  intoxicating  liquors  into  the  state,  where  the 
defendaut  on  direct  examination  and  in  support  of  his  defense 
stated  that  he  introduced  the  liquors  for  personal  use,  and  on  cross- 
examination  denied  that  he  had  brought  in  other  lots,  evidence  of- 
fered by  the  state  in  rebuttal,  tending  to  show  that  defendant  had 
made  other  and  different  statements  of  the  intended  use  of  the 
liquors  he  had  brought  in,  was  relevant  and  competent  as  bearing 
on  the  defense  offered.     (Fuqua  ▼.  State,  40.) 

8.  Witnesses  —  Peiviijbge  —  Physicians.  —  Where  an  injured  servant 

has  not  referred  in  his  testimony  or  pleadings  to  the  statements  of 
his  physician,  such  physician,  though  employed  by  the  master,  can 
testify  neither  to  the  servant's  communication  to  him  nor  his  opin- 
ion arising  from  an  examination  of  the  servant.  (Inspiration  Cons. 
Copper  Co.  v.  Mendez,  151.) 

9.  Witnesses — Witnesses  as  to  Truth  and  Vioaoity.— VHiere  wit- 

ness, called  by  accused  to  testify  as  to  the  general  reputation  of  a 
state's  witness  for  truth  and  veracity,  not  understanding  what  gen- 
eral reputation  means,  persisted  in  stating  his  own  opinion  of  the 
state  witness'  truth  and  veracity,  disclosing  personal  enmity  toward 
him,  his  testimony  waa  properly  excluded.     (Sheek  v.  State,  509.) 
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